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CONTRACT PFORIS LND STANDARD CLAUSLS

12 February 1946

COLOWEL BRC.I:

Gentlemen, the Aray yesterdzy, at the conclusion of s renarks on
centracts, promised you, I think, a “ood session for todey because they
oo¢:t€d out that mr. Heale - ‘ou¢d oick up the bell vhere the Aray drovned
it and would carry the Lall froa that w0in%t on to the gcoalvest,

Yiken I introduce sweakers I always like to ;0 back to grass:
tell all cbout the boyhood activities, the college activities

ci the distinguished speakers., But recently .y biographical
been letting dowm or the -“ob. They just nerely siim off th

tor.,

Now 211 the inforsatiorn I have on the speaxer this meming is that
he zraduated from Anherst in 1924, He also grealiuated from the Horvard Law
School in 1927 znd procticed lawr in the State of Hew Yerk, In Septembver

1942 he wes Commi8oloned . Lieute n‘rt in the Supply Corsns of the U, S, Nav
In sugust of 1844 he resimed his courission in the liavy to accert o 208 1=
tion 28 Counsel, Dureau of thpl/'mhd accounts, and later that of assistant

+3

General Coun sel. In Novenber 1945 he wos promoved tc the position of
General Counsel of the Havy Donartnent, vwhich wosition he now holds,

Thc subject of ur, Meale's talk this morming is "Jontract rforms and
Stendor Clauscc " cr, | Iy

MR, NEALE:

Yy
andg hove

of Supiies

Colonel Brow ond
clreacdy recegnized scue
and fccounts.

Coaing tefore a groun like this cn a lecture podium, to act os
: : tidng stout the stery of waen Booke
g invitad by Vbo latc President inhcodere Roosevelt to come to
dinrer ot the “hite Heusc., It was quite an unheard-of thing for 2 negro
tc oo invited te th: " hite Heuse for dinner. Teddy Rooseveli, with a little
bit of sardonic huwuor, zlso invited cne of the leading uvuthcrn Senators
"Pitchrork" Ben Ler, Someone askod the Senalor how he liked it
and vhot he did v .2shington : the rrczluent intro-
Huced the tiro, "Miell," he caid, "it was - situwation,
I just couldn't c2ll him 'wister! and 1t oguite rig
‘yeu damn nigger', So I conpromised, ond cslled hinm ’Pro~@ssor’." (Laughter}
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So that is the position I ca in here this morning. But I understend
that Captein Roth hos given you a start on this question of contract B
clauses. I am sorry thet we do not have here today the printed ceipilation

the cormon centract forms which have been azrceu te by beth the Ay

& the Hevy., Therce is a lot of tslk going on now obout a merger, .cll,
we finclly did merge, o foir months 2s0, by cotting together cnd agreocing
cn the same contract orovisions.

T

o]

It was not the casiest thing in the world., =s a mctter of foct, 1t
took quite 2 long vhilc for the Navy to establish its ovm contract pro-
visions. &bout two yoors ago, on c¢ffort was made to get the voerious
burczus of the Havy to have uniferm contract clauses, lir, Henscl, th
then General Counsel, asked thce hurcau counsel to name one men e act for
his burceu and susnested that they be 211 locked in EOgCtUCL in ong roon
and kest there until they shovid agree or: one cormon form., It was not donc
wholly in thot wey, but aftor 2 considerable amcunt of hard work wie finslly
azreed on one corntract form for the Navy.

Last June wc with the arny @nd be ork oud ool
Contr»ct forn for services. There vwes, of cou-sc, a oo
ing

a
hiatus after tic Japancse uurrcnuor and the 1;tter was stalled for a t
while everycone busicd bhiascli with termineation and deuwobilization ond ro-
uO"VuISlOﬂ problo . ue Dinglly sot touother on it again, arownd Shristnas
and stroijhtencd out the last fow remaining amoud*d*wxmm. G
aErecd now ‘on o comson conbract form with cowmon contract clous cs,
will boe dn printed form as soon 25 practicablie, Unfortunato :
have to rely on the Govovnw:*t Printing Office to get out the wrinting
f fairly oroecking its neck and working

¢ foras, By dint of rgut C
vize, the Government et the forw out abeut 15

The chairnon, in Introducing oc, roacrked sbout ny prescnt vesition
as General Counscl for bﬂc Favy, Captoin Stover s wight be &
L ide 1 no very outscet, zive you o 1ittle backzround of

ay it s o wnrtime bsb s, There was
rod dve origin in Soriy 1941, shO?tly sfter Mr,

o1
*orwc Lal assueed the nost of Under Sg crtiLM of the Fovy., That wos o neir
r

pesiticn, b CJ?lC apout by the war in Zuroep ond br, Forrostod was given
the responsibility for the Hovy p;u”ufuﬂpnt er Licll, he socn canc bo
the conclusion ne wanted to hove scmo commercicl TrS, uxlv-leC,J ir
pusiness lavw, to hrndle the legel detoils of thot work, He menaged to

gect dovm hors, just to moke o Survey of t ¢ situation, ur, H, Struve Honscl,
a pariner in one of the large dow York law fimis. to stoy for
sixty doys. That sixty days has W“ﬂgtheﬂoﬁ to ebout five yeors and e is
still here ncw as Assistant Secretary of the Havy, but is retiring cn the
first cf Harch.
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ir. Hensel got as his assistant lir. W, John Kenney, from California,
who is becoming Assistaht Secretary of the Navy on the first of March when
lir. Hensel retires. Those two men started, then, as Special Assistants
to the Secretary.

In September 1941 the Under Secretary created a Procurement Legal
Division, with ifr, Hensel as Chief and lir, Kenney as Assistant Chief, which
was charged with the responsibility of advising him personally as to the
contracting powers and procedures in the Department and approving the larger
contracts. That divisional setup had one men in each one of the contracting
bureaus. Assistants were added from time to time and by Pearl Harbor there
were about twenty, that is, in the entire organization. The members of the
Procurement Legal Division acted, more or less, in a personal capacity for
the Under Secretary in approving the larger contracts and working out
standard clauses for the new types of contracts, particularly the Plant
Facilities contracts and contracts of that nature, and generally assisting
in the expediting of procurement.

Finally, in December 1942, the Secretary, in reorganizihg the procure-
ment orocedures in the Navy Department, directed that there should be in
each contracting bureau one single office of counsel, to be charged with
the responsibility for all legal matters in connection with procurement.

He also directed that all the lawyers that were scattered throughcut the
bureaus, some of them representing the Office of the Judge Advocate General,
some the Procurement Legal Division, and some¢ the bureaus themselves, should
be consolidated into onc single group in cach particular burcau with onc¢ man,
as counsel for the bureau, in charge of them, anc with the central office of
the Procurcment Legal Division, headed by the Chief and the Assistant Chief,
to act as a focal point and to lay down the general policies and generally
supervise the activities of the entire group.

The name of that organization was changed ir 1944 to the Office of the
Ganeral of the General Counsel with the Chief of the Division being called
the General Counsel. That was iir. Hensel. The Assistant Chief was the
Assistant General Counsel. That was Mr, Kenney. It has continued down to
the present time.

At the time of the Japanese surrender we had aporoximately 150 men in
the Office of the General Counsel. It was organized with a small central
office of asbout six men, headed by the General Counsel and the two Assistant
General Counsels. Then there was a Counsel in each one of the various
contracting bureaus, with men in such offices as the Price Ad‘ustment Board,
the Industrial Readjustment Branch which handled termination matters, the
Office of the Fiscal Director, the Cffice of Research and Inventions, and
in a couple of the larger field activities. We did not get into many of the
field activities of the Navy Department, but from 1943 on there were four
or five men in the Aviation Supply Office at Philadelphia. Lately we have
had a couple of men in the Navy Purchasing Office in New York and in the
Supply Depot at lMechanicsburg, and for the last four or five months now we
have had men in the Apmy and Navy Joint ifedical Frocurement Office in New
York City.

-3 -
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All of those lawyers were either civilians or reserve officers, 'The
policy was that the men in the key positions, the General Counsel and his
two chief Assistants and the bureau counsel, should all be civilians. That
was why I was "fired" from the Navy and I resumed my civilian status when
I became Counsel tc the Bureau of Supplies and Acoounts.

“ie are organized at the actual working level. There is almost complete
autonomy in the bureau offices and we do not try to assume control from the
central office with respect to the actual administration of the work in the
bureaus. That, I thirk, is the major difference between the Army setup and
the Navy setup. As I understand it, at least during wartime, on & particu-
lar problem ASF would lay down the basic policy and would prescribe three
or four different alternative contract clauses to carry out that policy.

The people in the field could pick which one of those clauses they wanted
to use, but. if they wanted to vary one of them in any way they could not
do it without first coming to ASF and obtaining permission to do so.

e did not work quite in that way. e provided?ﬁhat the men in the
bureaus could make the variations. '7e gave authority right down at thec
working level. The result was we operated mcstly by word of mouth and
telephone. Te did'#iot impose stringent requirements and restrictions upon
the men at the:working level, but rather relied upon hiaving the basic
policies and principles laid down above and leaving it to the men at the
working level to carry them out, with whatever variations they felt to-be
necessary in a particular case, the entire operation being coordinated in
~the central office above, J T T
Whether this activity, the Officc of the General Counsel, will continue
-indefinitely after the war is a question still undecided. The Secrctary
has pondered as to whether or not it should be continued in somewhat the
same form, or whether it should be transferred to the Cffice of the Judge
Advocatc General; or whethcr the variocus burcaus ghould have their own in-
dividual legal setup. A great many of our men have already left the Navy
and returned to private practice and most of those still on hand are plan~
ning to leave by fall, New procurement of course has zreatly fallen off
and we are busy now mostly with attempting to clear up the loose debris of
wartime contracting. But we do hope that in the next month or two at the
latest some decision will be made so that therc can be some coordination
with whatcever new group is assigned to take over the work and so that there
can bec some overlapning with no great hiatus and with some continuity
between the way things were donc in the past and are being done now with
the way they will be taken care of in the future.

That, in brief, is a very sketchy account of the way in which the
Office of the General Counsel has operated. I thought it might be well
to outline for-you, particularly for the Army people who are not familiar
with the past history and present procedurcs, the way in which the Navy
has operated during the wartime period from the leczal standpoint with
respect to procurement and rclated metters such as gquestions of termination,
property disposal, renegotiation and financial matters in the Officc of the
Fiscal Dircctor, -

-4 -
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Now with r.spect te thoese codtract clauscs, I have herce the oresent
Navy forms. I thiniz it might be well to pass them around so that you
will be fomiliar with the clauses as the discussion proceeds. Ue are
going to have to cover them very rapidly and only hit the high spots as
e ge along. We could spend actually an hour or more on sach contract
- clause, but we will try to cover them in 2 gencral fashicn and just give
you the reacon wly they arc there and what they arc desizned to uccorolloh
without going into dctallo as to languagce and so forth,

The background with rospect to the general contract form is found in
-what is Lnown as Form 32. That was a contract form, or sut of contract
clausc¢s, nut out by the Trea surv Procuremecnt Scrvice around 1933. Therc
were some fow revisicas down to the time of the war, but in general, old
standard Form 32 was the contract clause that was used by all the governrent
dupartments ocfore the war,

"ith thoe "ar Powers Act and the special problems of the wartime cmergon-~
3 it was found that ma ny provisions in that Form 32 werc no longer effcctive,
had to meke various changes in thom and a great many additions and grad-
u,lly zot to the point whore we supersceded Form 32 with our own contract
form. ut 2 lot of thesc provisions in this prosent form of ocurs are ident-
ical, or practicilly so, with the cld Form 32, In gencral, we followcd the
50ms idu“ znd the samc Jlanning as the old Form 32.

(D

ot,
ho)
Fo)

)

{Referrine to the form which had boen distribut.d to the students.)

C)

Scope of Veontract is Scetionl, That, of coursec, spoesks for itself,

That »rovision scts forth in logal terms what would happen, as a matter

of luw, anyway. Then it deoos sot forth what happens in the cvent there

arc differences and inconsistoncies between the General Provisicns and
those added to it in the form of a typewritton special schedule for the

articular contract. I might say tiat the gencral plan that we followed

in the vy, and I thick the Aray f:llewed somcwhat thoe same schemc, has
been to hove these printed Gneral Provisions and thon to make up, for each
individual contrict, a schédule which lists the description of the articloes,
the price, the time ond elace of delivery, spocifications, packing instrict-
ions, nriority prefercence rating, and any othor snecial or particular pro-
visiohs with rcspeet to that particulsr deal, Any spucial rcoricing clause,
any particular soccial gu:rﬁnt;, any variation in any standnrd clause, and
so forth, wiould be-included irn the typcwritten schedule and attached te these
Guneral Provisions. In the final aralysis, this Scetionl simply scts forth
whet haopens in the cvent thore arc ;Lf :rences betwcen the provisions in
the printed portion cf the contrzcet and the typuwritten portion.

The VYariation in Quantity clausc, Scotion 2, takes the place of the old
clausc winich was known os the Increasc or Decrsasc clouse in the old Form 32,
which provided that a variation up to 10 percent in the cuantitics delivercd
undsr the contrzct would be acceptable if the variation was caused by cocndit-
iorns of lording, pocking, shipaing or allowances in manufaocturing processes,
e came to find during the wer thet mony contractors rezirded that 2s o 10
percent absolute variation and one which gave thoem more or less, an option,
Tl uctiully hag chses ”keru cvnfraccorﬁ yould have two cUntracts COVbrln
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the same item, mace at di“ferent times and at different prices, and
would then attompt to deliver 90 percent of the corntract at the lower
price and 110 parcent of the contract ot the higher pr1ca and thought
they could exercise their option under tne Increase or Dezeruasse clause,
Also the inspector in the field regardced this ol¢ alause os
special cption.on his part, It wes not intendzd to be so at

was intended Yo allow veriation in guantity only 17 the variation was

causcd by cne of these particular factors, that is, conditicns of

lcading =gkin shipping or zllowances in the .3nu¢ﬁctur1n* nrocess,
’ 7 & &

So we changed this Section 2 te put the emphasis the other way: no
variaticn would bhe allowsd uniése it is caused by one of those conditions.
Unless the typeswritten Sepcisl Provisions sc provide, no varistion is now
liowsds  The sccond thing this new form of the clause dows is give flex—
1b11*+v instead of the rigid 1C percent of the old clause since 1% providcs
that the variszticn 1s allowod only to the extent provided in the Schedule,

Obvigusly we get inte astrenowmiczl figures, say s miliion under-
shirts, a2 Va:iﬂtJOH of 10 percent whick would give 100,000 additional
ores was out of linc, Onw oz o nerecent would he ample to cover this
situation., To give ficxibility we Lrov1dpd ir. this Section 2 that the
vaeristion permitied is only thot provided for in the Schedulc,

L,

5

Section 3, Y is a very impertant one. In its present
wercing it is onliy au hcyized by virture of the First dar Powers Acty
in thet it provides for a negotiated agreement betwesn partics with
respoct o any changeze in spv01_1cations, or niace of shipping, or place

I delivery, and so forth. The old Form 32 in force in peacetime

Ol oro-—-
vided that adjusirents in pricc by rosson of spcciPLcwsiong and
bre 1ike were linited te @500 unless they aa proval of the Chief

£ the Departront.  The obvious ressen for that was to prevent evasion

T the competitive-vidding statute, which rezuired that centracts be
avarded to the lowest responsible bidder, I prices cculd be varicd by
agreecment ¢f the partics othor bidders would not have a chance to compete
with respect to the changus, So the old form provided onlv thet little
incidental varistions could be made but if it was desirsd to go zbove
that low figure you had to get the permission of the head of the Lepart—
riznt, in fact the Seerctary himsclif,

O e

2ls new Section 3 provides thut changss can be node at
Change Order iss-bd by the contracting officer or his »
: viTg .
} fivlds Lnater on the
re¢ as to what the cnange in

ot ot o

'9v+hur and negot n

bract price would be, but in thc meantime Lhe change in specifications
and g5 forth would be offective,
Zow will hat clause
that ir casce nzndled &
a d‘SUhtu. vith
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We have to go te the Disputes clausc 1f there is failure to agree as
tc the change in price in the ¢vent a Change Crder was issued and the
parties are unable to agree as to the revised amount to be paid,

Section 4, Payments, of course, speaks for itself,

Section 5, on Taxes, is a2 very complicated provision, I will not

try to gc into it in muck detail this morning except to state that the
policy of the Army and the Navy with respect to Federal excise taxes has
materially changed during wartlme, alsc, the policy of Congress has
changss. Before the war there were, of course, only a few excisc taxes,
mostly manufacturars'! excise tzxes but some retzilers taxes, on particular

tems. Thore has been & tax, for inctance, on c¢lsctric-light bulbs, a

tax on automobiles, a tax cn tires, & tax on refrigerators and electrical
appliances of various kinds; a tax on all jewelry, and sc on. Those

taxes are from 10 percent up to as high as 20 percent,

The policy before the war was that we would always buy free of tax,
the contractor having the right under the tax law to receive from the
centracting activity a Cert’;lcatp of Fxemption, cxempting the trans- !
action from the tax. Of ccurse, it was simply a case cof taxing from one
pocket and paying to the other, so far as the Government was concerned,
If we required the conbtractor to pay the tax he would incrcase his
contract price accordingly and it would come out of the Navy or Army
appropriation and the tax payment to the Treasury would come back as
miscellzancous receipta. The vpolicy of the Services was always to claim
exemption in order to cut down the amount they would expend from their
own approprlthonv, but it began to be realized during wartime that
eliminaticn of the exempticn would not cost the Government anything as
it was only taking rmoney from cne pecket and putting it in another and
there was a lot of bookkeeping involved in these Tax txcmoticn Certificates.
The simplest way scemed to be to have no tax excaption whatsoever and
to have us pay the same as any private individuzl or corporation paid
and let the money go into the Treasury. The additicnal money paid would
ceme back to the Government any way and all the paper work and menpower
reguired by tax exemption certificates would be climinated,

Sco the Army and Navy got together about three years ago and agreed
on a new policy. At first they only provided they wculd eliminate
exemption only with reespect to the varicus subsidiary articles cor com-
ponents, ccntinuing it as to the final finished product or end article,

But then Congress, in February 1944, abolished the former Federal
xemption cn sales to the Federal Government for everything except radio
and radic products, and even the exemption with respect to radic was
abolished to take effect six months after the war was over. This tax
clause in our present contract form carrics irnto effcct the new policy
as laid dOWﬁ by Congress ancd as finally agreed to by the Army and the
Navy, namely that any excise tax must be included in the zrice andé no

-7 -
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Certificate of Exemption will be given. ¥We pay the tax in the price,
The contractor, in turn, pays the tax and the money goes back to the
Trcasury in that way, That saves a lot of paper work and a lot of
handling Exemption Certificates all the way down the line, Everything
is new purchased tax=-inclusive and no part of the tax bill will be
refunded or exemptlon given.

The clause has 2’ very important provisicn in that. in case any new.
tax is levied on the contractor, that is, any excise tex cor any other
kind of direct tax after the contract is signed he is entitled to add
the new tax te the contract price and pass it on to the Army or Navy.

In that way we avoid having the contractor include in his contract price
a cushion or ressrve to cover the contingency of possible future tax,

We try to give protecticn to the centractor on that. After we agree on
a price for an item for delivery at a certain time, at so many dollars,
if Conpgress comes along and levies a new tax and mekes that product more
expensive, it is only fair that we bear that burden, By the szme token,
if Congress reduces en existing tax or abolishss the tax, then the con=-
tractor must give us credit for that reduction, and the clause so pro-
vides, :

Sections 6 and 9, Inspection and Guaranty, gc along together. I
think the only way one can g€t the meaning of those is to read them care-
fully. They are too difficult te explain in any shcert pericd of time,
These clauses are designed to make sure that the Government gets its
money's worth for what it buys, sc¢ that if the centract calls feor a
particular article, with particular performance specifications or part-
icular materi=l specifications, the contractor must furnish that article
meeting those. specificaticns or else make it good to us in scme way
either by replacing the article or giving us an allowance in the contract
pI‘;LCe .

Generally speaking, the Inspection Clauce cevers the situaticn up
until the time delivery is made and we take title and pay for the artlcle,
while the Guaranty Clause covers it after we have taken title and protects
the Government against a defect which should have been discovered, cor could
have been discovered by a careful inspection, but which was not discovered.
Of ccurse during wartime, with the great hastc and speed that has been:
required in procurement and with the sometimes ncot-entirely-ccmpetent
personnel in the Inspection Service, we have not been entirely safe in
relying on inspection, We might make some spot-chzcks and the spots
might be scattered and we weuld get stuff delivered to us which was not
up to specifications. The Guaranty clause gives us the right, even
after title has been passed tc us and even though we could have dis-—
covered the defect if we had had a competent inspecticn at the time,

The Inspection clause ccvers the situation up until the time when we
actually get the gc¢ods deliversd te us.

‘8
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This Gua ranty was a new taing to the Army. In order to get
“together with the Army on the now contract clauses we had quite 2 bit
of discussion regarding it. They had been relying on thelr Inspection
Service, but they finally agreed tc go along with us in the Ravy with
regard tc Quartermaster items, items of General Stores and itéms which
were not being espscially manufacturcd and which, therefore, were not
getting & special détailed inspecticon. They fihally‘“grgbd to include
the CGuaranty clause in their new contracts. All during the war the

Army relied centirs ly uron the Inspecticn clausc with ah occasional
guaranty as to performance written inte a few contracts; but there
was no general Guaranty clause in the Army contracts during the war,
Also there was no particular Guaranty clauss in ‘the old form 32,

6]

Wie have had Guaranty clauses in the Navy for the last three yeacs

and thers has been very little difficulty with the contractors regarding
heme Whenever they ¢o object, 211 you have to say to them is, "You're
10t going te deliver s

3 cf- (%]

rmething which isn't according to specificaticns,

J
deliver som

re you?", They will say, "No" and you say, "We¢ll then, what are you

J

o

a 1 ,

xicking abcut? If Jjcu meet specificaticns, the clause dossn't apply.

In case you don't do it, then we can and should held you to it " Of
course, the average contractor wculd stand back of his own product any-—
way and putting this clause in the contract takes cars of the situstion
and avolds any ¢ rgumcrt as to the terms and time limits of the Guaranty.

The guararty'is only with respect te dsfects in material or work-—
menship at the time of delivery., If the articles ar: in good cornditicn
and proper 2t that time and if they should later, in scme way, deteriorate,
this clause does not help anye The contracters scmetimes cobject that
they may deliver a good article but therecafter lese centrel over it and
for 211 they know it may b stocked ~ut in the cpen and let go to rack
and ruir. The clause, though, only makes them guarasntee that the articles
are free frem any defect in werkmanship and material at the time of
delivery and they are nct respensible for defects cafised later,

We have to give them notice of any defect within one year from the
tine of delivery cr clse this Guaranty clause does not take effect, That
cng year period is shortened for particular items or on particular trans—
actirns., Scmetimes it ia only six menths, With autenebile marnufacturers
usually we have a2 gueranty <f threc menths or 5,000 milss, whichever
first occurs, and sc on., That pericd of time iz flexible and we vary
it, freom contract to centract, or class ¢f material to class of materizl,
Buu there is a limitaticn on the aAounu f *Wr allowed for the Govern—
nernt to ceme in and mske s claim egainst the contractor under his guaranty.

You will netic L Secticn 1C is Fatents. I will not try tc cover
that, his clause simply lays down the general rule that the contractors
rust bear the result of any infringcemsnt of potents unless is manu-
facturing the zrtizcle in question under prescribed specific ations, detailed

n ki 31 him just how hs must

0]

)
@

plans and drawings of the Covernment., IF we *e
rake a certaein thing and that he must fellow these particular specifications,
we do nut rejuire him to bear any burden with respect te patent infringements.

- Q0 -
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But if we simgly ask for a finished zrticle and he can make it any
S

way .he wants, then if he wicletes any patent he has to bear the

burden of that znd hold us harmless fr"w any sult or patent infrirge-

ment brought by the cwner of the patent,

)

That, then, is the sum and substance of the Patent clause. There
are meny excepticns and quirks to it, DNew I, persorally, am nct a
"patent lawyer. I sometimes think we ordinery lawysrs look on patent
lawyers with the same degree of horrcr that the crdinary laymaen looks
on the ordinary lawyer—thoy are just somscne talking = lﬁngu gy
1Q incomprehensible, -

(+(

This Patent clause has been werked cut by the spéeial counsel of
he departments, which, in the case of the havy, are ncet included in the
fice of the Gsneral Ccunsel., The patont ccunsel there are a part «f
Office of Rescrach and Inventions., Thuy get together with the Army

e
patent counsel and they lay dewn the law to us as to what patent clauscs

tc include. and we in turn pass on to them any kicks we get from contractors
as to the patent provisions,

Transfer of Ceontract and Ass gnment of Contractor's Claims is 3
development since 1940,  Befor 1940 the Federal law was such thet no
clezin for meney under gcv>rn.;nt contract could be assigned. Therc
was a statute on the books for meany, many years covering that point. Ibs
rzin purpose was %o insure that there would not be any brekerage or

t go and bid
2lve

shopping arcund of contracts; that come fellows would
on a contract without any intention of ﬂeﬂfw“ring it

>

go around and try to sell the successful bid to semebody else, It wa

alse o9<1gncd to prevent the Government from being faced with divergoent

claims for the payment of mency on céntracts., So the law was laid down
lat there could bu ne assignment of coniract or any claims duve under

any ccntract, . The rernment began to realize in 1940, hqwever,vw1th
cur expznded procurene that meny contractors nue ' irancing, They
ceuld not ge ahead and handle their cwn finsncirg of cvnt*ucts during
that time, OSo Ccngress passcod in 1940 the Assignment of Claims Act,

a

which.allowed cne assignment, a single assignrmont, of the sntire clainm
for meneys to becomz due under the contract, and in that way a comtractor

+

cwuld go te his hank and get a lean and assigr to the bank as sceurity
11 moneys coming due from the Government under that particular contract,

W

" The law and the reguleticns of the Comptroller Goneral as to the
administration of the law are rather complicates etailed, That is
the reason for the long contract provisicn rogarding it, It is actually
lenger than it needs to be and we, in the new draft that will scom cone
out, have shortened censicderaole But, b RSLC&¢1], it provides z
im

t
' c:rtractﬂr cannot as ign any clai cr meneys Jdue unless he complies
3 5

K
L
)

the varicus re rements.,
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He sti 11 cannct assign his entirce contract. For example, if
contract wi Jornn Jonus, hs must perform. e cannot turn arcund and soll
thes ontrﬂﬁt to lre. Smith and let Mr. Smith perform for us. Xr. Jonss can
subconbract to Hr. Smith, but we still look fer the primary responsibility
to Jorss. Ee is the ane who has to perform, = 2 4o rnot allow him to
shep around and peddle his contract off to someons sles. There is an .
excepsion made with regard to the contractor's merger with anothuer company.
If the contractor sslls his enbire busiress, t.v¢ we 12t the new fellow come

©

o]
4
)

n Jek fo“" the work.
fhe assignee must zive varicus kKinds of notices and file wvarious vapers,
and so forth, There can only te one assignment, so that the contracter
S T the contract to X bark and ancther part to ¥ Bank.

Now we come to the provisions covering laber waich I think may reguire
2 little detailed discussion; at least Captain Lovensteln, in his lotter
2 o int 1 cl ‘ ;

R -y . 5 A axr .
5S¢ me, osxked that we

Tho only two clausss wnlch we heve to irclude in =2ll contracts ars
Soc*' ocns 12 (axlsn ~Healey sct) and 13 (Overtime Compensation of Lab
and iechanics)e Lhose two claouses are nutunlly exclusivs. 1 will
that in Just a minute,

The Welsh-iHealey act wos o statubte passed
vary sovernment contract for supplics t.talling over 10,000 there hud %o
ircl ded contractual provisions whorsby the ractor agreed to naoin-
n ceortaln minimur standards with ruspsct to wanzes
be! b

: id, hours of laber,
[igs) of wo”xpws, and so orn. It was tho forer '

U
a
he rair lLabor

Stardurds act, which came along in the wiarti criod, It did not try %o
imgose these standards uoon 2ll industries, mers , cub if ary marnu-
facturer wanted governmont businsss and he got 2 sovernm contract he
h d to ap to mainstain shose minimun standards in pur thet con-
£,
v

"’*d’
"‘{D

rmatter of fact, the mirinut wage standards under She Wolgh-
N nPt anyzay ware just about what combunies by the outhresk of .
ir acts, althous

war were giving wader their Ualon co

f
o5
w

were o fow who othsrwise would not bz doing it,. 2y might not be paying
tnat ameunt, but if thoy woanted goverament busincss they had $o come in and
rzat those reguireronts,

Wiz A4id run into

AT Pes -
2g0s 0D worders, and

rivir Undsr

vy irdustriss it did neb do thor any roel harm, 1
cpartment is given culhcrity under the Act to maxs
d variztions. fhe Seorciary of Labor did, 2arly in
”rov1dﬁ thore ware certain typas of light work for which girls
6

cmpleysd down to the age of

RESTHRICTeD,
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¢ try by these first cousle of lines to rioke this szction self-
operative as otherwise it is toe compnlicated to adrinister and to hove
separate forms for contracts over and under $10,000. The Secretary of
Labor vas =zuthorized to exumpt various iters from the ".alsh-Healey Act,
For instance, the Act says she aay cxempt, or he nay exempt--we call it
she because durinzg most of the war it was adame Perkins—-perishable iterms.
The guestion camc up aebout icc: Is ice perishable or not? Well the
Department of Labor rulced, strangely enough, that ice was not 2 porishable
itcm. It was, thercfore, subjcct to the provisions of the Act.

But wc hzd te try to provide in this contract a simplc 1ittle cleousc
so thet the ordinary drafting clerk could apply it and not be forced to
analyze ezcn porticular article and determine if it wes under the Act or not.
‘ie finally hit upon the self-operative provision thet if the manufacturcr
‘is furnishing sup-lics, and so forth, in an.amount which may excecd
il0,000 then therc are incerworated these various provisions of the Act,
Also, in the final lines it says, Ysubiect to all apnlicable regulotions,
exceptions, varictions™, \nd sc forth, and thiz covers the case whers
the Departmont of Lebor has snde a special excention or specizl variztion
for a particular product or durtlcul r contracter,

Tais ncxt clause, Cvertirce Compensation of Loborors and Icchanics,
is caused by an old law of 15172 which reouires government contractors to
agree that they will not employ their labor.rs or workien norc than 40
hours in any onc wesk or eisht hours in any one day unless they pay time-
and-a~half for overtire, Now thot same orovisioa is also contoined in
the "alsh-Fealey Act and the ruling was sade carly that if the centract
were subfuct to the provisions of the Talsh-Ecaluy Act, the overtime law,
the eight-hour law, did not necd to be included, If the contract is undor
$1C,000, or if the contract is for scrvic.s (the “nlsh-Fealey Act docs not
cover contracts for servic.s), then the sight-hour luw analics,

So you have thosc two clouses. If the ssction vhich is entitled
Malsh-Healey act™ is innpolicable, ther this other clausc apnlics. CF
course, it could have been done in the way you would ordinarily do cos o
priveote individunl, and that weuld be, in drowing up 2 contract for o
very large ueal of some kind, you would sit doua and right thern ard therc
determine which law apolicd and write th bt particular cliusc intc the
contract. Bui you could not do thut in the hurly-burly of wartim
contr.cting and we h'd to have some PC“dy—FTdb clzuscs that would be sclf-
cperative in 95 and L4/100 porceat of the cascs,

There arc slso threc other labor scctions which apily in soms contracts,
and tacy =re worth mentioning, I think. Cne is the Doavis-Bucon Act. The
Divis-Bacon Act is 2 statute which provides that in cwery contrict over
$2,000, for the construct¢on, altcration or renrir of public buildings or
public works, therce must be included in the advertiscoent of soccificitions
Lostoilment or o list of the srevoiling in the locnlity——the
s **v, the towq, or thi city-—where the done, ~nd the contractor
mast agrce in the contruct to nmay thosce _ T
de in 2~ casc like thot, if -ou heve o contr.ct, suy, for public works of ray
kind, is gct in touch with o roeoresoentiilve of the Junirtriint of Lobor ond

9,

hwwe him give you o list of what is the proveiling wisc

‘

youd i wWe U0
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The prévailing woge is dct»?ﬁ;.pd to be the general woge—-not the minimum
wige-—the provailing wage in that particular arca.  There is then listed
right down in thig schedule every particulnr ¢lass of workucn or mechanic
that is going tc be used on thot oserntion, with the nrevniling wage os

detersined by the Departrment of L~bor, nnd the contractor ia sis contract.
must agrec to pay those woges, : :

There were two difficultics in connection with that statute: First,
ditermining what is o paclic work. It is quitc 2 difficult thing toiwork
cut, but ordinnrily it me~ns any improvencent to real cstato., It includes
. O“lnu¢n5, decor:ting and so forth, That is construcd to be » public work.

Then the sceond difficulty is finding out wact the proveiling wage
is and putting it in the contr.ct. - Cf course, ordinarily contri.ctors
have to pay it anyway on ..ccount of thcir Uniorn contracts, but this Davis-
Bacon Act recuires that Jt be included in the coatrncet and the contractor
must agree with the Govermacnt to my that,

The sccond statute which also 2ppnlics only to public works, is the
Copcland Anti-Kickback Act. This prohibits the toking of any rebate or
kickback from the wagcs of any person who is employcd in the construction
of public works. Th.re, agein, it is only required in tl’oM building or
public works contrrcts, You umust out 1n such 2 contract o provision which
imposcs uncn the contractor o penalty if he accepts or asks for any. rchate
or kickbocl fror any of his laborers or workren,

Then, finzily, therce is the Iiller Act, so-called, which is the stotute
virich recuirces that there be o bond in 211 public works contracts to indemnify
and mke cortain that the contractor will poy 2ll of his loborers, and so
forth, The iiller Act is the only stotute throughiout the wor which was
retoinced with respect to bonds. It sinply reguircs, in taesc public works
cmn+r“ct_, that the contractor shall sive the Government o surcty bond which
wiil make certain that he will =oy all his vorious worlmen and ratorial men
on the iok,

Scction 14 is Zenegotiation which, of coursc, cxpirad 31 Decomoer 1945,
The Act, by its very terms, does not 2p-ly to any contract mnde after 21
Decemeer, but all during tk“ war we had to put that clausc in the controct
cven though, os 2 matter of law, the contractor was subject to rcensgotiation
if his uo+al Zross buolu¢us WiS OVer ,’;SOO,OOh Tk¢ clouse wos reguired only
in contracts of over §100,000, so you will notice the self-operotive wrovision
2t the beginning.

ions (Scetion 15 and 16) we hove
the Ootion of the Goverrnment,
covured by Cavtain Roth,

You will notice in these next two scet
Terminstion for Default nd Termination at
Te ™S

N
rrincticer for defoult, I understond, w

The Termination 2t the option of the Governmwnt, also cnlled the
terminntion for Convenience clause, I have horce which T will pass arcund,
It is very, very long and you may cover thot in somc other parts of your
ecoursc here. Tt 1s the Unifern Teradnzticn Apticle wilch wis prescribod
a5 o rosult of the Boruch-Honcock Repert of carly 1944, which laid dowin
the genceral recormendations for the Contract Scttlement Act which wes finally
passed in Fay cf 1944, This is 2 proscribed clousce weich rust be included
in every contract over 358,000,

14 -
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s clause nwovi*es the details for settling claims of a contractor
where the contract is terminated atioption or the convenience ol the Government
net wnere there is any def=ult on tie part of the contractor tut where we
simply want to call the deal off and 1szsue a teruination notice. Of course,
there have hzen theusands and thousands of term1na;1“ s issued beth before

the Japaness surrender and since., i a matter of fact, Terminaticn could

be the sublect of 'a waole course. It cannct bc covered ii the course of an
hour's lecture, But I thinxk a careful reading of this clause gives a good
picture of the dbasic pnrincin f

@

/)

les of setiling termination clains,

The remaining provisions of the coptrach ferm are scmewhat boller-plate,
I can run througn them in five minutes! time

1

ed and cannot he varied.

Jection 17, Nondiscriminetion in Hmployment, Thit was required b;
Pregicdent 's Executive Order early in the war which was rzally the
the ¥, 3. P. C. It provides that thers be included in cvery contrz
vrovision tc the effect that the contractor will nct discriminate =
any emcloyce or apnlicant for employment because of race, creed,
national-orizin. Such & clause must e placed in every contract;
at

OGection 18, Cfficials Hot te Benefit, is an cold clause that Congress
rrovided for along about 1870, Cengress apsarently did nobt trust itseif and
provided in the statute thalt svery government contract zust provide thei no
membar of Corgress shail be admitted to any share or part of any contract
cxcept as a steckholder in a woin which case he 13 entitled to share
&s a -uocxko‘”er. Yle st alvaye include that clause in every contract., It
was contained in the oid Torm 32. e section as we Lhave it here is just

cne i oriz 32, excent I thini: we did maxe a couple
rts—~or what we thought were isprovements. There

tic wording,

tay L 3 o~ — w2 . S gy
Section 19, Covenant igzzinst Continzent
Order to the effect thut cvery contract must
s ae ct these contrzet broi
;

ence and kncw-how, hew they know their ’1v arsund

nTrll jct you & c\n*w°cb; zive me 10 —ercent",
fellows, It hat the contractor

Pay, such If he has done so, and

Irricckk off tre contract nrice tha

The last sante nce CP tne clause s&ys that the warranty does not annly
to any commis 5 : i \qt"%’"sn ¢ v;n“vrcw:l
or scliing ag AV the purnose of
seguring bus Tel: cxcemion to
let the coatra imrossible to
reach this con

fhe way we got thosc fellows during the war w.s by a snmecial part of the
Zenezotiation Act. Ths rernevotiati 155s 40 is snecially covered,
"herexs the ordinary limit for rencgotiation 500,000 gross busincss of =
cenvracter during the vear, we nsgoticte commission nwen or contractor!ts

agents 17 thelr gross ran over

RESTRICTED




KESIKICIED
KeSTRICTs i

There is also 2 special groun for handling the rencgotiation of thosc
men, It is netually 2 unit of the Navy Department, ~nd from the beginning
it hos hondled the renegotiantion of 21l cormzission ngents, brokers ond so
forth, for the army, Hovy, faritime Commidssion, and 2ll other governnent
rgencics. It wns roally the offspring of I, Jrcob Davis, wh.o wts Assistant-
General Counscl, He was first chorged with the enforcoment of this Scetion
19, thc contingent fce clausc.  He found it did not wori, but as 2o rosult of
his lavestigntions he cccurmlated a great zrouont of date 2s to . the rmeoncy which
wes buing pede by thesc conmission cgents, brokers and so on. As » result
of his investigrtions and rescorches inte thc ratter the Rencgetiation Act
wis amended to handle those men. The Spocial Services ahd Sgles Renegovintion
unib wes then set up under Ir., Davis nnd thnt unit has been handling those
necoplc 21l through the war,

So, gontlemen, that is 2 very hasty ond sketchy cccount of our contract
clauscs. As I said =2t the outsct it is really the same as the old Fors 32,
althecugh 1t is somiwaht changed. It might be soimcthing like the cose of the
young man, the scion of o very forous father who hiod gonc on to his cternzl
rcward.  The young men had no picturc of the old gentlermen ﬁnd he wonted to
have o portrait p“lntvd He asked 2 peinter if he weuld point o nortrait
cf his father. The pwln*c“ told the young man he ncver knew the father.

The scn said, "That's all right. Go aheod ond paint hin any way." The
painter osked, ”ﬂcll, kave you got o plcture of some sort that I could
perhaps ceopy?"  "Noj; no I haven't any picturce, You sec he never had his

oicturce taken." The painter then nsked the boy if he could describe hin,
but hc could not describe him teeause he was very difficult to describe,

The artist pecketed the fee, shrugged his shoulders, nnd wont to work point-
ing the picture. ‘hen he had finished it, the son came to the studio and
locking at it said ”*bll, well, well., Thot's fother 21l right, but ho
certainly has changed., :

Th~t, gentlemen, is the woy it is with thesc contract provisions. It
is the samce contract and the some provisions, but they certainly hove chonged.

Thonk you,
COLONEL BROMN:

sr, Neale, I 26 sure that the nenbers of this CO]lucv join in wieshing

o

e to expross to you their nporeciation for this most cxecllent lecturc., It
whs guite clear and cogent. . I trust that all the layren aebsorbed 211 the

terms beczuse I thought the casc wis stated in quitc ordincry loyman's languag
That is mcant os 2 complinent.

Thank you, Fr, Nenlc,

(200 = 3 Cctober 1946)S
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