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<,ObO.',:~'sL BRO'..-_,',I : 

Gentlemen, the ~rmy yesterdw/, at the conclusion of its remarks on 
ccntracts, promised you, I thJmk, a good session for today because they 
po~-~ted out that fir. Neaie would pick up the ball vfnere the Ar-.~.y dropped 
it and would carry the ball from -0hat poin.t on to tL'e !]oalpcst. 

U k e n  I introduce s?eakers i always like to ~o back to grassroots ~-d 
tell all about the boyhood activities, the co!ie~ie ac%ivities~ and so forth, 
of the distLnguished speakers. But recently my bio~raphical e~o~erts have 
been letting do~,m or the 'ob. They jast merely skim of£ the crea~:~ on the 
t o p .  

Now all the information I have on the speaker this mon~.ing is that 
he ~raduated from A~erst Ln 1924. He also graduated from the Harvard Ls&~, 
School in i927 and pr%cticed law in the State of T,%-..r York. ~n Seotember 
]-942 he was cohm~issioned a Lieutensm.t in the Supply Corns of the U. S. Na~,Tf. 
~ ~{ugust of !'944 he resim%ed his coi.m:ission in the Navy %o accent a posi- 
tion as Counsel~ Bureau of Supply ;.u~d Accounts, and later that o£ Assistant 
General Counsel. In November 1.945 he was promo~ed to the L~:osition o£ 
General Co~s~-I of the N,:-tvy Dcpar+,n.snt, ;.;:hich ::,osition he now holds. 

The subject of ~:r..~ea~ s v~m:~ this ~<~or.n'sr~ is ,~^n ....... ÷ zorms and 
Standard ~l~,uo,~,~.~ ~ °  " :J~;n~,te<:en~~- = "~.~r. i ' , k - a l e .  

~. I'rEALE : 

C o l o n e l  B r o , ~  r_r,d 5 e n t ~ e , ~ e ~ , :  I a:.~ v e r y  k a : i t y  t o  be  . ~ e r e  and  : : a v e  
- ~ l ? ~ a d , ,  , r e c o g n i z e d  s o m e  f , ~ : i ~  i a r  £a~c '~  f r o m  t h e  N a v v ' s  B u r e a u  o f  S u n ' £ i e s  
~ u d  Accounts. 

Coming before a gret:? like this cn a lecture podium, to act as a mentor- 
p r o f e s s o r ,  . . . . . . . .  ~ y o u  s o - . : e t i m e s  . . . . .  ~ ~ • • ~:~o ~..-u.~,. aoouu t]~e story o£ when Booker T. 
-:ashin%ton was ~'~vitsd by Lhe !ate Rresideut ThL~odore Roosevelt to co;::e to 
dLuner at the -.hire Hous<.. it was quite ~n tmheard-of thin 2. foi ~ a negro 
to be Lnvited to the .hire ]douse for dinner. Teddy Roos,;velt, with a little 
bit of sardonic hu-:.~or, [~iso invited one of the ]_eadin~ southern Senators 
"Pitchfork" Ben Ti.~h!man. Lster, someone asked -bi'~e S,,nator how l-e liked i% 
and what he did when he saw ..ashLn[{ton thcr.s ~.'~d ".:.iqen %]:0 President intro- 
.~uced the bwo. 'tTell," he so.id, "it-,,,:as a pretty mubarrass~tF situation. 
I .just coul~n't call h~:.'~ T]dis%er' -2s.d ±t dAdn'% seem quite right to say 
'you damn nigger'. So I coL:promised, end caile£ hhu 'Prof,~ssor'." (Laughter) 
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So that is the "oosition I o-u in hcr,~ this mo~ming. But i ~mderstand 
that Capta~u Roth has @;iron you a start on this question of contract 
clauses, i ~ sorry that vre do not have hc-~e today the ~r~.ted com~!]ation 
of %.,c co~muon contract icnns v..-h~_cn nave been a~rc.su t.o by beth the -.~rny 
-and thc Nav%r. There is a lot of talk soin@~ on now about a merger. [Jcll~ 

. . . . . . . . . .  n~ a~reeing we finally did mer~e, a few ,,on+h ~ ,=Co, by Scbt~n~£ ~os~thez ~ ~ 
on the so,me contract orovisions. 

I t  ".,':as n o t  t h e  e a s i e s t  thin,2.-. ~ t h e  v ; o r l d .  -~,.s a m a t t e r  o f  f a c t ~  i t  
t o o k  q u i t e  <i l o n g  c h i l e  f o r  t h e  N a v y  t o  e s t a b l i s h  i t s  orp, c o n t r a c t  p r o -  
visions. About' tyro years ago, on effort ~JaS made to ~et the various 
bure:~us of the Navy to have uniform contract clauses :::~. Hensc].~ ~ "~ 
then @-enera! Counse!~ asked +he bureau counsel to name one man to act fer 
his bureau an5 suzsosted that ohm., be s.ll locked in together Ln one roor.i 

• - '~--,- . . . , r ~  on o n e  corm.on form. It ~',as not <lone ca~d keot chert; ~ntil t~,~:.y should sg ~° 
wholly in that r.'ay, but after a considerable amount of hard work v;c ~:~_ly 
agreed on one contract form ]_or the Na,ry. 

Last J u n e  ~.ve s £ t  do~r~ -" *' ~. ~ . . . . . .  " , . ~  the Army ~,_:~ be:zz.n to ,.;fork out a ce~muon 
• T' - ~ -- ,q,~:' c o n t r a c t  f o r m  f o r  t l , e  t w o  seSV:LCeS.  D.o~o ;.;o.s~ .o:~ c o u r s , 3 ~  c~ c o . . o . ~ e e r a b ! e  

h i a t u s  a f t e r  t h e  J a p a n c s a  s u r r c n d e r  anc.', t h e  :_ :c . t t e r  v a s  ~ t a ! : c e  f o r  a t i m e  
while everyone busied hi::~s~ii!' with term:, nation "and demobilization sad re- 
c o n v e r s i o n  p r o b l e m s .  :.,e f i n a l l y  g o t  t o g e t h e r  on i t  a ~ s . i n ~  arov..p_d C h r : - s t m a s  

%ime, and straightened otr~ :-~-.,, last fc:w remaJ_nJmg ~nse%tl<;d ~ -" .... . 
h a v e  a g r e e d  n o w  on  a .."o.',".,,,~n c o r r k ' a c t  f o r i ~  '.;~xtn'~' ' c o , , m e n  c o n % f a c t  c i R u s o s ~  
v : h i c h  " = ~ ~ '- '" ,.'=x~. bc 5m p r i n t e d  f o r m  as  s o o n  £s  p r a c t i c a b l e .  U r . , f b r t u n a t < : i y ,  ....~ 
~ l _ l  '~.,ve rely on t h e  Oove;zn:.~,3r.,t .... " ~ "~ ..... ~r '%n~,:ut~.~ C , : f f i c e  to • '* ,%~. u o u t  "~ '~"" " " 

of the zorms. By dint of :treat ~=:.o_ ~, fairly brca'..(~cc ILS nook and workir,~' 
c . v c r t i m e ,  tb .c  u o v e r m v ,  c n s  Pr--nt i ,~g. .  . .  ~f~.i":.~c w - . i l  .... - . c t  t h e  for~.z o u t  a b o u t  15  
iarch. S o ~  ,.;e d o  not h a v e  -bv,~+,..~ r.-r~Fv,._ _ t l " i s  r o r n i n . . .  

The chainum!, Lu ~%ro6.ucin 5 ~.-~e~ ro.:~arke,d about cy present Fcsition 

.~., - ' " :.m~h~ b e  a n~ G e n e r a l  C o u n s e l  f o r  t h e  N a v y .  Co_pLDrn S ' b o v e r  s.:r~_~cs-.~od it-'" * 

~pod idea if l v.:ou].e, at the very outset, 3ire you % little background of 
just what that position is. 

" '  - J - ' h  4 "~ " "" ~ " """ ~"+ """ 'lh@F@ Y,.'9~S iqO u . : i ! i ~  ,zrs~ of a±±~ ict me st'~y it is a v, ...... ~,,~e bs.b:. 
............ ~ ...... ' v 1 9 4 1  s h o r t l y  a f t e r  _.'..r. like it before t~.~ ,-,~,. I% ira::! i~s origin .in .... ~,~, 

~orres~,al assumed thu r~ost of Under Sccrot<',ry of tbc Nav~j. ~ ~ • a. i'].,~ b ",:;'S.S , [" noAu 

.,rr.~,..-.t,.,± "~..as : ! ; i v a n  L~:u , f a r  S u r o D o ~  :rod ,".'r. [ . .O . . . .  V - - I ~ P . )  b - - o  . . . .  ] b  $ l . b O ] i t  ] ] ~ r  . . . . .  q : ' ,  Z ' ( "  . . . .  . . . . .  ' . . . .  

t h e  r , - ~ s p o r s i b L l i t y  f o r  t h e  N c ~ y  p r o c u r e m e n t  p r o k : r a t u .  " "  , , ~ ; -1~  ]lO s o o n  ca~l]o t o  

" '  . . . . . .  e x , o e r i c n c c  £ in the conclusion me ~m~_tcd to h£ve some co~:~r,,ercig.l l~:<;,,ro,~ 
• o u s z n a s s "  ± ~ ; , "  ~ '  t o  h ' : n d t e  t h e  ] . ege l [  d e t a i l s  o f  th .%t  work. Ho m e a a g c d  t o  
~ - 4  . . . .  ' ,  
.. . ...... ~ a s u r v e y  o f  t n c  s i tucbi . .s : - . . '  9 ~ r .  H. o~r-0.vc H o n s e i ~  
a p a r t n e r  ~q on,). o£  t h e  _L~ . . . . . .  bu  Hct.r Y o r k  ]..'.w: f i r ' . s .  H.:: a- L-n'',x~o. ' t o  ~to~:. f o r  
six-ty days. ~na~ siz~y days has ].ongthoned to about five years ~n,: hc 

s~'~" ~ ~ as Assistant Secretary of the ~<t~,,y~ but is retiring on the u . , . ~  here now . . . .  

first cf ~[az'ch. 
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)~. Hensel got as his assistant I~. W. John Kenney, from California, 
who is becoming Assistant Secretary of theNavy on the first of ~rch when 
I~. Hensel retires. Those two men started, then, as Special Assistants 
to the Secretary. 

In September 1941 the Under Secretary created a Procurement Legal 
Division, with }~. Hensel as Chief and i ire Kenney as Assistant Chief, which 
was charged with the responsibility of advising Idm personally as to the 
contracting powers and procedures in the Department and approving the larger 
contracts. That divisional setup had one man in each one of the contracting 
bureaus. Assistants were added from time to time and by Pearl Harbor there 
were about twenty, that is, in the entire organization. The members of the 
Procurement Legal Division acted, more or less, in a personal capacity for 
the Under Secretary in approving the larger contracts and working out 
standard clauses for the new types of contracts, particularly the Plant 
Facilities contracts and contracts of that nature, and generally assisting 
in the expediting of procurement. 

Finally, in December 1942, the Secretary, in reorganizihg the procure- 
ment procedures in the Navy Department, directed that there should be in 
each contracting bureau one single office of counsel, to bc charged with 
the responsibility for all legal matters in connection with procurement. 
He also directed that all the lawyers that were scattered throughout the 
bureaus, some of them representing the Office of the Judge Advocate General, 
some the Procuren~nt Legal Division, and some the bureaus themselves, should 
be consolidated into one single group in each particular bureau with one man, 
as counsel for the bureau, in charge of them, and with the central office of 
the Procurement Legal Division, headed by the Chief and the Assistant Chief, 
to act as a focal point and to lay down the general policies and generally 
supervise the activities of the entire group. 

The name of that organization was changed in 1944 to the Office of the 
Ganeral of the General Counsel with the Chief of the Division being called 
the General Counsel. That was ~.~. Hensel. The Assistant Chief was the 
Assistant General Counsel. That was ~J~. Kenney. It has continued down to 
the present time. 

At the time of the Japanese surrender we had approximately 150 men in 
the Office of the General Counsel. It was organized with a small central 
office of sbout six men~ headed by the General Counsel and the two Assistant 
C~neral Counsels. Then there was a Counsel in each one of the various 
co~itracting bureaus, with men in such offices as the Price Ad:~ustment Board, 
the Industrial Readjustment Branch which handled termination matters, the 
Office of the Fiscal Director, the Office of Research and Inventions, and 
in a couple of the larger field activities. ~e did not get into many of the 
field activities of the Navy Department, but from 1943 on there were four 
or five men in the Aviation Supply Office at Philadelphia. Lately ~'~e have 
had a couple of men in the Navy Purchasing Office in New York and in the 
Supply Depot at ~Jlechanicsburg, and for the last four or five months no~ we 
have had men in the Army and Navy Joint 3~edical Frocurement Office in New 
York City. 
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All of those lawyers were either civilians or reserve officers. 'The 
policy was that the men in the key .positions, the General Counsel and his 
two chief Assistants and the bureau counsel, should all be civilians. That 
was why I was "fired" from the Navy and I resumed my civilian status when 
I became Counsel to the Bureau of Supplies and Acoounts. 

Ue are organized at tl~e actual ~,,~orking level. There is aLTLost complete 
autonomy in the bureau offices and we do not try to assume control from the 
central office ~ith respect to the actual administration of the work in the 
bureaus. That, I think, is the n~'or difference between the Army setup and 
the/Navy setup. As I understand it, at least during wartime, on a particu- 
lar problem ASF would lay down the basic policy and would prescribe three 
or four different alternative contract clauses to carry out that policy•. 
The people in the field could pick which one of those clauses they wanted 
to use, but~ if they ~anted to vary one of them in any way they could not. 
do it without fir'st• coming to ASF and obtaining permission to do so. 

did not work quite in that ~/~ay. Ue provided:~hat the men in the 
bureaus could make the variations. U•Te gave authority'righ~ down at the 
working level. The result was we operated mostly by word of mouth and 
telephone. ~;ie' did';~o% impose stringent requirement s and restrictions upon 
the men at the,'.~$i'kii~g &eve!, but rather relied upon hiving the basic 
policies and principles laid' down above and leaving it to the men at the 
,~Jorking level £o oarry I them out, ~th whatever variations they f.elt to be 
necessary in: a .particular case, the entire operation ~being~ coordinated in 
the central office 'above. " ' ' - . .~  ~ 

~ e t h e r  t h i s  a c t i v i t y ,  t h e  O f f i c e  o f  t h e  Gau e r a l  . C o u n s : e l / v / i ~ t '  c o n t i n u e  
• indefir~itely after the war is a question still undecided, The Secretary 
has pondered as to whether or not it should be continued in somewhat the 
same form, or whether it should be transferred to the Office of the Judge 
Advocatc General, or whether the various bureaus should have their ov~n in- 
dividual legal setup. A great many of our men have already left the Navy 
and returned to private practice and most of those still on hand are plan- 
ning to leave by fall, New •procurement of course has greatly fallen off 
and ~.'~e are busy nor, ~ mostly with attempting to clear up the loose debris of 
wartime contracting. But wc do hope that in the next month or t~'~o at the 
latest some decision ~,'dll be made so that there can be some coordination 
with whatever new group is assigned to take over the work and so that there 
can be some overlapping with no great hiatus and with some continuity 
b.ctween the way things were done in the past and arc being done nov; with 
the way they will be taken care of in the future. 

That, in brief, is a very sketchy account of the "~'~ay in which the 
Office of the General Counsel has operated. I thought it m~ght be vJell 
to outline for you,. particularly for the Army people ~ho are not familiar 
with the past history and present procedures, the way in which the Navy 
has operated during the ~,artime period from the Ic3al standpoint with 
respect to procurement and related matters such as questions of termi~.ation, 
property disposal, renegotiation and financial matters in the Office of the 
Fiscal Director. ...... 
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Now vEth r~sp~ct to these codbract clauses~ I hav~ here: the oresent 
Navy forms. I thinh it might be Well to Rzss them around so that you 
will be famEiiar with the clauses as the discussion proceeds. T;e ar~ 
going to have to cover them very rapidly and only hit the .high spot s as 
v:c go along. We could spend actually an hour or more on each contract 
clause, but we will try to cover them in ,~ gener-~l fashion and just give 
you the reason why they arc there and ~';hat they arc designed to accomplish, 
~;,,ithout going into details as to language and so fortli. 

The background with respect to the general contrlct form is found in 
.v~'hat is 'xnown as Form 32. That was a contract form~ or sot of contract 
clauses, put out by the Treasury Procurement Service around 1933. There 
v:orc some few revisions do'~:n to the time of the war, but in general, old 
standard Form 32 ~as the contract clause that v~as used by all tlie government 
d,~:partmcnts bcfor~ the ",;ar. 

"Tith the ".:ar Po-aers Act and the special problems of the wartime emergen- 
cy it was found that mD_ny provisions in that Form 32 v:erc ~ no longer effective. 
"70 had to make various changes ~ them and a gr~at many additions and grad- 
ually got to the point ~.~hore we superseded Form 32 with our o~n contract 
form. But a lot of these provisions in this .~,~nt~ .~ form of ours are ident- 
ical~ or pr=~ctico1!y so, ~d.th the old Form 32. In general, we follow<.d the 
s~.mc idea and the se.c~o planning as the old Form )2. 

(~ferrin~:.~ .. to the form which had boon distribut~d ~u~ the students.) 

Scope of Contract is Sectionl. That~ of course, speaks for itself. 
That orovision sots forth in legal terms what v:ouid h~,ppcn, as a ms~ttor 
of la~, an3=~.;ay. Then it does s~t forth what happens in the event there 
ar~ differences ~nd inconsistencies botweon the, Ge.leral Provisions and 
those added to it in the form of a typewritten special sch.~dule for the 
particular contract, i might say t~at tho general p!.am that we fol].ovod 
in the Y:-~:, and I think the Ar~ f:llow-~d somewhat the same scheme, has 
boon to hav~ those printed Gear,el Provisions and then to make up, for e'~ch 
individual contr:~ct, a schedule which lists the description of the articles, 
the price, th~ time :.nd plac.~ of delivery, specifications~ packin I instruct- 
ions, priority preference rating, and o.ny oti:cr special or particular pro- 
visiohs with r~spcct to that particul'~r deal. any sp~cial repricing clause~ 
any ,%zrticular special gu~ranty~ any =~'arir.tion in any stand-~.rd clause, and 
so forth, v;ould be included in the typc~.~ritten schedule and attached to th~se 
C.snera! Provisions. In the final analysis, this Scctionl simply sets forth 
what h_%ppens in the event thcr~ are differences betv;ccn the provisions in 
the printed portion of the contrac~ and the typ~v,'rittcn portion. 

t ....... the :oi::ce of .v,,, old The Varis~tion in Quantit}r clans:, Section 2, ~v~o . .... 
clause ~,,; ~c~ ~ v.'as kno~:n ~...s *kc Increase or Decrease clause in the old For~':~ ~' 
~zhich provided that a variation up to i0 percent in the quantities delivered 
under the contre.ct x.:ould be acccptzbL., if the v:\riatiom v;as caused by condit- 
ions cf lo'~.ding, .oackin.c., .o~~,.~ or allo~.,,,ances in sanufacturin~ orocosses, 
Lo came to find d~r . . . .  3 '" that many contrr~ctors rezardcd that o.s e i0 
p~rcent absolute v.~ri0.tJ.om and on.~ which g:ve them mor~ or loss, un option. 
.'e actually hac cases ?~herc contractors would hrve tv~o contracts covering 
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the same item, made at dif'fer~nt times and at different prices, and 
would then attempt to deliver 90 percent, of the contract at the lower 
price and ii0 percent of th.~ contract at the higher price and thought 
they could ex~rcise their option under tac Increase or Decr..es~ c!aus~. 
Also the inspgctor in the field reg.ard.~d this old ciause os [<iving a 
special option, on his part. it was not intended to b~ so st all. " It 
was intan@~d tc. allow variation in quantity onl~F if th~ v~.r&;:tion was 
caused by cne of these particular factors, thr, t is, cen@itions of 
!ear, in C, p~:.cking~ shipping or allo~'.~.nces in the manufacturing process. 

So <co changed this S~ction 2 to put the emphasis thc other way: no 

variat!c~: ,~ould be allov;~d un].ess it is caused by on~ of these conditions~ 
Unl::~ss the tyfewrittcn S~pcinl Previsions sc provide, no, v~ri~tion is now 
t:_lO",vO(.'.. ~P.e .SOCC,_q~] t.h.~nd~ t~ " ," ~:~,. no::: .,_or., o f  t h e  c l a u s - ~  d o e s  ms [ i v ¢  f l e x -  
ibilit:7 inst~::d of the rigid I0 percent of the old clause since it provides 
that the varistien is a]lov,'od only to th@ ext~nt provided in th~ Schedule. 
Obviously, when :v:: get -:::to astrono~z:cal .fi::.:rcs, say a ::iiiio:: und<r- 

~ r ~  ~. , - ]  ~ " I - - :  ( ~  ~ . .  shirts~ a .~ .......... of I0 percent :,vhich would ~ive 100~O00 additional 
ones }','as out of line. ~:<-:: or two 9~rc~nt would b,~ ample to cover this 
situation. To give fi.~xi~ility :,'e ~rovided in this Section 2 that the 
vrriation permitted is only thot provided for in the Schedule. 

Section 3, on Chagg~s , is a very imoertant on<. In its present 
:vordlng it is only auth.orized b~y virture of' tb~ First Tar Powers Act~ 
in that it provides for a negotiated 0.gree::ent between p'~rti~s :,,'ith 
rospcct to any chs.nges in sp~cific:~.tions, cr piac-~ of shipping, or place 
of deiiv~ry~ and so forth, fh~ old F'orm32 ~ .... force in ~.,~c~t_L=~ '"= .~ro- 

vidcd that adjustments in price by reason of ch:-:nges "specific::tions and 
the lik~ :er~: limited to $5C0 un!~ss they had the approval of the Chief 
of th~ Depart~nt. Th~ obvious r~nsen for that ';v:s to prevent ~vasion 
of the com.p.:titiv.~-bidd'ir~g statute, ~rhich r<qu:i.red that ccntracts be 
awarded to the io,;'est r<~spcnsible bidder. If prices cculd be varied by 
agreement of th~ pzrti~s other bidders :~r.~:.~id not hav~ a chs.nce to compete 
with r~sp.~ct to th~ ch ........ .,.~. S'o the ,?~d~ f'orn: pr.ovid~d on~y ~'~ae.t" iittle 
incid~ntai v~:ri:ti:)ns could b~ made but if' it was desired to ~o above 
that io,-; figure ycu had to gut the permission c:' the head of' the Depart- 
m<snt, in fe.ct the S-ccretary himself. 

Also this ne:.v Section 3 provides th:~t chany~s can be :na~e at 
any time by ~l ......... ~. ..% a ~ ..... n:~ .~c~r issued b~: th<" contracting officer or his 
represont.~.tiv~, which m::ght be the insp.cctor in bht' field. L~,ter on the 
parties get te~ther and negotinte and agree as to what the change in 
contract price ;,vouid be, but in th~ m~ntime the change in specifications 
and so forth would b~ effective. 

~:~u_.. wiiff all r-ere :.~÷~ th~ bottom of' paragreph(b) of ~h o~. :~ clause 
~' ~ ~':~V:' ~ d  " t h a t  i n  c : s e  o f  _ f , : : i ! u r e  t o  a g r e e  on  ~r.¢ . . . . .  o r : c o  i t  i s  h,--..ndlcd, a s  

a d i s p u t e ,  i b e l i e v e  t h : - t  C,~F.t:.~i,": i o t b  y e s t e r d a y  , ~ i s c u s s e d  v , ' i t h  y o u  t h e  
o ............ .n~ of ~', ~usc, t:tes ~r~.~l~ .~nd ÷~,-~ ~ • . . . . .  ::,care o: ~o_.or~,ct A~u~als 
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We have to go to the Disputes clause i± ~h~_~ is failure to agree as 
~rcer ...... issued and the to the change in price in the event a Change '~ " "-os 

parties are unable to agree as to the revised amount to be paid. 

Section 4, Payments, of course, speaks for itself. 

Section 5, on Taxes, is a very complicated provision. I will not 
try to go into it in much detail this morning exccpt to state that the 
policy of the Army and the Navy with respect to Federal excis~ taxes has 
materially changed during wartime; a!so~ the policy of Congress has 
changes. Before the war there were~ of course, only a few excise taxes~ 
mostly manufacturers' excise taxes but some retailers taxes, on particular 
items. Ther~ has been a tax, for instance, cn electric-light buibs, a 
tax on automobiles, a tax on tires, a tax on refrigerators and electrical 
appliances of various kinds; a t~_x on all jewelry, and so on. Those 
taxes are from i0 percent up to as high as 20 percent. 

The policy before the war was that we would always buy free of tak~ 
the contractor having the right under the tax ia~ to receive from the 
contracting activity a Certificate of Exemption, exempting the trans- 
action from the tax. Of course, it was simply a case of taking from one 
pocket and paying to the other~ so far as the Govermncnt was concerned. 
If we required th~ contractor to pay the tax he would increase his 
contract price accordingly and it would come out of the Navy or Army 
appropriation and the tax payment to the Treasury would come back as 
miscellaneous receipt~. The policy of the Services was always to claim 
exemption in order to cut dmvn the amount they would expend from their 
owm appropriations, but it began to be realized during wartime that 
elimination of the exemption would not cost the Govermm~nt anything as 
it was only taking money from one pocket and putting it in another and 
there was a lot of bookkeeping involved in these Tax Exemption Certificates. 
The simplest way seemed to be to have no tax exemption whatsoever and 
to have us pay the same as any private individual or corporation paid 
and let the money go into the Treasury. The additional money paid would 
come back to the Government any way and all the paper work an@ manpower 
required by ts~x exemption certificates would be eliminated. 

So the Army and Nay F got together about three years ago and agreed 
on a new policy. At first they only provided they would eliminate 
exemption only with respect to the various subsidiary articies cr com- 
ponents, continuing it as to the final finished product or end article. 

But then Congress, in February 19&4, abolished the former Federal 
exemption on sales to the Federal Government for everything except radio 
and radio products, and even the exemption with respect to radio was 
abolished to take effect six months after the war was over. This tax 
clause in our present contract form carries into effect the new policy 
as laid down by Congress and as finally agreed to by the Army and the 
Navy, namely that any excise tax must be included in the trice and no 
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Certificate of Exemption will be given. Vie pay the tax in the price. 
The contractor, in turn, pays the tax and the money goes back to the 
Treasury in that way. That saves a lot of paper work and a lot of 
handling Exempt{on Certificates all the way doom the line. Everything 
is new purchased tax-inclusive and no part of the tax bill will be 
refunded or exemption given. 

The clause has a" very important provision in that in case any new 
tax is levied on the contractor, that is, any excise tax or any other 
kind of direct tax after the contract is signed he is entitled to add 
the new tax to the contract price and pass it on to the Army or Navy. 
In that" Way we avoid having the contractor include in his contract price 
a cushion or reserve to cover the contingency of possible future tax. 
~.~;e try to g'ive protection to the contractor on that. After we agree on 
a ~rice for an item for delivery at a certain time, at so .m y dollars, 
if Congress Comes along and levies a new tax end makes that product more 
expensive, it is only fafr that we bear that burden. By the same token, 
if Congress reduces an existing tsm or abolishes the tax, then the con- 
tractor must give us Credit for that reduction, an~ the clause so pro- 
vides. 

Sections 6 and 9, Inspection and Guaranty, ge along together~ I 
think the only way one can gdt the meaning of those is to read them care- 
fully. They are too difficult to explain in any short period of time. 
These clauseslare designed to make sure that the Government gets its 
moneyts worth for what it buys, sc that if th~ contract calls for a 
particular article, with particular performance specifications or part- 
icular material specifications, the contractor must furnish that article 
meeting those specifications or else make it good to us in some way 
either by replacing the article or giving us an allowance in the contract 
price. 

Generally speaking, the Inspection Clause covers the situation up 
until the time delivery is made and we take title and pay for the article~ 
while the Guaranty Clause covers it after we have taken title and protects 
the Government against a defect which should hav~ been discovered, or could 
have been discovered by a careful inspection 9 but which was not discovered. 
Of course during wartime, with the great haste and speed that has been 
required in procurement and with the sometimes not-entirely-competent 
personnel in the Inspection Service, we have not been entirely safe in 
relying en inspection. Vie might make some spot-checks and the spots 
might Be scattered an@ we would get stuff delivered to us which was not 
up to specifications. The Guaranty clause gives us the right, even 
after title has been passed to us and even though we could have dis- 
covered the defect if we had had a competent inspection at the time. 
The Inspection clause covers the situation up until the time when we 
actually get the goods delivered to us. 
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÷~- thing to the Army. In order to- get This Gu.-~ran~ was a new 
"together with the Army on the new contract clauses we had quite a bit 
of discussion regarding it. They had. been relying on their Inspect. ion 
Service, but they finally agreed tc go along with us in the Navy 9;ith 

• . c~n .... =I Stores and items which regard to Quartermaster itemz~ item~ cf "'~ ~^ 
were not being especially manufactured and ~'hJ.cb, therefore, were not 
getting a special detaiied inspection. They fii.eiiy'agreed to include 
the Guaranty clause in their new contracts. AI] during the War the 
ar~.~?[ relied enLirely ucon the Inspection cl~u¢e with ah occasional 
gu,=~,n+~ as to performance written into a fe-~v contracts; but there 
was no g,-neral Guaranty cl.,:m~ in the ,~rmy ..... contracts durin~.~ the. war. 

~ ~ in "the old Form 32. Also there was no particular '~ueran~y c~ause 

. . . . .  - . . . .  ~ c . . .  the last three y~ars . :  We h~v ,o ha~ Gu~.r . . . .  tj clauses in the Nav~<, ~ ,~" 

~ , , d  ther.~ -~ has been very little difficulty with the contractors regarding 
them. ,~gnenever they @c. object, all you have to say to them is,"You're 
not going to deliver something v;hich isn't according to specifications, 
are you?". They will say, "N~_ '' and you say~ ":?~c~ll then, what are you 
kicking about? If-~cu meet spucificatLcns, th:J clause doesn't apply. 
In casu you donTt do it, th.:~n we can and shcuid hold you to it." Of 

,,cu~d st?n~ back of his own pr.,du~ ~ any- course, th~ averuge contractor-,~ ~ ~ "~+ 
way and putting this ~_~o~ ..... " in the contract.tak<:sears of the situation 
end avoids any argumdnts as to the terms and time limits of the Guaranty. 

The guaranty ms only v,:ith respect tc d.sfects in material or work- 
manship at the time of delivery. If the articles are in good condition 
and ~ ~ "-" .~r<..p~r at that time and if they should later~ 7n some way, deteriorate, 
this clause does not help any. The csntractors sometimes object that 
:they z:r~y deliver a [.cod article but thereafter lose ccntroi over it and 
for all they know it":rmy .b~ stocked out in the .::pen and let go to rack 
ann ruin. The clause, though, only, makes them gu~r~ntee~ .~ ~.. that the articles 

~ "  : ~ the ~re free fret. any defect in v..'orkmanship and..m~,r~...~l at time of 
delivery .~nd they are net r~spcnsible for defects ca,~se~ later. 

We have tc give them no%ice of any defect within one year from the 
~h_s Guaranty clause d<:cs n<:t take effect That time of deliver'y cr else ~ ~ 

cne year period is sb~.rte.ned for particular items cr c.n particular trans- 
acti=ns. Semetim<~s it Z~ only six mc=nths. %ith auto.mobile manufacturers 
usually we have a guaranty cf three months ,.or 5,000 ~P~ies, v~-hichew~r 
first occurs, .and. ~.~.. on. That period of tim~ m~'- flexible and :.'~-c vary 
" ~n+-~^~ or class ~.e r.a~l=l to class ,¢ material. zt.from contract to c~__~r~, ,._ * ~ - ' ~  _ 
B~t there is a limitation on the amount c.f time allo'::ed for the Govern- 
m~n.~ to come in and make a claim agains~ the contractor under his guaranty. 

You will notic5 that Section i0 is Zhtents.. I will not try tc cover 
that. This clause simply lays down the g~:neral rule that th:e contractors 
must. bear t~e result :~£ any infringement ::.f p,.:tc,t~ unless he is .~.<onu~.~ - 
facturinm the articl6 An question under p~..~=cr~'~ specifications~ ~'.~t~=~lod~" ~. 
plans and drawings .of the Government. If v,-o tell .him just hcz he must 
make a certain thing ~ a..c that he must ~o ~..~,~ ..... these oarticuiar specifications, 
v:e do not require him to bear any burden w±~h r<~spect to patent in£ringements. 
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BUt if we sim/<ly ask f~r a finished article and hc can make it any 
Wa$~he wants, then if he .vi<,latcs any pat.ant h~ ho.s to bear the 
burden of that and bold us h?,rmicss from any suit or patent infringe- 
ment br~u~h~ b~ t h e  c ' , ,m~r  o f  th~ patent. 

That, then, is the sum and substance of the Patent clause. There 
are many exceptions and quirks to it. No~ !, personally, am not a 

'patent iaz~cr. I sometimes think we ordinery la,~rs look on patent 
lawy,~rs .;',dth the same degree of horror that the ordinary layman looks 
on the ordinary im~er--they are just someone talking a languag~ that 
is incomprehensible. 

This Patent clause .~.,~,~ been worked cut by the s ogcial counsel ~="~ 
the departments, which, in the case of the Nawy,. are not included in the 
Office of the General Counsel. The patc~nt counsel there are a part cf 
the Office ef Reserach and Inventions. They get together with the Army 
patent counsel and they lay down the law to us as to what patent clauses 
tc include, and wc in turn pass on tc them any kicks"we get from con-tractors 
as to the patent provisions. 

Transfer of Contract and Assignment of Contractor's Claims is a 
dcve!epmcnt since 1940. Before 1940 the Federal law was such ;--~ 

~" - for ~ " ~,~- . '~ '  - - ~  . .... " - ~  ' T~~,~,c c±~:.l::, mc.ney under o. J,.~n...~nt centr?.ct c,<uld be ~sla...~Jg ...... 
~,~=o a statute on the books for many, many years covering that ~-~ ~ 
m a i n  n u ~ p ~ s : ,  w a s  t o  i n s u r e  t h a t  ~~"=r  - ~  , ~  ~ ' ~  ~ -  . - . . . . . . . .  ~ x o a - d  not be any b r . ~ , ~ F , ~ g e  ,or 
s h o o ; : . i n a  a r r u n d  o f  C o n t r a c t s ;  ~ h . . t  s o m e  _, .ul l . .  . . . .  w o u l d  nc [ t  a::" a n .  d b i d  

o n  a c ¢ . n t r a c t  w i t h o u t  a n y  i n t e n t i o n  ~'~f" p e r f , . : : r m i n 6  i t  t h e m s e l v e s  :and  t h e n  

g o  a r g u n d ,  a n d  t r y  t o  s e l l  t h e  s u c c e s s f u l  b i d  t c  s ; : ' m e b o d y  e l s e .  i t  v.:as 
a l a c  d e s i g n e d  t o  p r e v e n t  t h e  r, . ~  . . . . . . .  ~ . o v c ~ n m c n t  f r < m  o ~ m n g  f a c e d  v ; i t h  d i v e r g e n t  
claims for the ca.)~.ent of ;~'n<:y c:n c~ntra~t~. S o  the law was i -~,~ down 
flat there could b:' n(:. o ~ • ~':,~* .._ c ......... c~ or any claims ~ue under 

• any cc.ntract.. Tht- Ot.vernment began to r.salize in 19AO, h...o-,vever, with 
cur expanded o-.~.ure,".,.mt thzt many ccntractors n=~ded financin[.. They 
could net gc ahaa@ and handle their <:~.vn f-nancing of contracts during 

. . ~ ° 

that time. So C ,~,,~,~ passed in 1940 the Assignment of ~la~ms Act, 
which~llowed one assignment, a sin[~ie assignment, of the entir~ claim 
for moneys to become due under the contract, and in that way a c<:ntractor 
c ' > u ! d  g . t  t o  h i s  b a n k  a n d  ' ~  ~,~ a loan and ~s~g~. to the bank ~ security 
all moneys coming due from the Government under that particular c¢~ntract. 

T h e :  la~?.-~ a , -  ,~.n,., th~ reg'.Jlations ~ ,..~ tn~ Cemf:.trolier General as to the 
administration. 0:4~ the law are r~*.h,-~ ....... ccmplicate<~ and detailed. "lha~ is 

" the ...... e for ............... g ...... l.~g it. Tt is actually ~e~=.~n t h e  . l o n g  ~ n + - o ~ * .  p r o v i s i c n  ..... ~ ' ~ ,  

leng{~r than it needs .oo~- be and we~ in the n'-~~ -,~ draft that will seem come 
"' ~ .... { .... ~ "-~ basically, it ~:rcvidcs a out, have shortened i~ ...... ~s~d~=.~l~. But, 

" contractor cannot assign any claim fcr moneys @ue unless he complies 
With the various requirements. 

: ] 
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He still cannot assign his entire contract. For example, if we 
contract with John Jon.os, he must perform. He cannot turn ..°.,round and sell 
the contract to ]£ro Smith and l~t Mr. Smith perform for us. .qr. Jones can 
subcontract to ~.w.m..~Zh, but we still look for the primary resp~nsibilSAy 
to Jon~s. Hs is ,~he one who has ~o oerform, and we do not allow him t'6 
shop around and peddle his contract off to someone ,)iso. There is an 
exception mmde with regard <o the contractor's r.arger with another company. 
If the contractor sells his ~ntirc business, th~n we let the new feller: come 

T h e  ~" ' ,., as,~gnse must <ire w<rious kinds of notices and file ~m, rious capers, 
and so ~ortn. ~ . n e z o  can owl'0" ~e one mSSl@~t.~nt, so that t n,~ contractor 
cannot assit]n part of the contract <o X Bank and another ps, rt to Y Bank. 
""  ~" ' " *~ " " ~  u . . . .  ~ill really ~ ~'~--with only o n e  norton. lflO £~iSO'J.rSl.'Cl~ c_fl~, is ~ - h " < "  S 

..,o,v we ~ome~ to the nrovisions coverin S labor ,;:i~ich ~ think may, .~ ~_-~s,{r,~ 
a l~t~l.~ detailed "J~o~ ~" ~ ~ :~~ least ~ . . . . .  uos_o..; ~ptain Lovenstein, in his !otter 
to me, asked that ",.';e go into the inter clauses in a little more detail. 

The only two cl~uses which-~,~a have to include in all centr6~cts are 
Sections 12 ,~alsn-};~ley ;,c +) and 15 (@zer~ime Compans~:~tion of r,,~ ,-~ • . .  ~ -;. .~,,  u O r ( g r . n -  

and ~iechanics). ~hose two Clauses are mutually exclusive. I will -x '~='',- . . . . .  , , J ~ .  -i.,_ 

+ ~ " jus'.s m l n u E e .  

The ~'Valsh-H,saley Act was a statute passed in 1936. It provided tho.t in 
every !3overnment contrmct for supplies t~talling over .~IO,0OO there had <o 
be included contractu~l provisions wh~r~by the contractor agreed to main- 
tain certain minimum,, standards with r~Jspect to wnges paid, hours of iab~r, 
ag~.:, of ....... ~ , o ~ , ~ ' - . s ,  and so on. it was the f'orerunn~r of the F~ir Labor 
St,~nfiards Act, which came s~ion{{ in the vm.rti.mo period. It did not try to 
im?ose th~se standards uoon all industries, <{mer~l!y, hut if s.ny manu- 
facturer wanted govern~:~cnt business and he sot ~ 5ovor~:,,ent contract he 
had to a~roe to main%ain those minim~m;1 standards in p<~rformins that con-- 
tract. ±-s a matter of fact, ~he minimmm wage standsr<~s trader the Nalsd£- 
Healey i~ct rin}p'.'ay were just ::~bout what r.ost compt:.nies by the outbreak of . 
the wo.r were o,~n:~, t~ndor their Union contracts, ,~,Ithough, of course, there 
' , ';.:{re ,,', f e w  ? , ' he  o t h e r v / i s e  w o u l d  n o t  b . ]  d o i n {  i t .  i ' k e  5, m i g h t  n o t  b e  p a y i n ~  

thgt amount, but if they wanted govermr.ont business they had to corns in and 
meet =~hos~ requirements. 

;'~':~ did run into son.0 difficulties with rosp~ct to hours of labor, 
s . g o s  o f  w o r k e r s ,  a n d  s o  o n .  -~'or i n s t a n c e ,  . t h e  ~ : : i , , ] . sh - /E ,c , 'L ley  A c t  s ' . ~ys  n o  

fem(,le work,:r Under IS may be e'npioy~d. Du~'in Z the v;ar, with the me.n- 
power short~i%e, .~here -:ore a n'~ber of cas,,~, o.. v,'her;~ {irls under 16 h.zd to 

be emi~'iOyod o.nd in n,any industries it did not do them ?,my real h:~rm, i 
SUpFOSe. The h'b.or D,~p<~rtment is given authority under the Act to make 
special exceptions and vt;riatio:ts. ]fl:e Sccrot.iry .:)f L:;=bor did, os~rly in 
the ;,.'~r, [~ro~Jide ~hor@ were certain types of' li[<hS work for wSich zirls 
could be employed do~}m to the ago cf !6. 
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N e  r a n  i n t o  d . ' . . ' f ' f i c t : l . - , ~  . . . .  " ~ '  P e s p e . c t  t . ?  * ~ . . . . . . .  ~ ,,z~n ~,h~:: h o u r s  of labor, ~.~-rticularly 

i t :  the lumber " , - h , , ~ *  -, .... . o  ,~ ~." . . . .  . ..... ." ' z _ . . , . , . ~ c ~ r . , .  - ' ; ,~  - ] , _ ,  . . . .  a ,~c . , .o  o u t  ; .q s l t e  w o o d s  d i d  n o t  o , '< r e  ; : . ~ c h  

. . . . .  • a,0-to :r . . . . . . . . . .  • . . . . .  a.; , . . . . :~ a , e ~ , ~ .  x c ; , . u , . e _ : ,  . +hove.... v, e r e .  s t u c k  o u t  h b e . r e ; ,  t h e y .  : r~Lgbt,  a s  

w e l l  -..'or'..: a n d .  e a r n  t ~ i r  ~ . . -~"~  l~av  as %0 ~ - f  i d l ; :  . . . . . . . . .  ' . . . . . . . . . .  , .. ~ . . . . . . . .  ',a~,J. t h e '  cam:.-,. F;e 

: ' .,e:-'e ¢ . a c s r !  w i t } :  t h e  ~.~. : ~  ".:¢"~;.,~.=~...~.*.- i n  +v.~..~ s t a t u t e  t h a ~  t h e v ~  c o t : l d  n o t  , ' ;s  , ~ : - .  , ~ , ' . " ;ore 

than tie cs._r"tJ_cular li.7.Ated number' ci" hours. ":ell. ,;e ~:~--~'~ C=a'-"" ~et, :'. 

. e r d a . _  v a . . ' l a t L c . . n  . .~, . '" ,  , , : , .  t h e  D e s a r t m e n t  o f  .~.r ab~.......~ w i t h  . . . . . . . .  . u o  ,..,~~ t o  t h e  l u m b e r  

_.. , ,- -'-'- .t = .~-- e ", ,  . . . . . . . . . .  b . . . < . , . r ~ - : e e t ,  i . n c i d c . t r . y ,  b u t  :t ;'.::-s . ~ _ . _ , . ~ e <  t.'." a c ~ , t ~ L ,  n u m b e r  of , " , ' 1 7 ~ o . ~  " - .... 

i n  a c a r t e ,  i a  area o f  % k e  c c u i : t r y ,  f o r  c e r t & _ i n  + . . . . . . . . . .  _~ . f '~ : '  '" . . . .  ~0:-,'--~ = .... De._.. i t  :.:.'-'s v e r s g  

d - - i l . < , u . ] t  % 0  { L C _ T d . i 2 ' : $ % O r  

~":n ........ ,'..~ere other situ<tious si~&lar and frcmkly in some cases ;.':e 

, . . ± : ~ c u ~ t , ,  J.n t . n e  cigar industry. ~ . , ~  : " m e t .  a . <  ~ m ? . . : ~ s s e ,  I r ' e c : , L i  :,re < 4  f f ; ~ e a t ;  ~.~ ,,-,.--. , n . . .  • • 
a l l . .  • ° ' ' " " ± t . e  c : . . g a r  m a n u £ ' z c t u r e r s  ~.,~,-~:..,_,...~,~-+,:~..~,: t k e ; ,  h:~d. s o  t . ' : - o l o ,  ~ .  ,, so,me £ i r l s  ~ : - d e r  i f  i n  

• b E e  : , : e r k  c 5  - ~ '  -" " " . . . . . .  ' " ' : <  ' " ..... x a n , ~  c;.  --,~ ~'~ 1 : : e .~  :a~_.,..,#~ ~ a / d  t h o y  l u s t  h a d  t:.:, d c . ~ i t ;  d n u e r  
- . ~ 2  ~ ~ "  . ,  

u n , .  A , : :b ,  i b  w a s  a x . l  r i g k t  t o  l e t ,  . !_ . ; i r i s  u . - u l e r  1 4  wc:r": 2 £  t h e  c i g a r  z n c u : s t . r v  b u t  

' ±_t ,, ke +.r . - 'y  c o u l d  n o t  ...... ~!- £OX' 2:01"c ' k ~  hO q o L i r s .  "% . . . . . . . .  ~,..-a,. . tnc,_ a -';. its ",,hD.% " ~ + " , " :,,-4 a...+, i O~ 

r, i a c e d  ,':o..-,r~ t h e n - ,  7/e  s ? L i d  tr- ,  t h e  c i g £ r  ms.i:u£::'.c . . . . . .  ~ - '  " "  . . ;  . . . ~,u..,. u .  , ~  L , £ j , ,  C ; l :~  ~t o-.r~i r~L:. :  ~ _ } ' d 6 r  

3~} w o r k  n I0 ~ [] O Z" e t h a n  * '~  e % L I l i ,  t v ,  1:':(~-- ..... l : ; e  ,4.u h . - . u r s ? ,  . . . .  Th.-:,~.w. s a i d . ,  t L $ ' q ;  "e,:C C ; A I i I L  d O  ~ " " +  

c , ~ u : . e  : : e  h a v e  t h e . <  w o r k i r ~ L <  s i d e  b g  s i d e  v . : i t 4  t h e  c . l d e r  o n e . s ,  o..< t h e  s:::..:,!" 

mz ~:~.:..~'-" ° ' .% ,:.:r:::l _._~ r ".vs. . s h o u l d  p u l L .  h e r  o f f  a t  S h e  e n d  o f  ~%.,. h < - u r s  t ' : o - v , , i ;  ~'..,_,.,:: 

, ~ . a c h i n e  w c U ] . ' 4  b e  f o r c e d  t o  b.c  i d l e .  ~ 

A ] . l  w e  c o u l d  d o  t h e r e  w u s  s i r . : : : £  .... n o t  t.,", l e t  c c m . t r : , c t s  : , : i t } ,  t , i .e:-e,  c ' . , : r :L t  

. . . .  ' "  * . . . . . .  .~ r e - "  ¢'.q ' .<,q,') : "' . . . . .  t h e  i b q .  " . . . .  " "  " - A c t  . '  . . . . . . . . . . .  ~ t h . L t  ,/,.~N,..,'.,:%C, oL~s m r ~  o v e r  3 e * , , ) . -  . . . . .  ) . . . .  . a , . , ; : ~  S l l -  i : o c ~ 2 - e  2, ~:,..,l<~..,-~ 

~.,~.. .~ d C b >  c v , : - r  <,,~.C'~ 0 u 0  .:.;.s =.'. . . . . .  ~.~,-,.. c o t  t o  the - t -cb . .,"e ..._', ~ ""= '-=.;. _ ..~'~,.p~. c . ' u r  
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T:c try by these first couple of lines to r:mko this section self- 
operative as other,,:isc it is too complicated to .~D.Anister and to hav~ 
separate for:.~s zcr contracts ov~r and under ~i0,000. The Secret-~ry of 
Labor ~,'.~s authorized to exempt various items fro::, the ".hlsh-Healey Act. 

~,ct says she ~my exempt, or he may exempt--we call it For instance, the " 
s, ne because during, most of the "~',;ar it ".:.~as [hdame Perkins--perishable z'~.,,s-~. 
The question cm~.-e up about ice: Is ice perishable or not? ~'~ell the 
Departuent of Labor ruled, strangely enough, that ice was not a perishable 
item. It ;,.m~s, therefor% subject to the provisions of the Act. 

But wc ho.d to try to provide it. this contract a sLmplc little clause 
so that the ordinary drafting clerk could apply it and not be forc,~d to 
ar~zlyzs each particular article and deterr, Ane if it v:o.s under the Act. or not. 
~::e finally hit upon the self-oocrativc provision that if the manufn.cturcr 
is furnishing supplies, and so forth; in an.amount ':~hich ~y exceed 
~I0,000 then there are incoroorat~d these various provisions ofthe Act. 
Also, in the final lines it says, "sub:.ect to all applicable regulc.tions, 
exceptions, variations", and so forth, and this cov.~rs the case where 
the Depn, rtment of Labor has s:.d.~ a snecial exception or speci~:.l variation 
for a z~.rticular product or oarticular contractor. 

This next clause, Overti~.c Compensation of Laborers and [~chanics. 
is caused by an old law of .1912 :,.~hich r~quir~s goverm~~cnt contractors to 
agree that they ~~ill not ecLoloy tqeir laborers o : r  work':on more than hO 

• ~ . . . . . .  ] r  • - - -  
h o u r s  in ~my one ,,~.,_ or eizht hours in any on~ ,~u# unless they p~y t~:,e- 
and-a-halg for overtimu. ~.To:,'. ~ that same orovision is .also contained in 
the "'alsh.-Weal~ ~ .  . . .~ Act and the rulin~,~.. ~,,.~s. ..... ::~de early that if the contract 
were sub~cct to the provisions of the "Yalsh-Heal.~y Act, the ovortim,~ ia~:.,. 
the eight-hour la~:~, did not need to bc included. If the contr~.ct is under 
:~i0,000, or if the contract is for servic:.s (the '~ .... ..isn-~,ea-c 3 Act does not 
cover contracts for service.s), th~n the ~ight-hour.. law a'..0~.~z~s~" , 

So you have those two clauses, if the ssctLon ":hich is entitled 
'r~.ish-Hcaley act" is inap-~licablt~ then this other clause applios. Cf 
course, it could have been don~ in the way you ,:~ould ordinarily do as a 
priw-'.t~ inctividu~.l, and thc.t would b.c, in drav~inz up z contract for a 
very large deal of so~.~ kind, you v~ou]_d sit do'.m and right then and there 
deter~L-~in~ ~,:hich la':~ apF;lJ..Jd and ~vritc t h  t particui~.r cL:mse into the 
contract. But you could not do that in the hurly-burly of "~,.,artimc 
contr:cting and ::,~ h.d to hay.. some ready-m~.d~ clo.us~s that ~'~ouid bc self- 
operative in 99 .:'.nd ~h/lOO percent of the cases. 

There arc .slso three other labor, sec~. ~'ons wlnich ~,~n-~ly in som~ contracts, 
and they are worth mentioning, I think. One is the D;:~vis-~Lcon Act. The 
D::.vis-Ezcon Act is a statute ~:Jhich provides th~'~t in o~cry contr=ct over 
~2,000, for the construction, alter~'.tion or repair of public buildings or" 
public v.~or]<~., there must be included in the :1.dv.~rtisc::L~nt of specific,.tions 
:.~ st~.tcment or ~ list of the ,?r.~v~iiinj ~d.~=i~:u..':= ,.,:a:~cs in th~ locality--the 
st~.tJ, the to~:m, or the city--whsro th.~ ~:.:or]-. :s bein:~ done, ?.nd the contr~ctor 
rr:ast ~grce in the contract to pay tho.s~ pr~vailin~ v~a!~s. ~,~ .t you h'~v~ to 
do in n case like th:'.t, i¢ ......... - _ ~ .ou h . ~ . v c  :.,. c o n t r  c t ,  o.,..>., f o r  ~,u.~±~c~'~'~ -~',. 'orks o f  : . n :  

kind, is got in touch with a r:.or~s~nt:.tiv:, of tb.~ O~o::rtm:_nt of Lbor and 
h.vc bJu.~: give you :~ list of v.:hat is the prevailing v..'.~Sc. 
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The pr~v.:.i!~ ng .v:.%g~ is detcr,'/.ned to be th~ gener:ul v~=g~--not the m_inir.:~um 
v~dgc--thc ,orcwiling va'.g~ in that -~-÷",~ .... mcu_..m] ~ ~.r~.,' ,-- .nero _~ ~ then listed 
right dovm in this: schedule every particul~.'r d lass of v:oricw:.n or n-:cchanic 
the, t is going tc be. used on thc.t opcration~ with the prcv~.iling '~'~,,~-o as 

-~ ' "" ~ b ..~..~.~ Pad tl-e con~r..cto_ ~ ~ ~:i..s contract d e t c r ~ - i n c d  b y  th , :  D~oar~c:~n,,  o f  " ~: . . . . . .  ~ " " 
n,~st o.grcc~, to p ~ , .  ,_: those ~. ' : : . .ges.  : 

Ther~ were two difficulties in comqectioa =.~'ith th.0.t sty.tutc: First~ 
d~ter~Knin2; what is a public work. It is quit~ a difficult thing to :work 
out, but ordin::rily it .,nc:.ns any in,pYov.~ment to r.~al ~stat¢. It includes 
painting~ decor:_ting and so forth. That is construed to be :- public v:ork. 

Then the second difficulty is findin~_~ Out' what the prevailing ~,,::t.g~ 

is and putting it in th~ contr.ct. C'f course, ordinarily contr'.ctors 
have to pay it nntn~av on ..ccount of their Union cent .... z ~ s ,  but this Davis- 
B" A ~+ rccuircs that it b c  included in the contr:..ct : ' n d  the contractor : , . C O n  ~ 

~:~st agree with the Govcr~,=:,ent to ~%r th<t, 

The second statute which also applies .only to public v;orks, is the 
C0peland antz-~,,~cko.~_ck~ " " '  ' Act. This prohibits t?,e takin~ oz~ a n y  ~ " ~  " 
kickback from the wages of s.ny person who is employed in the constr~.action 
of public v~ork.s. Th.. re~ a-:aim, it is only required in those building or 
public v~or'~s con,~r.cts. You ~~usl. put in such ~ contr:~ct a provision which 
i~tposcs upoa the contractor a penalty if he- accepts or asks for s,ny. ~'ebat,. 
or' kickback fret:, any of his laborers or ,~or-(z.~n. 

T h e n ,  f ~ n . - ~ 2 ,  t h e r e  i s  t h e  ~ . i l l e r  A c t ,  ~ '  . . . . . .  s o - c , _ ~ i ~ d ,  v ;h i ch  i s  t b u  s t a t u t e  
v .h i ch  r e q u i r e s  t h a t  t h e r e  bc  ;: b o n d  i n  .0.il p u b l i c  w o r k s  c o n t r a c t s  ~.o indc , .~mi fy  
and  mo.ke c e r t a i n  t h . %  t h e  c o n t r a c t o r  : . , ' i l l  p:.'.y a l l  o f  h i s  I t . b o r e r s ,  a n d  so 
f o r t h ,  T h e  l ~ l t c r  A c t  i s  t h e  onll," s t - . . t u t c  t h r o u g h o u t  t h u  :,'~zr w h i c h  we.s 
retained with r~spcct to bonds. I.t sir.,ply requires, in these public works 
contr~cts, that the contractor sP.all give the aov.cr~la~nt ..'.'. surety bond which 
will make certain that he will pay all his various ~.,,'or'..~:~n and r.tat~rial men 
o n  the j o b .  

' Section ih is Rene.~.otiation v;hich; of course, ,~xpirsd 31 D~cember 1945. 
The Act, by its very .... ~,~r._:o, does not ap 'ly to any contract me.de ~fter 31 
December, but all durin:-~ the war we h:o.d to put that el=use in the contract 
e v e n  t. 'outTh~ : :s  .... ~ ~ '-  t,h~ c o n t r a c t o r  was  s u b j e c t  t o  r e n e g o b i ? ~ t i o n  
i f  h i ' s  t o t a l  g r o s s  b u s i n , u s s  was  o v e r  ( , § 0 0 , 0 0 0 ,  The c l a u s e  w.:.s r~qui r~>d o n l y  
in contracts of over ~:I0~., ~ so .~o~.~ tPc self-opcr.:tivc provision ,~0, you ~'.'ill ~ ~-~e 
zt th~ beginning. 

You v&ll notice in these next two suctions (Section 15 cad 16) :.~:c. h.?ve 
Termin:-tion for Default ~..nd Ter.v.~nation at the Option of the Covcrr~aent. 

~;~, r undcrst-:nd~ w.:s ~ov~red by C:~ntajn Roth. Ter:~n:'.tion for ~ ..... ult, . . . . . .  

Tk.~ ~erEination c.t the ontion of the Oovcrrm~ent~ :~iso c:~lled the 
tcr:d.a::tion for Convortience ciaus~, I have hcrc ~,.;hich ! v;.ill oass -'round. 
It is very, very lon~ and you y.,~y cover thai. dr" so~-o other p::~rts of your 
course here. It is the Unifcr:: Tcr~.~~--.ticn Article :~..'ich was pr~scrib~d 

. . . . . . . . . .  : ...... "~' w h i c h  a s  v r e s u l t  o f  t - ,~  B .mucn- , - : ancoc :c  R.~:~crL o f  ~ c - r i y  l>t~4~ . . . .  l a l d  dov;n 
the general roco.':z~endations for th~ Contract Settlement Act which wrs finally 
passed in Kay cf 1944. This is P. prescribed clause vJ..ich r:.,ust be Lncludcd 
in every contract over ~5~O00, 
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This clause provides the d~tails for se%tlin£ claims of a consractor 
~,:here the contract is terc£nated att option or the convenience of the Government 

not where there is any def~:',uit <n the part of the contractor but where ~e 
simpl,y want to call the deal off and i'~sue a tert~ination notice. Of course, 
t~-.e~e,~ _ have been thousands and ~:~,~,~o,~,,.~i,~ of terminations issued beth before 
the Jananese ~mrrender <end since, iL~; a m~tter of fact~ Termination could 
be the mtbject of ik whole course. !t ca~mot be covered in the course of an 
l~our's lecture. ~ut ! think a careful reading of this clause gives a good 
picture of the basic principles of settling term&nation c!aLc~s. 

The remaining provisions of the contract form are somewhat boiler-plate. 
I can r~n through them in fiv~ minutes' time 

Section 17, [,[ondiscrL.~inat-on in Z~ployment. That -;:as required b F the 
President's Executive Order leanly i:', the uar which was really the genesis of 
the F. E. P. C. It provides that there be included in every contract -~ 
orovision to the effect that the contractor =..,:ill not discrimAnate a~ainst 
any em,~!oyee or ap,,~ican~ for employment because of race, creed, color or 
nationai'ori,sin. Such a c!~,use r.~ast be placed in every contract; it cannot 
be elL~dnated and camqot he varied. 

Section 18, .C, fficials Not to Benefit, is an old clause that Con£ress 
provided for along about !870, Congress ao~arentzy~ ~ did .~o~ ~ ~- tru;~t itself• ~ and 
provided in the statute that every government contract must provide that no 
mer%,~r of Congress shall be ai~.:[tted to any share or part of any contract 
except a~ a stockholder in a co,,pan;; in which case he is entitled to share 

• ' . . . . .  ~ ."..nc ! u d e  h a t  i n  - as a stockholder Tie ~ast ~L~:,~',.'S' t clause every con%root, it 
:.'.'as cont~ined in the old Form 32. TPe section as w,a i:ave it here is ,just 
about tke same as the one in Form 32~ excerpt i think ~,'~e did nm:<e a couple 
of grar~xmtical improverm~s--or ;'.'hat v re thought were irq~rovements. There 
is also some slight chan,.-e in tLc ~,:erding. 

-~ ~ "  19, by -%.~=mn~. .  b o n ~ m n : e n t  F e e s ~  ] s . . . .  c ' , ; ~ , " "  . . ,  ~ ' - - i  . . . . . . . . . .  , an ]ixccutive 
Order' to the effectt th[~t ever,," contract must contain :shi,:; prevision• This 

: '" "" ' ~  , . , :~,~,~ c o n t r s : c t  m ~ ' - : - ~ . - ' s  a n d  v ;&s  . . , e o l s n u ~  t o  g e t  a f t e r  ~ ~  . . . . .  " " ., ~,z ~,~.~: ~ c o m ! : , m s s l c <  a s o n t s  v . ,ho  

v, o u ± @  a d v e r t i s e  t h e i r  i n f l u e n c e  s . n d  ~ . . . .  h ~ ~ ~ . . . . .  . o , n o . . , - ~ _ o . , ,  no ; . ,  they ' - r  , .=, '  their ~ : a v  a r o u n d  

, a s h i - " _ . z t o n ,  a n d  " , ' c o u l d  sc..g.% " i ~ l l  , z e t  you a c o n t r a c % ;  . - ~ u s t  . s i r e  m e  l O  n e r c e n t " .  

This clau, se -'as put ".n t o  !tit those fellows, it orcvides that the contractor 
":~arrants ?e has not ~.-aid, or as'reed to pay, such fee. if 'n~ h~s done sc:~ and 
viol&ted the clause, v-e are entitled to knock off the contract price the 
,-'-mount of the co:.-.,~ssion or fee. 

The last sentence of the clause s~,ys that the v,';<rranty does not apply 
to ~ny comr, ission paid by the cont.r:~.c%or to a bona fide established co::rmrcial 
or sell in S azenc Y custo~:tarilj maintsin(:d by the contr:~ctor for the purpose or 
s e n m r i n g  b u s i n e s s .  T h e y  h a v e  alv;ays f o u n d  a i o J p h c l e  i n  t h a t  e x c e o ~ i o n  t o  

let the contractor off. !.n practice i:: iorcved !,o be ust about im'-:ossible to 
retch this cont<n~ent fee pr~-Lctice by means cf this clause. 

T!-e ,.ca'..;, ;,:e ,~o-o ~ those fellows during the war ".'...:s by a special p~,rt ,,,.~,,~ the 
Oenesotiation Act. The rene.7ot'_<~tion of comsAssion c,_c,ents is specially covered. 
.nere.,s %~:e ordinary li,-..it for. renogotlat!on ms 8500,000 gross business of a 
contractor durin~ the year, we could renegotiatc comAission men or contractor's 

<' " ~" see asents if their gross ran over ~; . 
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There is ~.iso z special group for handling the. rencgotiation of those 
men. It is .~.ctually a unit o£ the },7,p.vy DEi~.rtnent , and fromthe beginning 
it h.~_s handled the renegoti,%tioq of nil coca.:~ission 0.gents, brokers mad so 
forth~ for the irr:~y~ _,~avy, i hritiae Conm',irssion, and all other gov~r.~<mnt 
agencies, it was roe_fly the offspring of ~:r. J',.cob Davis, who ".,,'ms Assistant 
General Counsel. He was first charged with th~ enforcontent ofthis ,Suction 
19, the contingent foe clause. !-..u f~und it did not ,;or] c, but ~.s ~ rcsuit of 
his invcstigo.tions he occur:rule.ted a ~;roat amount of data p_s to .the ..7.Enoy vahich 
:,'~as b.~ing .... ~,~dc by-these cor:~cdssion agents~_ brokers ~ n a  '~ ~ so on. As n result 
of kis investigations and rcsee.rches into the r.ntter the Rcncgctiation Act 
>,;as hmendod to handle those con. The Special Services ahd SalEs Rcn~gotiation 
unit wms then set ue under ~,[r. Davis and that unit has been handling those 
peop!c all through the v, mr. 

So, gentlemen, that is a very hasty and sketchy account of our contr,~ct 
ale.uses. As I said nt the outset it is really the same as the old Fern 32, 
although it is so::~waht changed. It r:,ight bc son~thing like the case of the 
young nan, the scion of a very famous father ".,vhE had gor, e on to his ctern'_:l 
rc~,.'ard. The young nnn had no picture of the old gontiecnn and hc w~.ntcd to 
he.re :'. portrait p?,intcd. He asked a painter if he ".'gould paint n. portrp.it 
of his father. The pa~tcr told the ~<oung rc.n he never know the father. 
The son said, "That's all right. Go ahead and paint hi..'- any w':,y." The 
painter p.sked, 'Well, h.?.vE you got a picture of some sort thp, t i could 
perh~:ps cop2"?" "No; no i haven't any picture. You see he never had his 
oicture taken. " The painter then asked the bc:y if he could d¢scribe him, 
but he could not describe him because hc wp.s very di.fficult to d~scribe. 
The artist pocketed the fee, shmazged his shoulders; and went to work paint- 
ing the picturE. ]Tncn he hr.d finished it, the son c~_mc to thv studio pad 
looping at it said "UclI, v,o].l, wall., That's f,nther all right, but hv 
certainly h.zs changed." 

Th%t, gentlemen, is tho >,:,y it is ~'.<th these contract provisions. It 
is the same contrect e, nd the se.m~ provisions, but thoy c~rtainly h&vc changed. 

The nk you. 

.ir. Neo.lo, I e.~-~ suru that the ;:.Embers c f this College join in wishing 
mE to express to you their ~:ppr~ciation for this most excellcnt lectur,~. It 
wo.s quite c l u c r  ..... ~ _n,_: cogent.. I trust th?.t all the lo, ymen absorbed all ~,h~ 
terms because i thought th~ cast w's stated in quit~ ordinary layman's ip, ngu-~g 
T h a t  ms r ..... n~ a s  ?. c o - t . o l i r . e n t .  

Tb~.nk you~ i Tr. Nc,o.le. 
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