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CAPTAIN STOVER

Gentlemen, contlnuing our lectares and material bn: purchase policles v
we are now getting 1nto & more, ‘technicali field of procurement. The subject
today is’ Cost-Plus-Fixed—Fee Contracts.  Tomorrow we will have the Navy .-
counterpart ‘of oux’ speaker (Major Bell), Captain Andrews., We heard him
oncg before.»' : SR -

So' uoday we will! open the subJect by hearlng from MaJor George M. Bell
who, as I would put it, is a lawyer in uniform. -He is & graduate of
George Vashington Univereity Law School, Class of 1940; member ‘of the
District of Columb;a Bar, and alss “in Utahi. Major “s1l served as attorney
in the’ office of the Chief of Qrdnance. " He -entered military service . .
.in 1942, At the present time he is Executive Officar to the Procuremsnt
Judge AdVOcate.

Every‘time I‘introducé'éhyone wﬁo'is*a‘practicing“lawyer,'ddmitted g
to the Bar, I remind myself that at one time I was admitted to the Bar in. -
the State of Indiana. My parents--at least my grandfather-»have ‘been o
barristers. for generations in Indiana. I was not what you would call
legally trained I Just had a emattering of it. ‘ v' : ; .VM T

For sentimental reasong I was hauled: back ong &ummer to Indiana, ;
appeared before the Supreme Court, and was admitted to the practice of law.
Now ‘in Tndlena ‘the constitiwtion saye daloon-keepers and- lawyers.-must. be
of good moral. character. I skidded In under ‘that comstitutiohal amendment,ﬁ
vith a pat on’ the back by the Ina ilana Ber Association. They re‘used to exw
amine me. So T always teks great pride in introducing anybody who: is R

actually allowed g go back to’ his home: state and appear, in a legal Way, A
before a court. o

Major Eell. _f't. ; '; i;m,:l A o
MAJOR f~w»v  R Ji SRR ._c,)**~

In tnso”y, the cost-plus—a-fixed- ee type qf ‘contract contemplates
that the contractor will be reimbursed for all of his costs. . In actual.
practice, G have found that there are rumerous exceptions to this rule.i

The Comptroller General, a;ter 1ooking over our cost-plus—a~f;xed-fee
contracts, deoided for'example, that attorney g feés would not be reimburSed.
He hgs rendered about 20 'decisions on attorney feés’ and “the last 11 of
then,” wers against ‘the &einMUrsement o? attoiney's fees. -

Fuvtnermore, tbe Ccmntroller General even goes’ 50 far as to’ éay that if

. the attorney 1s put on ‘the’ payroll of ‘a ‘cost-plus-a-fixed-fee contractor, and
i8 called an attornsy, he will not reimburse his salary. "A ‘coptractor .can .

-hire an attormey under the coet-plue«a—fixed~fee contract if he is called
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an aseistant menager, clerical assistant, or, else_givqn some other kind of
title. Then the salary will be feimburseable. AR T

We had a case out in Coloradc where an alttorney was hired, Ho was
not a member of the Bar and had never practiced, Ths particular CPFF
contractor had had a very sorry deal. He thought trs constructicn
would cost about 10 million dollars, but instead it turned out 1t cost
20 millicn dollars. His fee remained exactly the same. So he- ~thought
he -would get gven with the Government. He kept the attorney on the B
payroll to dig up small claims for 51,00, $2.00, $10. 004 ‘etc,-.* THe attarney
sat out there for several months. He was not listed as an attorney on the
payroll of the company, and the Govsrmment freimbursed the payroll including
his salary while he was digging out these small claims. Every time he got
& few .claims together the Government auditors would have to go out there and
look over the -claims to see if. they vexre proper. There seemed to bs no
way to, get h;m out. of there,;, R R R e i
Finally the. Governmeni told the oontractor, "We are not going to«
reimburse tﬂis salary any longer.: You can keep him as long:as you want,
but Wwe are not going to reimburss his salary." They stopped his salary
but he st111 stagyed out there. The appeal came to the War Dspartment from the
auditorsy . "Is there anything we. can do-to stop those tri“ling'clalms?"
Well tna CPFF conmract 8ays we 1ntend tc reimburse for all cos»s.- _Tha™ %
costs cortinued to cone. . in. » : . Y S
Ihe Comntroller General states that ;eeﬂ for outside fn rms. of acccﬂnt—
ants, like attorney's fees, will not be reimbursed, and that charitable
contributlpns, meubership in chamberp of commerce,: Red Cross and namerous
other donatlonw, will .not. be reimbursed. St o .“”H g R

, The formula we have used to determine what costs will.be reimbursed o
has, in geperal, been T D. SOOO But there have.been numerous. variances’ of
this T.D. 5000. . Ordnapce, in.particular, had a tallor-made Jjob for their
Government—owned contractor-operated plants run under cost-p;us-a-fixed- :
feé contract. So I helieve we can say definitely tien that,.although: e
ve intend to reimburse for all costs, in fact ws have nUmOTOUS exceptions.

Let us lock at the fee to see whether the fee 18 a fixed fee. If there
is any additional work, the fee should be adjusted., Or if we charnge ‘the
work and it costs more to perform the different work, we adjust the fee.
Even where the work remeins the same, if there.was a larger amount -of.
subcontracﬁ ng than wvas orlglra¢ﬁv contemplated~rsay ‘the cost-plus-a=-. X
fwxed foe suhcontractor was to act merely as g consultant and. it turnd? .
out "that his subcontractor will not rerform and he has to perform all of
the work, then The Comptrollex General has allowed an.zdJjustment. upward
in tbe fee, But if the work .costs, more-~-the same -work but itnjustdosta”

‘more than orlganally contemplated-there is no .ad justment of. the fee. I'
think our Colorado coqtractor is a good gxample. . The actual costs were . '
doubled, but the scope or charaoue“ of the work had not been 1ncreasad

The Comntro‘ler Gen@ral also took another nosition If a oon racto“

1ntended to do a certain amount Of Subcontracting and then:increased the
amount. of subconzvauxing, the fae should be reduced,. That is,: if he . inténded

- 2 -



to subcontract 100 thousand dollars worth of the work and:then subsequently

he increased. that to 200 thousand dollars, he should reduee:-the-fes because

the subcontractor vas getting the foe.  We had to put a .speeial article into
the contract to. pravcnt any trouble. there. That decision.iof The Comptroller
Genecral had a very deterring effect on the amount of subcontractlnb

Then Tbevﬁompﬁroller General got another-idea: He would-add up all
the Tees of all the subcontractors and if they exceeded the statutory
limitation.of 7 percent there would be ez chopping off of the execessive
fees. . Finally thls idea was dropped entirely. You can sec that the
prop051tion,0f a fed being "flxod" ig not ont;rely accuratc.w

I uhlnk at the outset, we should ‘mako a sharp dlstlnction betwoen
a cosb-plus-a-fixed-fee contract, which:dnvolved the operation . of a
Govornment-ovned plant, and a cost-plus contract, which involves work in -
2 .contractor’ g plant. Most of the criticiem, I think, has been levied at
the *atber - ¥here the contractor-owned plant is Jnvolved a lot of trouble
ariscs out of tho mixed operation. Where you have, for instance, a fixed-
price. contract and a cost-plus contract going on in the same contractor-
owned plant.ithe operations are going to be mixed and property accounting
troubles. w1ll result If it is a Govermment-owned plant, we Have title
to cverJthlng in.the place. Ve own the building; wc own the equipment;
we own all the moterials, the work in process, and the finished product.
The bropsrty accountlné problem is very s1mple

Enero the COntractor ovns h¢s plant and has a Llied-pTlCC contract 1
and a CPFF contract in the same plent, there is. going %0 be trouble as
far as property. accountability is concerned. There wag one casc where the
contractor's employees would take parts from the cost-plus-a-fixed-feec cone
tract, (that were paid for by the Govermment), and put them in the fixed-
orice contract, . You caniimagine what happened to his: profits. - There was
absolutely no fraud intended.. They simply deted o get the Jjob aone
Our gove rnment audltors wmre prosented Vlth hard oblam co :

Howovor, if the plan ¢s owned by th@ Gowernmcrt, the cost-nlus-a-“~
fixed-foo coniractor is morely a mengger. It corta*nly simpll;les_prop-u
erty accountaolllty as vwell as other matters. . . R TP A

_ Ong of. our sarly theories was. that the. cost-plus-a-Lixed-fee contrac-
“tor woula be an lndopenuent contractor; that is, we: would treat him-about
the same as we would treat &8 Tixed - price contractor... We-would give him-
a job to do, pay hlm 80 much for doing the job, and he;d Yim responsible .
for gettlng the job. Lone. Bu+ I would. llke to point out .a few. thlngs To
ghow you now thls theory. has larcd in actual prac 10@..; :

Lanﬂ-”rapt irelght rates b@camn a, pr@blem at onee. ..~ Iff the cost-plus- -

-flxed—fee ‘contractor. Vas going to. snip very . much. it xouid be. fine if he
could get the nreferentﬂal Govermuent. rates Instead of regnlar freight
ratcs. The government rate is about 4O percent of .fhe regular rate. -So
the lawyers got busy and worked out a procedure wheredy the cost-plus-a-
Tixed~fee contractor holds title during processing end the Govermment tekes

title at the sh;pplng no;nt e wexne enabled thereby “to .get: the land-grant
freight ratc. But the CPEF contractor hes invaded the. field of the Gov-
ernmment and is no longer an independent contractor hecausc he is getting
one of the Govermment's prerogatives, namely, lower freight rates.
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At about the same time we found some of the States were trying to
place sales taxés w.ad use taxes on the purchasss of cost-plus-a-fixed-fee
‘contragtors, adding tWwo or three percent to.the sale. You can easily '
see that the costs would go up tremendously. So the Govermment maintained
that although the contract said that he was an independent contractor, in
effect he was buylng for the Govermment and should recelve the same goverh-
mental immunity es if the purchase were made by the Government. h

The case went to the Supreme Court of the United States and 1t ruled
that the State could levy the sale or use taxes. The Army and Navy decided
that they would not let it stand right there; that they would gzo out to the
States and sse whether the States wamnted to exert all their rights under
.the Constitution. A team was organized which went to the different State
Tax Commissions, and talked to them about the problem. Some of the Tax
Commissions, from a patriotic viewpoint, and some of the Tax Commissions
on the basis of the interpretations of their own State laws, szid, "We will
not levy use or sale taXes on the, cost-plus contractor's operations.”

That was rather widespread. - ‘

There was an urusual amount of success in that venture. Quite a
bit of effort was expended. We had tax oxverts and men who did nothing
but work on these problems for them. But we had to relax our theory of
"the independent contractor.” : '

The third thing in which the Govermment intervensd was in suits against
CPFF contractors. If the defendant was an indepenc.nt contractor, iike our
fixed-price contractor, then he should handle his cwn suits. We felt if
he lost the suit it would be our expense, so we watched such suits closely.
Finally we just took over the suits, ' :

I might mention one exception there. Under the Fair lLabor Standards
Acty, if ‘an employee sued the CPFF contractor to get wages due, we might
porhaps find ourselves. in this positlon:. The Department of Labor saying
the employee was right and The Attorney General, defending the CPFF
contractor, saying that the employse was wrong., So, .in that limited
field (maybe one other) The Attorney (eneral stepped out of the picture

and alloved the CFFF contractor to defend his own sults.

Labor relations: We at once. adopted & policy that the CPFF contractor,
as a part of his fed, should handle his own labor-relations problems. But
that did not work out so'wdll in actual practice. We found ourselves
bargaining with the CIO and the AFL at once. We entered into a working
agreement with both the CIO and AFL to the effect that they would not
core in until a mejority of the employees had gotten into the plant. We
had one case where the Railway Codnductors Union, as T recall, wanted to
come in and organize the piant and becomed. the exglusive bargaining agent'

‘ for ‘the plant, when we were Just constructing the plant. Thers wers, finally,
3,000 or 4,000 employees hired. . Wobldn't -1t be odd.if they all bolonged .
to this.Conductors Ution. Ciadblpmoee e C e |

Then we -alsc had to have the right %o fire employses. We c¢ould not |
put up with any provisions which-would }imit or hamper production, so we
entered into this agrecmont with the CIO & AF of I, covering the_problem.

It worked out very well. " : -
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%,cantractor 1ndepenﬂent ety .,;'N«= .

Mof 1nsurance that we ware: paying too much for coverage. So we hired’

' Then'we Btationsd:labor-relations officers in the-large CPFF planta.
They: wers: aup@osed to help th6~contrabtiné .of ficer a2t the plant in handling
his labor problems.;: If the! CFFF ‘contrattor is an-*ndapendeﬁt contractor,
the Government shouldn't have a labor-relatlons of?icer in his plant’ taking
over 1abor pro'hlems. But wo diﬂ. _

L=The War Laber Boafd at mne tlme handed downwa decieion g favor'cf
an employee seeking & higher Wage, =~ Our contracting o“ficer at the- plant
locked at it and: said,'"Thab is absolutely Lnreasonable. - I refusé-to '
avthorize reimbursement.”. -He.then. took a*further Idok at thé order’ and

 said, "I:don't thinkithis ‘ls alégal ordsr from thé’ War: Lebor Board: “So

on that. ground I am mot goling to relmburse." - The CPFF contractor said, "I'1l
pay the:highsr wagee; but. I'insist on boing reimbursed.” OF course the
employes wanted higher wages so the Government vas really in-the ‘midd 14" of

a labor problem. I think that illustrates my point. The CPFF operation

was -not an: independent operation, the GOVernment was rlght 1n there all,¢
the - t;ma, 1n.tha middlv. ﬁa.,, : o

Insurance is another example.i We fcund if we pa*d the stanﬂard ratgs
insurance experts to come in and-deviss insurance procedures to cut down -
insurance costs and provide thae COVSrags that the Government should get

oA order fo’ protect itself.

I have mentlonad costs brxefly before. T will mention The Comptroller

,Geﬁeral again. He .said that the statutory limitations on coste--I believe

for example there used to be a limit of .$750 for an automobile. If a'CPFF
contractor bought an automobile in exeess of $750, we could riot v imburse

him., Likewise if he bought a typewritar and palﬂ more than $75 OO we would
not: rexmburse him. S ‘. 1»4 o

RETTAP

Alsa The Comptroller General aaid that Tweasuiy Procurem@nt Scheduies "

were mnda.‘bor;y. If #he CPFF contrzctor could not buy et as good or" 'be't‘ber
»prices. than the TP Schiedules, thse: contricting officer should then.make a’

direct Government procurement. -It got to the point that at one time' “the
Inspector General strongly suggested that the Governmesnt take over the

- procurement activities off the CPFF contractor. “The CFFF contractor had

been reduced to. the point whers he was subject to all the rules And all the
procsdures of Goverrment -procurement, ahd he thought it'Was about tlme for

thﬁ Gevernment o take over: their purcha91ng.- R

But that auggastlon vas eventually thrown out and ‘we ‘started to get

,same liberalization. We:got the Treasury to rulé: that the TPS did not apply.
. The statutory .limitations ‘were raised-high' enough 86" {rgt the" GPFF COntractor

could hpy-aicar and ‘8till not: axceed thsm. 'We tried td make the CPFF

ri'

Now e had Standard Cost Interpretatlons. X halleve'you have read
about then. .. They wewre deslgned to:guide the detarmlnation by ‘the contract-

.ing, Offlcef, more or. less, ad to what Gostd would be allowed These standard

. cost interpratations. weve cleared with the: Géneral AcGounting Offlce,

informally. When it  came. tims'Tor e ‘decidion to be raached The Comptroiier
General did not like some of the standard cost interpretatlons.””So, he simply
ignored them. The contractor was. -actually .purchasing at hie own ¥isi,~in the
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‘,hope he would ultimately get reimbursed ‘Tor~ it. -,So we say the CPFF
.vcontractor is an independent contractor except for his. transportatlon
costs, his taxation,  his law suibe, his 1nsarance and 1abor rulatlons
and the audite by tne GAO. - - . '
Really it boils down to a tr:partlte arrangemns qt anmong. labor, ranage -
ment, and the Govermment, It would seem to me that -if we are going to
have CPFF contracts in the future, vhy we should IuCOgniZG that the
Government has a very substantial obligation. As soon as. it places the
CPFF contract, Government must get skilled men to‘coms in and help the
Government dischaige that obligation. You do not get the job done by
simply placing the contract. . We should have a goodbudinessman out in the
plant acting as a contrac*ing officer or the contractlng of ficer's rep-
resentaiives-. The Government has a tremendous fespons¢bility..

The contract: 1tself does not pfovxde for any 1ncent1ve for the con~
tractor to roduce his costs. In other worda, it-is immaterial whether -
he doubles his costa or halves his costs, he gets the same fee., So the only
wey to poasibly hold down costs is by Govermment supervision and control.
‘In the case of Ordnance, they had. Ordnznce Industry CommLttees, cost
comparlsons, competltiur between the Dlants @tc.

The War D@partment at one time t ied to dev&se a new art 1cle vhich would
give ‘sore inducement to the CPFF.contractor to reduce his costs, to hold
. down bis costs,. : But it was never adopled; it was never used. It vas
.Blaced in ‘the Procurement Regulations, but-it was- ‘never useds Eventually,
~we . had to develop administrat;ve procaqures to hold down the costs 1n ‘the
CPFF operations. .

¢
o -

A1

Another type of contract, clogely allied to the CPFF 16" the Labor =~
Hour contract. I will discuss it briefly. . Under the Labor Hour contraut—— ,
sometimes. called Time. and Materials® contract—-the contractor gote & 1um@&sum
payment, say $3.50, for each hour of'direct labor worked. That $3.50
is suppeosed to cover the cost of the direct labor, indwrect 1abor, overhead
and profit. Any mateILaJs uged are - Bl 1]ad at th@lﬂ ccst. NP

This Labor Hour contract or Tlme andé Mate 1als Por oﬂ contract,
_was used quite extensively for ship répair GontTanS, fbr tool making,
" gauge. repairing, engineering services:!’ The Comptroller General at’ flrst
fought it and felt that it was a- cost>plus-a-percentage- -of -cost ﬂontruct,
but later he held 1t was legal. It was widely used in industry; they liked
to, use it,.. Furthermore, it was & very: proflta076 ‘type of contract but,
in my oplnlon, was subject to a lot moré abuses than the cost»plus -a~fixed-
_fee contract.ﬁ Although it did not aoecdunt” for neaVIy fhe same dollar volume
as your CPFF, contrapt, I am sure. you will find fore abusés took pliace
under Labor Hour contracts than under CPFF contracts, Howevexr it has not bex
subjeﬁt to anywhere near the amount of crit cism.that the CPFF contraot has.

“You will find, unaer the Labor Hour contract that thé contractor will
include the hours his stenographer workd, or the Janitor, or the foreman, or
his own time. Ve found some cases where sSome people worked 27 or .28 hours a
day, charélng it up at ¢3 50 an hour too. (PergonallJ, I thlnk it 1s a poor
form of contract .. A

-~ - - e '. ‘
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The War Department had a policy that the Labor. Hour contract would
only e used where +here vas no.cther alternatlve. That meant if the.
“gontractor asked for ‘it and insisted upon it, it was hieed.. It would -
take, I ‘think, express legislation to rule out hat form of contract
ébecause 1ndustry uses it 8o wxdely A Ry ; e

. I‘ ‘you are very’ careful in the sexectlon of your contractor, and
’;lf you are very: careful in drawzng up vour contract,. specifying exactly
whet! hours will beé" counted in on that @, 50 an hour, and if you super-,
vise ‘the work ‘closely 'you may get good results. But the experience L
has shown it a rather dengerous form of contract. I think we could very
well use the CPFF contract in lieu of the Labor Hour contract with some

.advantage to the Government o

Let us get back now to the CPWF contract and Look at 1ts hlstory
dn World VWar' I. It was used, but only to.a limiteu. extent The. cost-
plus-a-percentage~-of <cost contract was the one thai w&s used most

. widely, ~ It.caused so much trouble and was subject to 80 much criticism
cthat -two pieces of legislation were enacted in Wordd Wer I to. stop.it,
Nothing wae done t¢ prohibit the CPFF contract and so it was used. n
peacetime we 4id not have either form,  Then, in 1939, we: found we
needed a flexible cogt contract 80 ‘we brougiht cut the CPFF contraot
Its Ti¥st authorization was fcr use 1ln connection with overseas con—

- wstructlon. Congress sald you will pay the cost-plus-a-Tixed-fee but

the fixed fée shall not be 4in ex :cess’ of 10 percent. Then in Publlc .

Law. 703 Congress gave us ‘general authority to use the cost-plus-a -fixed~-
_fee, although Congress expressly prohlblted the cost-plus~a»percantage-

of-cost, contract., I believe that marks the start of the history of the
3 cos*»plus—a—flxed fee contract 1n WOrld Wer II.

The 1*rst genaral use oi it wes 1n connection with GOﬂStruGﬁlon.u;,-

+++ The Quartermaster Corps used- CPEF oon tracta Tor qonstruction. It was a

'>¢“very flexlbLe type of contract.‘ The cqntractors all seemed to like.it,
Ordnance aLso aaed it Tor thei¥ Government -owned contractor operated
ammunition plants, sm&ll arms ammunitwon and some artlllery plants.,

The Alr Corps used it for their airline and mod1¢ication center con~
tracts. and for- the supply contracts, ALl the Serv1ces used it for their
. design, developmsnt and ekperimental contracts. ‘Tt is interestlng Lo
note bhat iIn some” cases’ no ;ee wasg’ ch&rged in oonnection with these: ex~-

neflmantal contracts. ’

The War Department's -attitude at first was this it could be nsed

ifr it was necessary. In time that attitude toughered a little bit and
there vas open hostility to the form. Finally, alcng about tha Spring .
-0 1945, there vas an outright prohibition of the form, stopplwg the use
of the.CPFF form of contract except in a few stated instances. The .. -
- Government-owned contractor-cperated- plants within the Ordnance Department
were one of the exceptions.,  Also; thé- alrline and mpdlficamion center
contracts of the Air Corps; experimental work and first-run production
could use the CPFF form. The War Depa¢tment gsald we could use this- CPFF
form of contract Tor, those four: (h) categories, but in ‘all others we were
prohlbited from using ity 'When I say War Department I mean . the . Undsr
Secretary of War and the Commanding General, Headquarters, A.S.F.
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CWithe uhé?contractlng officer we’ had a dlfférent storyg He llked
tne form. of éontract and cortractors’ iiked 1t.  The ‘contrastors fel* tbat
whers. they dld- not have knowledga of " the Item, theJ shduld” have a flaxlble
type of contract.  They had too1little experienco, they diﬁ not knoww$ha*r
costs. Some of them had toc small a ecapital to risk on a fixed-price
contract. Those in the Alr Corps, particularly, were quite femiliar with
thelCPFP férm. So 1% was very difficult for the War" Department to’ stamp
out'its use. The cont ractors got used to it The " ¢ofitracting offlcers
gotiused to it, so it was contlnued evan though tha top4af&a policy was
agalnst ite ‘ . .
It vas not until” lOLB that they actaa¢1v stoppea the use of it But
then VJ Day came along so nc one bothered about the problem. We do not
know whether the War Deparitment would have been able to cut down the use
ot GPFF contracts or not. The AAF Lad the attltuae tnat the CPFF 001tvact
gave a8 good results asg your 1ixed—prlce oonxracts.' Th%y argued~—and )
argued very effective1y~mtha if a CPFF cortract Was pro perly ﬂagot1a+ed,
proparly administersd, ﬁhu results Wera Just as .good ag, if a fixed prlce
contracﬁ hdd been uSed ‘ o ‘ _ y :

In thie connection I think it 'ls intereﬂtlag to, loo& at a Speech‘ f
that was given by Congressman Engsl before Congress oi 21 June 19k,
I believe you will recall that Congressman "ngel was tke one who travelled
all over the Unit ted States in his own private automobile and was 80 loud
in his criticism of the War Department in ite contracting proceduves., I
belisve hei'also took a fow pot-shoté at the Dentagon Building ‘here. But,
any way, he went: ot in his own automobile, all over ‘the country, and
investigated, Th this case, thé GoVernment-OWnsa coptractor operatad plants
of the Ordnance Department, Hib epeeuh was glow1ng with praise of the
results accomplished. He said, "Why they have reduced their costs. They
are highly'éfficient. They have saved manpower.‘ 1.0y have saved materials.
They have saved édquipment.” They hé.vd ‘dofie & very d*fficult job and the.fee
has been éxtremely low. Most of these contractors were hired to carry
on the operation of these contractor-operated plants. They d1d it.at a
very: low~fee. -They were in *ha highGW-income tax bracketa, go if they got
one percéut’ or two perdent out of it, they were doing véry, véry well."

Now'this was his closing statement: "I have on numerous Jccaqions
pointed out ‘how money has been wasted. It g;ves me a great ‘deal of satis-
factlon te be @ble to point out this iananoe i which . +he taxpayers are
obtaining value received for every ddllar spent,™

That 1llustrates one attitude of Congress.

1 ’On -the other hand, I believe every time the War Department went up
on the ‘Eill for an appropriation other Members of Congress would take pot~
shots at us on the use of the CPFF contract. We were continually answering
questions as towhy ws were using it., I think several bills were introduced.
One of them got so far as, I believe, pass;ng one Houso of Congressa to
prohibit the use of the CPFF contx act.

- The Comptroller General also showed hils hostiiiuy to the form by .
taking his many exceptions and doing evarythlng he - could to mak@ ithard
to get the coste relmburSeﬁ. T e
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ovoBo, regardless.of sthis attitude .of Headquarteors; ASE, and regardless:of
theattividecof soms Meubers.:6f Congréss~+Congreossman Engel excepted«« "
the' CPFF ¢ontract was widely used, especially in Alr Corps; and accounted .
[for a: ;&rge volume, f”om tha dollar atanﬁpo*nt, o* the contradts placed.

‘ Along thh the tctwhuning attitu&e cf tha War Dﬂpartmsnt in eltminatlng
the CDPFF. form, we . skould' lock briefly at  their program to convert to a '
fixed-price basis. TFirst, conversion.was encouraged ‘and, isecond, it was
ordered. Finally, in the Spring of 1945, the Under Secretary of Var
ordered the different’Services to work.out a plan-for éonverting all of
their. CPFF contracts vo.a flxed~prlce‘basis, axcept the feur stated:
excapulons T:mentionedrearlier.: The different Services all drew up .
their plans of operstion, but they were- just getting started and: ﬁust S
gotting the ball rolling when VJ Day cam® along-and cut 1t off. . Up to .y:ow
that time there -had been’'a . .few conversions; but it wae a-hard Job. Thewi::
contractors were not: in favor of it. They liked their CPFF form of .=~ i
contract-and the contracting officersivers. not in favor of: it, ' I :seemed .
tebé. only Headqiuarters and ‘aome’ anmers of Congrbbs who ‘wers in fafor of ..
the. conversion Job. L ‘ !

Finally; one of vhe reasons why a damper was put on the convers-on of

these CPFF contracts to'fixed~price was the attitud> of the Gemsral =~
.« Aecounting Office. - The Comphroller General took tls position that unless .

.ve, could show definitely that-it was-to the dollar dvantage of the '
-Government to convert, he would refuse.to retngnize the conversion.. - In one
case he kept right on auditing costs after we had converted. - So you can
woll imagine what effect that had on contractors when they were asked to
convert, ~.We would tell themy "We ere 'going to convert." - They would say,
"That is all; right. - But, the General Accounting.0ffice will not call- *t
a conversior. .They will continue to :gorahead and. audlt the costs,"

That, brleflx is the devel opment and use of the CPFF comtract in’
wartime procurement. I think those Iin authority and those who have studi
the Torm and its wuse would say that in any wartime Procurement you are
going to have thisdorm of contract. I might say it is a very useful form
if it is properly controlled. You can point to . the Ordnance Department's
conitractor~-operated plants and the Alr Corps' attltude toward the form
as proofs The main thing, it seems, is to be very careful in the selection

T your contractor. You have also got to have strong administrative
cortrols from the War Department atandpoint.  You have.got to have a good
man in #s the contracting officer's vépresentative. You hiave got to watch
carefully to see that efficient operations are carried on."“~‘ R :

Now, in this comnection, 1t might be well if a comparative cost
study were conducted to see whether the CPFF contract was more wasteful than
the fixed-price. In wmaking this study it will be very difficult becauce
you are going to te comparing the CPFF contract with the fixed-price contract
that has these escalator clauses in it——SOmetwmes called nrice—adwustment
awtlcles.,' P

I think the fixed-price coﬁtraeta, with theas - pecial price-adjustment
articles, ig no longer d.fixed-price:contracts; It "8 subject to adlustment
and :some .of those articles.permit a wide varlety of adjustments, = o
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Ag scon as the fixed-price contract takes on these varying price-adjustment
articles, adjusting the fixed price, it actually approaches the CFPFF form,
~So it will be very difficult, if a study. is made; to eliminate th¢s
factor from the comparison.: I am afraid you will riot find many substantial
" dontracts placed by the War Department vhich were om & true fixed-price basis
.for use /in making your compariscn. Although I, persoumlly, would siuggest
it--and hope gome . time it is'done--I think it wou’d be very dlff¢cult
to get any conarate results out af 1t. N :

There dg one other Ltem.that I thlnk.merits cons*deration. The cost—
plus-a—pe*ceatage-of -cost contract . got a very bad mame In World War I. In
Worid War.IIl, legislation expressly pwoh*bited the use of the cosi-plus-.

a-percentage-of-cost contract. A 1ot of people who &hdnkd Know have
expreassed their opinion--that people fail to. make the proper distinction
between. the. .coat-plus-a-percentage-of -cost and CEFF contracts.  The
contractor 8till thinks it isa cost~plus-a—p@rcsntage-of—cost contract.
- The paychology. 15 very, very bad, I think it is unfortunate that we_& 
chose the. name, costiplius a flxed foe", If we had called this contract by
some other name; we might have received ‘better results. There would not .
have been such' a clamor for its use, . . : SRR '

Now you mlght, for example, call it-a flxed pxmce management contract.
Take the emphasis off the cost and emphasize the fact that it is a fixed fee.
Or perhaps you could say a lump—Sum reoimburgement contradt. -In other words, )
any name which wouli-take it as ‘ar avay. as p0351ble from your cost-plus-a-
percentage of-cosu contﬁact :

oI oelleve that snds my diacussiom. I understand that it is usuallv -
customary to have about.a five or ten minutes period.in which questions -
are asked.‘ If 1 can poaaibly ansver any questions, I will be glad to.‘

CAPTATN STOVER: o
Thank you; i Jor 15611. |
. Any quest;ons, gentlaman?
A STUDENT: "

I believa you mertioned that there was no 1ncant1ve to reduce costs .
in CPFF contracts due to the fact that the profit. is fixed, Now I ehould
think a. contractor in wartime would be interested In {1} reducing his
inventory, turnOVer and his labor turnover with materials and lgbor and.
services so scarce; and (2) s not there an incentive to increass. onéts nét
werth? If you inerease your costg you automatically roduco Jour net worth.

NMAJOR BElL: .

Well, I believe there 1s a lct in what you say. Firet of all, you .
should always select. your combractors with care. Cungressman Engel pointed
out how some of the fineet companies in America were chosen for those
Government-owned contractor-operated plants. He pointed that out as ons of
the reagons why that operatuon vas sq auccess*ul, -Some, of -them did wgnt to
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hold down their costs. In peacetime operations must be on an éfficient:
basis. It might be difficult to change from an dhefficient organization
over to an efficient eperation at the 5witch over to° peacetime procurement.
; Of oourse, it sh@uld also be ment¢oned that yeu have 311 types of

'cdntractors. h c'f‘ ff SR _ ‘ 3 ‘,f-' '

IR ERAY

A STUDENT:
Some are not good businessmen?
MAJCR BELL:

«Some are. not’good businesstier; So the “Covernment hag to etep in and
help them run the plant and EER that tbey do it effidiently.ﬂ;

e

g What I’reallyvmean is since the fee is fixed, offidiensy’ does not
‘-yield more ‘profites:. Under the fixed-fee type of contra"t; 4he véry’
efficient receive the same fes as the inefficient. We tried to-devise an
article for use in the contract which would let the CPFF contractor earn
a- greater profit;.argreater fee, ifine made -savinge. ‘But ‘either We started
_ the progTem too Tate:: or‘the article was. not'satisfestory; it was néver
used.  We -had. td rely on: administrat1Ve nontrols to get efflcient operation
~under -the CPFF contrdcts. ' - - v

A STUB’ENT; S SIS 0y

Major, how about no-nting out tne fluctuation requirement angle and
the sazety angle on CP¥FT contracts’

vy
i

MAJOR BELL' e T

That Was another factor why the GPTF tyye of cbnfrdct Wa8 nocessary.
First we would increase production requirements and then cut them down.
- The CPFF contract- was ldeally sulted to such a condition. It was very
easy to Ilncresase. or decrease producticn, the Government paid "all"‘eosts
anyway. g ;

From the safety angle, those Governmment-owned ammunition plamts =~
were always In great danger. If there was an exp]osion, and the contractor
was on a flxed-price-basis, it could wipo out his capital. I was. necessary
to have a.form of contract which would glve him com@lete protection.“ v
The CPPFF contract affordea the protertion.. SRR o

A STUDENT'
Flxed price makes you get more careless,

MAJCR BELL

- S e
"ot

I would th;nk just the oppoeite.
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A STUDENT.ﬂU

Could you spend a few minutes explalning the saveral metnods by i‘.;““
which they arrived at what the fixed fee should be? People who are mot
too experienced with it know that in establishing what the fee. should be.
they use a percentage of tho estimated cost. So then they say, "Well now'
what is the difference betwoen that and the cost-plus-a-percentage-of-
cost contract?" ' R

. Would you please explain that?
MAJOR BELL: -~ @i ‘

‘ThHe * difference -is simply this. - At the beginning of the contract,
before work is- starteéd, presumably, the parties sit. down and g2y, . "We. o
- think+1¥ Wil eost so- much to do the Jjob.". Then treoy. Will. apply uhe iae £o
_that &stidiate. The foe becoméa fixed at:that point,. before They . ever, start
“the work. So,actually, “the' percentage of the cost then ig: the percentage of
thu estimate. o . - T o ,

.,a

Now, in actuaL T actlca, as in the case of the Ce&orado coniractors ;
I pointed out, the actual cost may te very greatly in excess of the
estimate, in which event the percentage of the actual cost gees vay. dovn.
But the fee is fixed on the estlmated rather than on the actual cost,

On the cost-plus—a—nercentage—of cost contracts, axter all uhe ,
costs are in, you take your 10 percent or 7 percent and figure your fee.

R Ty

A 9TUDENT°

vdhat wa.8 the attitude thhc Comptroller Gena“al Qn contractors 'nw o
buVing g9 and occupancy:-insurance which would: protect the;r prof*ts 1n .
cags ' those plants were shut down on.account ©f an explosion, flre or
windatorm? :

Alsoy did you:find any plants that were: not in flood areas putting
1n costs fo‘ flood 1nsurance and insurlng agalnst eazthquakes?

MAJOR EELL

I an sorry but I.cannot answer your first guestion. " As to the second,
the War Department, whers there were great dangerg, like your ammunition
plants, included certain articles in the contract to the effect that the
contractor was saved harmless from any loss. -If the plant blew up, the
contractor was not llable, The same was true as to floods and earthqaakes.
So there was no real necessity for his carrying insurance.

CAPTAIN STOVER:

I believe our time is up. Again I want to thank you, Major Bell,
for this fine presentatiocn. ’ -

olo -
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