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' WAR POWERS OF THE PRESIDENT .~ -

22 May- 1947

CAPTATN WDRTHINGTON: 'i take pleasure in welcoming back to the College

. this morning the officer who established the Research Department two

years ago, and who was thé one full-time Director of the Research Depart- ..
ment.’ ' . ' s

‘ Colonél Jaeger is a graduate of Columbia University and Georgetown
University. He has taught in the University of Maryland and the Waval
Postgraduate Schpol at Annapolls. He is now professor of law at George-. -
town University. His subject is "War Powers of the President." Colonel
Jaegere ‘

" COLONEL JAEGER: Captain Worthington and gentlemen of the'Industrial
College: I am very happy to be here again with the officers in the
Industrial College. The subject that has been assipgned to me--T would
like to emphasize that it has been assigned--is not onc of the casicst
but it is a very fascinating one nevertheiess.

Thnse powers are derived fromtwo major sources: first, from the’
Constitution of the United States; and, second, from acts of Congress
wherein are uo]epatcd to the President ceriain of the enunmerated powers
in Article I, Section 8, of the Fonatltutﬂoﬁ vhich normaTIy would be -
exerczsed 'bf the Gonvrcos.

The President!s constitutional power may be divided into two major
functions aside from the authority which he exerciscs by virtue of the
separation of bowsrs, that is, that he ghall exercise the exccutive powere.
Aside from that, hc has: (1) the conduct of foreign affairs and (2) the
military power as Commander in Chief of the Army and Navy of the United
States- .

" The latter function is one that I do not believe I need to dwell on
extensively before this audience. Prima facie you will know more about
it than the speaker. But as to the other powers of the Pre51dent, I
shall develop then in gome detail,

» In addition to “the very general statement in Article II, Section
1, that "the executive power shall be vested in the President of the
United States of America, "there is a further stateﬁenb that he is to
take care that.the laws bc Taithfully exccuted.




Gentlemen, it is guite apparent that these are very general state-
ments. As a result, there has been a considerable conflict as to just
how far the President can go in seeing to it that the laws are faith-
fully executed, and also in the attenpbed definition of what is compre—
hended by the term "the execcubive power"--"The executive power shall
be vested in the President of the United States of Americalt )

. 'Nowhere in the Constitution is found any definiticn of Pexecutive
- powiere" So there has arisen a very honest and a very genuine contro-
versy as to what this executive powor embraces.

It has been aptly sald that the domain of the execubive power in
time of war constitutes a sortof Dark Continent in our Jurisprudence,
the boundaries of which are indeterminate. In consegquence we have an
underlying conflict, There are two primery schools of thoucght: first,
the VWilson~Rooscvelt doctrine, which holds that whatever is znot denied
the Prosident by the Constitution iz within his province, As Jicodrow
Wilson said, "In the offige of the Chicf Ezecutive of the United States
a man nmay grow to his full stature.! That is a Tine thought, but not
all the senators and congressmen are fully agrecd, And there is the
Taft-Suprene Court doctrine which holds that whatever 1s not granted
to the President by the Constitition expressly or by implication must.
be deesmed to have been donied, And this,/says the Supreme Court of
the United States, is consonant with the rescrvation of powers in the
Tenth Article of Amendment, wherein, of course, all the powers that

have not been grantcd to the Federal Government, be 1t the Congress,
- the Executive, or the Judiciary, have bocn reserved to the several
States, inasmuch as they had the soverclgnty originally and arce con-—
sidered to have yielded only so much of the exercise thereof as they
have expressly stated in the Constitution or by necessary implication
have suggesteds. This, then, is the Taft-Supreme Court doctrine; and
it generally finds favor with the academicians and the lawycrs {and
~others who don't have to get anything done immediately). On the

othcr. hand, those who want to see somsthing move, those who must win
a war, favor the speed of decisicn, unity of commandy and the force
of action that an unhampered president has, cspzcially when surrounded
by able military and naval advisers.

But in times of peace we always come back to the doctrine: There

is an exccutive power, but it embraces only those functions aubhorized
or directed to be done by the President, zcccording to the Constitution.

S0 I have presonted, or tried to present, to you the fundamental
conflict thot we havee You will find in this postwar era nany documents
that have elaborated upon the Taft and Supreme Court of the United
States doctrine which I have Just described. On the other hand, should
there be another war, I am confident that the Wilson-Roosevelt thesis

will be the one contended for and probably cmployede




l think’ norhaps thqt Mr. Llncoln was tne precuroor of what is
called the. Lllson“FcOSQVOlt doctrine, because President Lincoln soon
roalized. that if he waited for the Congress to-act, all hell might
break loose-znd nothing would be done about it. So in his message to
the. Congross on the fourth of July 1861--it sounds like a very histore
ical date, as though the Executive wes declaring his independence
oi the Legislative PBranch--he roferred to various sbeps.he had token
by the two means usually avallable to the Exewﬁava,rmmmly,kﬁ pro=.
clamation, which is a broader form of the other, known as the Exeoutlvo
crdcr,,,M s Wilson himself used them 1ntcrchurgcale. If he thought
. "proplamaﬁlon"vsoundcd a little better, then he proclaimeds If on
the obther hand an cxecutive order seemed approprlatc for his purposesy
he did it by exccutive ordere. DBut the distinction was never quite
apparente- Ordlnarlly the difference is that if you proclaim, it is
gupposed .to cover a-very guncr¢1,ﬂub3ect, of interest to cverybedy . in.

" the country,‘mhcreas an czecubive order has a more limited applicatione
That is the theory, but that's all tha t it was as far as Wilson was
concerneds . _ S ‘ -

4 So héro is what Abraham Llnuclr said to the Congress on the fourth‘
4 July 1861 in his message to the special scssion: "These-measures;
whether strictly ]cgal or not, were entered upon undér whaot apocared o

be o popular demand and a public necessity. Ib ig belicved that nothing -

has been done"—I might pausce here for emphasise "It is belicved that
nothing has becn done"—~mc nlng by the President--tbeyond the Constitu-
tional powers -af uongreuu. ’ o . ‘ ¢ S
He is now saylng in BFL[CB’ “Yca, I printed t1c mongy, but *or
- heaven's sake make it legal,!" and he had the Congross with him, and -
_ the Congress said, "Yes, you had to do somethings We rcalize ite Ve
will rotify evurythlnv ou have ﬂcno." find that has beecn the pattern
of executive behavior, mosb ly in war, I haston to aiu, since then.

L moment or ﬁwq»dcvcted o the historical amtbecadents of the
exccubive power may nob be amlss. '

The debates in the Constitutional Convention in Philadelphia
demonstrated rather cledrly that the framers of the constitution were
well aware of the necessity for speed of action znd unity of commend
in time of war. OAfter all, the erstwhile colonics had Just emerged
from a serious conflict with a rather powerful coumtry, which much to
our good fortune was well occupied elsewhere, with what was then thought
to he more important international contenders. UWe like 1o thlnk, of .
‘course, should think, I supposc, that we rcally whipped the giant, prac-
tically with our hands t:ed bChan our backs, It was Lhc other WEY o

The cxperlonce oi tho committecs of bhu Contlnontul Congress had -
not been a fcliciticus one. Quite the contrarre The commitieecs 1n




. e . . ) .
the Continental Congress--thls igtrue of all commitiees except thosc
in the Industrial College, I am informed--spent a great deal of time

in holding "bull®" secssicns. The actual action was taken by the command-
ers in the field or ow the high sease. So the Constitutional Convention
was quite prepared in bime of ~war to leave the national defense and the

military operations to onc supremc commander, described by Alexander

Hemiltidn as "the first general and the first admiral of the land." That

is what was intended when/the Presidont was called the Comnmander in
Chief of the Army and the Navy of the United States. ‘

»

Historically at least we may say thot the execubive power, certainly

in time of war, was intended to comprchend every phase ofthe national

defenses So the necessity for the cansolidation of authority was recog- .

nized by designating the President as the Commander in Chief. *

Now, we will observe the nature and extent of the executbtive power
b . .
by reference to past practices of otheor presidents; customs and usages

that have developed; the strtutes themselves; certain londmark judicdal
& 3 2

decisions; and the briefest of references to international law, the

exlstence of which is doubted by many people, although the Suprome Court

has from bime to time referred to it with abt least quasi approval a
bding part of the law of the land. . brief review of the applicable
Constitutional provisions may be in ooint.

Besides Article IT and the reference to the Commander in Chiefl,
we find in the samec article the power of pardon. Its ilmpertance may
escape you at first blush. Bul let us suppose that the Congress of
the United States in its proverbially infinite wisdom were to enact
a statute at varlance with the wishes of the Executive and were to
override his veto. Let us also supposce pursuant to this statute
there werc & certain number of .conviections for crimes committed under

its provision, the Execcutive would still have a rather complote power

of pardon; that power of pardon can be expanded to cover large groups
of people and ig called the general amncsty. So the Executive could,
to ugse a far-fetcéhed example, nevertheless set at ndught the will of
the Congresse 1L am not even suggesting that it would ever be done,
but 1t conld be done constitutionally. o
‘ There is the power to recommend measures to thc Congress. This
is done frequently. You recall, for example, the President wanted

discretionary power, in November 1942, to suspend various congressional
meagures at will, such as the tariff actsg. . He wanted. the power to send

our troops around by way of Canadae. He wanted to bring prisoners of -
war in without ony difficulty. It scems that undoer existing.statutes
any alicns coming into the United States have te pay a head tex of
.cight dollars. So this head tax of eight dolisrs was being levied on.
prisoners cof war. That locked strange to the President. Tt would:

look strange to amybodye But the law covercd the situation so fully

g

and rigidly that no escape clause -could be found.

ly



o ‘”ﬁ?émnn,'whén the statute was sent o the Congress, it was

‘acgompenicd by a migsive from the President addressed to Senatcér Ceorge
aﬂr Represcntative Doughbon in which they were told, "It is a mustl!

So they in rcrortlng the measure to the Floor of their respective
houses said, "ie have been instructed to present this," which was
another way of sgring, "We don't helicve in it, boys; but here it ds,
Ve have to put it up to.you." Censtitutionally, of course, as you

can sce, the President wiler Xrblc7g IT has the power to recemmend
" legislative measurcs. In this ingtance, tha a:tormuth wa.s that the
President did not geb exactly tye statube he wanted.

. B -
The President hds the powsr to call special scasions of the Legise—
latures That we have sesn done Prmm~timc to time. Then, of coursc,. ho
has the duty to exdcute the laws of thc United S%mtr%.

Under apticle T thﬁrc ig a signif ic”nt power (employed by President
L&ﬂthn, ior 6A<xply)”“ uspension of the writ of habcas corpuse.

Lrbicle IV ma”’hava gome pertinenec. 4 republican form of govern-
nent is guersnteed. This 1l the gencral republican form of government,
'r".wnlntaln*nv that. form. of government would eppear to be o part of
the duty to excente The I”W'ﬁf the lgnd.

G
ol
£

In any event, as Chief. Eyocutive he ig, unﬁur the Constitution,
the constitutionsl officer required to take the ocath 1o defend the
Constitution. Nany authoritics have conclauded from this that it would

devolve upon the President to assure the maintenance of a ropublican
form of government. , , ‘ ] - '
 Finally, under Article VI of the C>1ﬁt1tut1 oy bres tlu “mede under
the anthority of the United Sto tes are declared to be the supreme law
cf the land, together with the acbs of Congreog Lhuh are’ dvuupﬂ vursuant
o the Congbtitubion, : ' <

The treaty-moking power alone i nificent one. After all,
it g in the Proqiﬁgn s discrotion zyel ﬁni upop What S1ibe
Ject and with whom a trenty is to be if ho doesn't wanb to,
he doean't have to. Thug  the @IOSJaont'g dis ien in the conduct of
foreign affairs is relatively untrammeled.

c‘i‘

_ 4 foew observations az to the judicizl decisiuns which constitube
the lwnﬂmnrk guiding WCJL -be travellers on the read to uApLoraLion'
of this Dark CfnL,llrwrt.

The first really s “1i10&ﬁt decisirn was Harmony against Mitchell
in 1852, L while be sro thet we hed hod o Jittle trouble with Mexico.
Hormony was & Spanigh-imericon camp follower who had -a lot of rules and
other onimelse. His mules represented o woy to haul supplics that the




Army seemed to need. Furthermore, Colonel Doniphan, in command of

this particular regiment of whickh Harmony was a camp follower, felb
that there was a possibility that these animals and wagons mizht fall
into the hands of the enemy. 7Yelt there were no active hostilities and
everything was fairly quiets Nonethelecss Colonel Doniphan, the regi~
mental commander, instructed Licutenant Colonel Mitchell to seize these
animals and the wagons, B '

Now, Mitchell was confronted with an interesting decision. Should

- ho congider this an illegal order and say, "This is an illegal order.

I don't have to obey, Colorela"?  Or sheuld he obey and take the conse-
quences? Of course he obeyed, naturally. I don't beliove he would
have been there much longer if he had suggested to the regimental com-
mander that this was an unlawful or illegal ordor, ‘

Subsequently, to cul the details shoert, the United States District

.Court gave Harmonv, the plaintiff, a judgment against Mitchell; and

fitehell took the conscquences. But he still had his commission. He
protably had the good will of Colonel Doniphan as well.

The casc was appealed bo the Supreme Court of the United States
and the Supreme Court affirmcd the trial court's decision with a slight
modification—-that the intercst thet had accrued in the meantime was
added, making a total of more than $97,000,

But the Congregz of the Unlted States wos very decent about the
whole things it passed a special relief bill., But it took a while to
do it, and in the meantime poor Mitchell was sitting on the anxious
seat.  Yousee, cven in those days, with tho munificent pay that was
provided by a grateful rcpublic, a licutenant colonel's salary could
hardly stand the strain of a $97,000 judgment just like that.

But, gentlemen, there is 2 very serious proposition behind all
this. It leads right vp to a very modern controversy, and that is

o

Cthe Montgomery Ward cass, with which I shall conclude this discussion,

This is the noints. Our jurisprudence requires that there be an actual,
imminent danger and a theater of operations characterized by some o
hogtilities before a military commander may properly take, destroy,
utilize, or otherwise deprive the original owner of his property inbtor.
est in the chattel taken without a consequent responsibility for the
payment of the folr value of the object taken. ;

So that in the case of litchell against Heormony we have a reali-
zatlon thot the taking may well have becn for the convenlsnce of tho
Govermment, but it was not cssontiale It wes not cssential to the
prosecution of thu ware. Therce was no imminent danger or perile There
was no destruction of property as the result of a military acte. There-
forc, there was a personal lishility on Mitchell until such time as the
Congress was willing to relieve nitn by the enactment of a private bill.
That is the first proposition.

5
#
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 The .sccond propositicn, which came much lateryand which I

prescnt now, is that the Execubtdve has the power to take private

mroperty, oven when there is no imminrence of peril or danger, but

when it will serve the best inbterests of the people ot large in time

of naticnal emergency end with the absolute requirement that the

ovner be indemnified the fair value of whatcver proporty is taken,
Next arc the Prize Cases, so called, a group of cascs decided

in 16643; the question prosonted was whether the executive power

inclvded the recognition of belligercney and the nroclamation of o

blockade, which, of coursc, would have some berring on the law of

pridc. Yet the law of prize, under Article I, Section 8, of the

Congtitution is within the purview of the Congress of the United

Stabess But in anticipation of congressional action or without regard

thereto, tho Prasident had olroady proclaimed a blockade,  In tha

Prize Cescs it wes docided that the executive power did exbtond to

this metter--the recogniticn of belligerency, yes, and the talking of

the noesssary ateps to defend the Unlted States, and that that act .

would include and did ineclude 2 recognition ¢f belligerency and 2. cone

sequent. proclamation of blockade. -

Then we come to o limitatdon illustrabted by the next case, ex
parte Milligon. The guestlion was.vhether or not -~ military commission
" appolntsd by the Dxeeutive could proporly try a civilian when there .
were no achbive hostilitles carried on'in-a given sector, and the civil
courts were opcn and functloning, . Lambdin P, Milligap had Yived.around
Indiana some twonty-odd yoars, and, go far as anybody knew, had been
relatively peaccfule. He might bave nad some stronuous objectiocns to -
the Federal Goveraments He might have spoken injuddeiously at times,
but he thought he had a2t lonst a vestiglol, remnant. of freedem of speech
lefte In any event, he did offend the general commanding his district,
ond thet is alwsys congidercd bads So the next thing he knew he was
being prosecuted hefore this military commission. On acwrit of habeas
corpus granted by the Foderal Court, -the cage eventually redched the
Suprene Conrt; snd in the decision handed down in 1866 ve observe that
the Jurisdichtion of o military commission is limited, according to
this opinion, to an area where there are active hostilities, in short,
to o theator of wary wherein irn effect a civil court cannot remain
open-and function properiy. - - ’

There was no.gquestion about the right of ths Prosident or his
duly subordinate commanders by proper deélegation Lo appoint o mili-
tory comuission. . That wos clesrly comprohended within the executive
powcre. The only question wns the jurdsdicitional onsc. I rmgbt say that,
rénding ex parte Milligan with ex parte Querin, the saboteur case, you. |
will find a statement of the greot Chisd Justice Stone to the offcct
that the Milligon decision must be related bto the peculiar facts in
that case, and apparently mugt be confincd to then. Thusg, vithout

Ca




expressly overruling ex parte Milli

gar, it does appear to me thdat the

Supreme Court has distinguished it so nestly as practically to have
extinguished it.
/ T will now comment briefly on the tase of the United States againsd
. Curtiss-Wright export Corporation in 1936, Wh@TGlL the question arose -
as to the President's authority under a very particular and very signi=
ficant set of circumstances. You will recall no doubt that a joint

regsolution was adopted by the Congr
Qlfflculﬁlos in the Gran Chaco,
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to stop the that

LE5, aWe
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dovn therces, A joint resolution vms

his s the s: gnificant thing—«the
Wyhenever in his opinion 1t would
asoon came to the conclusion

veace 1f an embargo was clamped on,

Curtiss-iright didn't pay much-attention
They thought this had nothing to do with the prcsident al power.

A remarkable job was done by Mr.
resenting an historical review of

the powcr of the President Lo conduct foreign affairse. Sutherlond went
all the wzy back to the beginning of the Republic to trace a whole
series of embargo acts, nonintercoursc acts, all of which gave the
President embargo digcrotion, Indeed, the only thing the statutes did
for,thc President was to fix the penalty——How much should the fine bc,

how long should the foellow stey in Jjeil? Evcrgihjpc else the Presldent
could do anyﬁiy. Bub it was olwoys discretionary. The Curtlsvéhfight
cage doesn't scem to reguirce that any t:ﬁd rds be fixed to make such
legislation congtitubio

#

The. court then reforred to the Ryan case, where the Supreme Court
had said that when Congross delegatlos powcr“, it muet fix cc”cﬂxn
standards so the President can't be arbitrory, wnroasonable,
or capricious in the administration of thesc delegatced poworys
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'Exécutive.' he uOug”eas SPPVGQ op]v 59 an f‘ﬁdjunct; and it is the
Pres;dcnt who has thHe pﬂlm Ty res poug¢bllqty whnn_"t comeg to foreign
affairs, S B

P
W
o+

The last case that I would like to touch on is this caseg I have
menticned, the United States against mOhG"OMBr" Tard and Compahv. I:
think for your purnoses, &enulalen, this should be about fthe oubs taﬂélﬂb

“cage for any industrial mobilization plan of the future, when .you will
have tc advise the President as t0 nhak to do ngxt. :

There we have a presu ao] moot point., -Tho United States District
Court said, "Why,no. This seizure is lllogdﬁ." Tou probebly remembel

the factse The Federsl Government through the Attorney Ceneral vent.
into court (unorw the Declaratory Judgments Act) and caid to the court
in layman's berms, "Please tell us whether we have donc right. We have
taken the nlaﬂt here in Chicago and have moved Avery outs Now tell us,
Have we done right?' And they said, "If we have, we want you to give

us a reutrdqnl g order, Dr efvr1u1v a. pzrmqn(nt injunction, to kaep
Avery oute We ﬂon't wanl him back." Thet is how the case gob into
courts The Govs 1munt itwelf flled the setion,

The Distr ict Court said, ”“u. You have asked me and I say, No,
You arc wronge - You should not have scized the plant. You didn't have-
the power eithor under the general presidential power as Commander in

Chicf or Chief Executive or any other kind of chicf. Hz doesa't have
ite And you den't have it undsr the War Labor Disputes Leot, Scetion 3,
betause it says thore tpr oduction' and Montgomery Ward and Company are
engaged. in dvstrlbatlan. Wle see o defurgacc even 1f you don't.M

The Clrcuit Court o? Aﬁﬁtﬁlb salq, "Oh, no., You ars wrong® to the
United States District Courts "You eve wronge The Government is right,
The President under the broad powsrs, first, as Chief Executive whethor
in peace or wor, ond sccond and above VEr;tlinp else, as Camander in.
Chief, has the povmr. He wouldn't need the stotute; buf, jole oudnﬂ, he
hés the stetube. And, accoMding to certain views of waat i ‘“‘age
Meansy ¢*Stulbuf?0ﬁ ils comnrahondnd within production in ;ro~d Nee

Andy anyway, Montgomory Ward does much more than distribvu _,f pro~
Guce. in one sense of the word." So the Circult Court ¢ peals sald

gt wi

"es" to the Government. "You arc right. Stay rig you ave.n
he casc then went up to the Supreme Court, and the Supremc Cou %
of the United Statbizs granted a writ of certlorari based on the record.
When the treops. were withdrawn and the Government, released the plant,
e Court vacated the writ of certiorari and said; in effect,
Wie will leave 1t just vwhere it ia——the question has bccowc moot.




So the question remaing moot as to who ig "wht. The Supreme
Court apparently must have tnﬁlfhb thore was something the e one way
or an)tner vien the original writ of cortlorard was granted.  So far
as we can tell, the Circuit Court of lppeals has the best of thoe abgu- |
ment to dotee :

In ghort, then, the ag Commander in GChicsf and with the
2 9
wral cxecutive power ) xerciscs 1 e of war, has tho righ
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this country when the casc of Watts againg L the United States was
decided in 1870, Tt concerncd the Lllﬂluv‘nf in oxecubtive agrcement.
between the United States and Great Britain concerning the administra- .
tior of San Juan Island off the Northwest Pacific const. There the
court sustained the validity of an execcutive cgreonent which had never
been submitted to tho So_w+e at all. Thus, the @xocutive agrecment

was first recognized some 77 years agos.

Then things remained quiescent and . dormmnt until Theodore Roosevelt,
feeling thot he had o Congress that wasn't altogether with hinm, in 1905
pF“CCOQUd to arrenge a modus vivendi with the Dominican Ropublic. 4l-
though this was an sctual treaty, he did not submit it to the Senat
for two more yeors, until ke felt he had a better Senate to work with,
Ho needed only two-~thirds of them to agree if he wos %0 be able to
ratify it. He held it in aebeyance for two years. But, r N“rhubly
enough, its provisions were applicable 1mwgd1utely 2s a working grrange-
ment, he saids - Eventually he sabﬂLttuc it to the Senate das o treaty -
and 1t was approvid. v . -

Besides these executive agreements, of which we have had plenty
in the lagt fiftcen or twonty years, we have agreements like thosc mode
at Yalta, Tcheran, Ou@bec, and the like, which hove never been submit-
ted to the Senatc and must be cons1dbrcq "executive agreements" rather
than treatics, o hﬂVu, logically enough, vested this treaty-making
- power in the President with, of course, the approval of two-thirds the
Senators Vthng ag o limitaticn thereon. Neverthcless, the significant
thing is thet it is the President, or his representative, who negotiates -
treaties, vho decides on the subjects and who decides whcn and Wnoro
to make ther. ' 4

This is 2 tremendeus responsibility. If the President, for cxample,
decides that for ten years more he will not have any treaty of peace
with any of the late belligerents, the belligerent stgtus will Contlnue
for.that pericd of timc,

There is nothing really mandatory that the Congress can do to
compel the Bxecutive to take “nW'purtloul“ action in connection with a
matter concerning foreign relations, The only direct hold, you might
sayy bhat the Congress hus is through the Senate, and that is 2 negative
power--a check on the moking of treaties, as Mr., Vilson eventually
found out in respect to the League of Nations covenanbe

"There is another _mbvrt“nt asderu of the treaty-meking power;
it mey be used to.rcach an cbjective which might otherwise be unattain-
ablee Lt one time, 1t was thought that wild birds should be protected.
ﬂmuab*lﬁbccchw1LnrmwTM1mﬁ in full force. The birds fly
south in the winter and north in the surmer, therchy showing irmense
intelligence, llkb the darkey who was up in Massa chusctts working there
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in a divided world.," Thus, there may be an ‘orientation to the right
or to the lefts I am not satisfied that the majority of the peoole

of this country woulc endorse either extreme, I am werelj endeavoring
to show that the executive powsr 15 a broad one when it comes Lo the
conduct of foreign relations.

That brings us te the military power of bthe President, which I.
shall dispose of briefly.
First of ell, thore is the general directicn of military and naval
operations, Theore the Commander in Chief may intervenc a great deal
or very little, depending on his personal 1nclinatian. Abvraiam Lincoln
freguently conferred with his commanders in the fleld, and often sug- -
gosted types of campalgnse By way of contrast, Weodrew Hilson left the
actusl adnimistration of armies in the fleld and the direction of their
movements to his commanderse ‘

Sccond, the President has the power of appeintment and dismissal
of commanderse. That is a tromendous powor. A mistake by the Chief
Exccublive in relieving an dmportant officer of his command might have
incalenlably dlacuurous resulis. ’ '

Third, he has the power of proclamation of martial law under certain
circumstances. . ’

Fourth, militery govermmonb, which, of courss, is confincd to
foreign countrLos under occupation,.or perhaps I sheuld say %o non-fimerican
ArCas e : . v

And the President may take cerbtain hostile mcasures whis 3
short of war. His use of ths naval forces on land or sea in protecting
the potential or Inehoate interests of tihco United States, especinlly .
in Latin Amcrica and China, has become almost troditionale Until the
adoptior of the good-neighbor policy, this "protection" was zpparently
deemgd a part of the Monroe Doctrine or at least a part of cur foreign
policye All we have to recall are certain episodes in %axiro, P&nnha,
Nicaragua, Haiti, the Dominican Re mo.Lio, and China and tho reference
beeomes apparent. Peaceful blockades s landing parties, and the like,
have been used to maintain law and order. TVhat would happen if a party
of Marines from Nicaragua landed =t Jersey City and ssid, "o would
like to lend a hand with the clectionag! or/ﬂuou¢u pause for this purpose
at Philadelphia, or Memphis? OFf course, it won't hapren.

Next is the matter of natiocnal defense. One of the things that is
. vlly uwnderstood by laymen is that o statc of war needs no declara-
tione It is true that Congress declares war, but the other bellligerent
doesn't have to wnit for the Congressionnl declwwutlo ne That
apnenrd ﬂu Pearl Herbore. Nor does the FPresidend need to walt for the
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necassnry sbeps to defend
S Chief he has the duty, and ample
cr to defend this 1ountry. 34 sbats’ of war neaeds no declorabion

/ the President feels. obl & take the ncecessory steps to delfend
the United Btates when an invasion occurs or is deemed imoinent.
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gignificant modern devolopment formerly Congross
was he o delegete these powers bo 1huhPr@sidcnt without
?vr*TQLQU. An ‘innovation has been introduced in this ]wst period of
o When thoe Congress delegoates powers, " it requires roports
to be made. Rmports rust bhe made Ly the Exccutive. In shoit, the
Congress deler

reates powers, rebains iHVGStL? wbionod functions and requircs
reportsy that is somewhat liks locki
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In conclusion, I shall summarize the controls that the Congress
nOTmally §] wﬂieh are regularly delegonted, ond particularly those
waitch are cd to the Progidont in dime of war or imminence of ware
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First,
re g‘l.;];?, Limm

control of ione~-The Pregident issues
d createg the sgencles, o5 many or a8 fow as he dec

Second, bhe police nowere—--Safety and sec urlty axd the success-—
“ful nreogecution of war result in oo virbtucl svepension of civil rights.
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The restriction,’ fo“ example, of American=horn Janpnese, who by the
Constitution sre citizens and remain citizens, was one case. They could
be restricted to certain areas, They could be held there. The ,courts
sustained this exercise of the executlve powsr. Likewlse as to censor~
ship and lmeAdtions on the freedom of speech or of the press. Actual~
1y therc is no re&dily definsble Limit €0 thc invasion of individual
rights or the suspension of indi idual liberties in time of ware

Third, the cconomic controls.--It has heen said so oftcn that it
is trite by now that modern wer is a war of rosourcess. President Wilson
said so thirty years ago. It beg )armnt cvery. moment.  The
President creates the tomporary ¢ C00“41nntLon of manpower,
maberial rcsouwcua, services, Ut;l]ulOu, and the l?kc. These agencies
are staflf fg by officers or civilians appolinted by the Pr“ﬂl,onb.

T at VLVLS rise to the most wmodern of these problcm --gubdelézabi. on,
the subdelegation'of cmgressgional powers. How far mey the Prosident
- go in saying to one of his suboriing cfficials, "You administer this
one or "You take charge of that ono The courts have resolvod this
problem rathor deftly by saving thabt unlesd the statute reguires the
President porsonally to adninister the delegated authority, it will be
implied tnaﬁ the COE”?OMJ intendod o further delegation 0 be permiticd.

- Fourth, the termination of, 3Oﬁﬁllatiﬂu."" venbually, the President
will heve to deecide en he wishes to terminste hogtilities and end the
state of bolligorency by means of a trostye. Purthornmore, a military:
occupation will e cnded or continucd as the Fxecutive scos. fite It is
a matter ésﬂcnﬁial&y for‘th&vdet<?mwnat on of thv President.

~oaﬁ,to g foreign
10 lozn; Rumania
hwf behavier

7 opoweriul in

) He also will determine ?Hﬁtkc
country. I o country is bad, and
wns rocent] soned with cnprbal
jﬂﬂfOV\m._ Wﬁulﬂtﬂf has corbtain we
L val

of po T in thh h nds of tnw PT
will contimues should there be anothor
there will be a faor sreater concanbr:
“beforc. T think that that will be o ;
11y accelarcted tempo of global wirfore, Tu’lirlﬂg speod oi dc31dlon
and the coordination of all resources, humen and materisl, beyond any-
thing ¢ver knowne To sum it 211 up, T think we can look forward to
the Commander 1 exereising tho powers of o constitutiongl dicta-
torship, because it is within the franework of the Constitution.
- /s

; bundency
which'God 1"’o*“bid’,

Thank you very much,

GAPT‘T" WORTHINGTCH




to keep the President Prﬂm deciding not
e Court during o war?

: 1
COLONEL JAEGER: The provision as to the cchv:ni“" of Congregs 1s con-
stitutionals In oth@r"VﬂruM,_t is not depoendent at 21l upon the will of
the Presidents Tho Constitublon fizes the exnct time when the Congress
shiall conveneys the PTLSJQLHL g whotsoesver L0 gy about thab.
He moy call o special ssesion of the b)“”fCFG «~that is trues. He doesn't
hava to call‘onc i he doesn't went onve Bub thore 1s nothing to compel
Congross to ~adjourn once 1%

A STUDENT: Is thore mything +
.o have any more Congregs or any mors Suprs

zets into session. It could Just go on and
on; somebtimes 10 haz done 50.

r-ki
LA A

ty ngain, mects pursuant to the le
tion that 3 been cascted by the Congresse. That ig, the terms of ourt
are fixed v o brosd stetutce Bub actunlly, they ars fixed by the

court itsel f That heing the .»a, it is hard to concelve of » situation
whoere the Exccutive could simply say to the court, "You are now suspended.”
The Court's influence mi be suspended to some extent, but the Court
could h=edly be suspundud in the c&vrcino of its finctionse There is sbill
bagically, oven in w%rf : 0, ;¢ separation of powers which is
'tnu corna“”tcpc of thic fﬁ“ﬂ of governme )

Ag to «the Supreome Court, the

c+

=
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Stated very bluntly, I do not believe thot
Geon

‘tutionally suspend the Congress or the Supreonme

g

the President could consti-
Court.

i

A STUDENT: As L understend it, tho Congtitution offors the power of dim-
peachment by the Leglislatures Does that co rt¢nuc intwhrtime, and how fer
up the scale would it go?

GOLONEL  JAEGEE: I hnve never hesrd it ouggesied thﬂt that pov

o Vnuld nod

contimue to exist during time of war. Tlu consgtitucio
betion on its usae. L do not bel

doesn't impose qny
legz it wog = 5 wetund treason or gometning broader

want to undortoke 1t.

porticulsr cude. For instonce, I
Stqges of the war‘la Germany th t

‘e movenent been ﬁt“’ i, woula have ﬂnﬁted
Se EL ned o dictatorship, whic 1d be different from cur coses
en if ours is called a i;ctwtxtq}hp alac, 1t would be pogsible,

COLONEL JALCER: Poszible, yes; but, [ thini, highly imprcbeble,

th

3

i STUDENT: G ving beck to your talk ahout
of operations ¢ ri il the mlh*ﬁu_y wrbitrarily

Court, i¥ this be a theater
should teke over the courts

a3 they did at Henclulu, how would any gueztions be submitbed to the
Supreme Court? . :

COLOHEL JAECEER: I dont't think they would actusally be qubmittcd under those

ircumgtances, bOP”UQb once you nanve suspendoed the writ of habens corpus
because of s cxigbence of an actunl thenter of hostilities, therc would
be no  reol wo af getting to the civil courts.




I would, hcwaver, ike to sey one thing in that connecticn, I
have not mentioned this before, You may reeall that the President in.
the saboteur cases by proclamation sought to prevent the Saboteurs from
gebting to the Supreme Court, by Stating that the civil courts would
not be cpen to thems This was a very intcresting pointe The Suprcﬂﬂ
Court. of the United Syates gumt brusned it aside and said that in so
far as applications for writs of hobeas corpus were concerned, so long
ag the civil ¢ourts were open and functioning, that writ existed even B
for saboteurs. Of coursc, as to whether cr not It should be granted,
that was another question; but the Supreme Court did definitely demon-
strate that it stlll hﬁﬁ a judicial function to oerPorm in harulmc.

STUDENT: - Will you expund a 11tt1p more on- mhat I believe you called:
the executive agrcement? It scems to me that an- 1rrespon ible 9“031dﬂnt
could cede awny our territory without"any’ratific tion as "uch. :

COLONEL JAEGER: I am happy to sny‘tbwtvthe hns been o tremenﬂous*
amount of criticism in. the Congress of the s tul concgpt of the exocu—
“tive awrcument because of the vory'«rgulet you make; namely,. that a
executive who dida't have the velfere of the country at heart ooulq wﬁDan
CPtlJ’ do incileulableé damage. However, this is tnc ﬂrgumrq advanced
against that: o T
Flvet &f all, most treaties that have qu'ELnd of stund ng: Wil
requife” an pnrop”L"tjnn. That pceier -of approoriati@n is Very Plrnly
- lodged in the Congrdsse - The President, even 'giving alliof hig CYuCHﬁ Ve
powers their full due, weuld not be able o approprinte the montye So
he might concelvably promisc somothing, but he still HOMld avo to go
- to tne uOHET“Su bLfOIO“h. coala gbt tﬂc nmncy.

The*secbnd point 13 4 ab 1t ha rdly Seens poss 1ble +he t hc coald
cede ‘away ony territory without an actual treatys -In other words, he -
would certeinly recoive no bocking fer such cession from the Lﬁlelﬂtur
or for that matter, from the courts, either the Supreme Court or the

inferior courts, unless it were done by treatye. There I believe the
executive agroement would break doma

Normally the executive agrdgacnt is conceived of as a rather in-
fermel mottér which disposes of one controversisl lssue. Tor exanple,
when we had our reciprocal trede agreomcnts, the President was authog
ized , bubt was authorized by the Congress, Lo procced to negetiate these
individudl bilateral agreements, bocause uf the speed with which they‘
~could be mode sffoctives Had they been uomlttuu to Congrousy they
wenld have hampered congiderably the work of the Forcign Relations Com-
‘niittee of the Senates 8o in the interest of expedicncy, the exscutive.

i

agreencnt method wne decided upone _ i




But there are ccrbain subjects to which the oxecutive agreement .
does not extend, and the authnrlﬁaxive writers nre generally dn accord
with the propositicon that there is = limite Bub there is no accord as -
to'the cAtunt 5f that 1Lh3t. ‘ o '

, \ o
» STUDENT:  Are agreemecnts of the cho r"ctpr of the Pobsdem Agrecment
nding on this country? - ' '

bi

s

COLONEL JALGER: I on sorry, but I have to beg the qua,tl(n aelittle

'If they zre preper subjects for exscubive sgrecneate-and, gé for as

T can now tell, they aro~--they are bindinge But the ncxt problem is,

Whet will ¥ ,ppgn Lo this country if it should net abide by them? There

might be an internstional obligation, but vhoe would enforce 1t?  °

You reclize that the applicable pvlnﬁ ple is that whichevor is
later in date will control where there is 1 coaf]f sen treatles
d s

and statutes. If the Congress of the Unltcd State d enact a
statute controry to {hu Potsdam fgreement, the courts of this country,
the officers of thiz country, would be obliged teo follo ihu statute

rather than the Potsdon u;fkcmﬁnt,

4 STUDENT: What do you concelve the Pre relation should be to
the Econo1ﬂc Mobilizmation leu at uculﬂ bﬁ the status of the plan
before it is approved c  Congre 'fcr approvel?  What
would be his relation v

COLOW”L JLECGER:  Cor g 1t doswrabl that the President's power ag.
Commender in Chief bc o rcisoc, and conced ng»that it will be & war
of resourcues, it sesms obvious. to me that the President would boc very

meterially concerned with the plane

) ha could acguaint Congress, or at least the Armed
Forces Committecs of the Congress, with the nighlxahts of the plan and
let them work cubt whotover ena U:mk legisiatio oht be consi
essential. T am not even surce that onabling 1oatqlbticn would ke
P oto crtain point, perhapse In a future emcrgency you might very
concelvaoly establish the machinery and pubt it dnbto operation by exec-
utive order,

rod

Tovdo that, of course, would raquire o definite state of war,
because one of the difficulties encountered in this last affray was
that instead of a CLVuW~ch break from pcace to war, we wore like
people 2t the seashore. Ve first wiggled cur foot o-1ittle, said the
water is a littles cold yoty after a while, we managbd to get in to
the ankles, then the knees were exposed; and then we gradunlly gob in
both thighse Thalt was whore the Japs Look-a hand, Thot drifting. in
little by little <id not help the Ex@cutivc's pogition, becouse the
things he could have cone by himself during & war were the things that

iy
]

needed,
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perhaps he showld have becn nwlng bt cJuldn’t b@cauSG thers really
wasn't a war. He did enough as 1t was to cause many people to criti-
cize him.  Hig little destroyer deals, for insbance, werc considerably
" in doubte An ingenicus Attornoy Gencral, however, relying on no prece-
dent, menaged-to overcome the Alabama Clain convention, and get by
Ath some of theme But the principal trouble was that we didn't hove
a gqulck transition from poace 1o wars

Now, if you anticipate ancther sitvstion similar thereto, then,
of course, it would be best to have the legislation all ready, provide
gd " you don't have to worry about allocuu$ons, and then just have the
Congress at the first sugpesticn of the President enact its go you
could put your industrial mobilization plan intc effeet long before
actual hostilities started.

But, if the predictions should happen to be' carried out, namsly,
that the war will begin without any warning and thet it will be some-
thing nore than a ~boot1ng war, in other words, an cxnlodinp war, the
entire plen might go into operation with the specd of 2 push bubtton,
pushed without any help from the Congress. If we once decide that the
United Stetes, that 1s, the territory of the con4¢nonmnl United States,
becomes an active theater of hostilities, T find it very hard to think
of anything the President could not do constitubionally, the peril
being imminent and the danger immediate.

CAPTAIN WORTHINGTON: Thank you very much, Colonel Jocgor.

(12 prt(,mbr » 19J 7m-l50) S




