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;i,~OBILIZATI@~' 

, ,, ..I 
‘~j+PTAIJJ ~~-c-J~TII-&~&‘O~ : The speaker this morning'''' .?lyr. Henry H. 

Rmler . L?r , l?owl.er served as Assistant General Counsel for the Office 
of Production Xanagement and the Yar Pecduction Board before the 'outbreak 
of hostilities during the,first MO years of the war. During that time 
he was concerned with the planning and exocu%i,on ~of ti:e various orders 
and regulations developed to execute the national and international 
system of priorities and allocations &ich were designed to mobilize aad 
control our economy for war production and supply and the maintenance cf 
esse,ntial,civilian activities. Aftcx.&bruary l%J&, Xfr. 3'owler'served 
o~‘&$&i&L ass&gments for the Thr Produc%ion li3oard with the Xl'. S. 
I~ission for EconomicAffairs in London and the 3'0 reign Economic .Admir~~ 
istration here; 
3Iobilizatidn.~~ 

I-Iis subject is YLegislative Aspects of Economic, 
I take great pleasuxe .in introducing T&. Fo&erd _ 

4 

1.a . FIT5;‘%R l . 'J appreciate greatly the opportunity to be here this 
morning to di&XXss on a very hot day a very dry subject. . _ I. 

I would like to amend slightly the title of the subject as announced, 
50' "The Legs 1 Aspects of Economic Mobilization for X*ar," because funda- 
mentally it is difficult to separate a discus* ti4ion of Yurely legislative 
aspects, aamely,.the 'enactment by Congress of lags, wit5ou.t including a 
consj.deration of lax tgkl.ng the form bf the orders and regulations which 
implement those congressional enactments and give them force aid effect. 

It would be a bold and- somewhat foolis'h man who would attempt to 
cover t+.s subject- definitively in a single sitting. I can only.hope to 
center attention for you here. on a few specific targets: first, t0 
outl%?e a few, specific. aspects of economic mobilization for war which 
iCTe pe?cUli22?lj~ and intj.mately hlatec', %o iayr a-nd legal processes; and, 
second, to put forwa3. a f%r suggestions for mobilization planning on 
what might be termed the legislative or legal level. 1 should. like to 
t,ake the rather u&orthodox cour.se of presenting mx conclus%ons first and 
then addressing my remarks to these conclu.sions~ 

‘IYe are. all yet close .enough to Vorld War 
', I 

II to appreciate the tre-. 
tieridous and ramified task involved in‘converting ,a peacetime economy .., 
such as ours to an .pver+ll war effort, Ye must all be impressed., I Cam 
sure 9 width the inescapable truth that 91e chara&er and-.,pace ,of. %zte. 
measures of mobilization uti1ized‘i.n i?orld I:rar II',may be inadeq3Aate to"' 
TX& any.new challenge to our national security. Likewise, we all 
realize tha% there is'the strong probability that our~next~total 
mobilization--and this is, 1 think, the 
face--will Got permit the Luxury of time 

most fundamental fact ,-that we 
and tha‘somewhat piecemeal or 
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ad hoc method of developing legislative and legal measures of mobilixa- -‘+ .s.m.- 
tion vshich.we 'were able to employ from 1940 to sometime in lgi,3, r&n our 
total effort began to be expended. 

This time we must be psepased to mobilize oux total economy not in 
three years, but--this is anybody's guess--in, let us say, less than 
three months. Ye should be able to muster on quick notice our legis- 
lative or legal devices, whether they take the form of Acts of Copgress, 
Ek~cutive orders, contracting and procurement procedures,9 priority and 
allocation orders, voluntary ox comp~~lso~~'natior~al service measures, 
the commandeering of materials and facilities. We ought at all costs to 
avoid the delays and confusion in developing the necessary statutoxy'and 
administrative laws and legal procedures which, without predeterrr:ined 
plans, may prove costly. That is the essence of the very simple and' 
somewhat obvious message that I ~sould like to develop this morning. 

The.basis for t;ne conclusion, namely, that we must have this time 
more advanced p1annirt.g at the legal level, cati also be simply stated. 
The strategy tllat i?lliSt Stem from,the discoveries and developments in the 
last war undoubtedly cannot yet be fully evaluated; but without fear of 
esxy;~eraticyi T.;Te can assume that %he- principal cause of ear in -cshi.ch the 
United States has been atta-eked in the past and will be attnc$ed in the 
future is the expectation of the attacking party, whoever j-t may be, that 
it -;:ill be successful. Likev;ise, we must assume that for an indcfinito 
time the principsl‘guaxanty against the successful use of'the atomic bomb- 
ox other similar weapons of attack i-611 be the reasonable likelihood that, 
if attacked, ?rre will still be able to retaliate in kind and ultimately 
pxevail. Zany today would agree with a recent commentator that. "The 
political. 12.&s of life c,oncernin$ the United States Government under 
its present Constitution make it highly Li.kely,t?~A, if war comes, we 
will receive the first blcn7, rai;ner than dclivex i-t." 

Oii these pxcmisos it seams .a sound assumption that our most urgent 
military problem i.s to organize ourse,lves to survive a vastly.moxe de- 
structive Pearl EIarbor than occurred -21 l%l. Otkerd.se we shall not be 
nble ,to take the offensive at, all. Or, I might add, to pxopare OW- 
s 0 l..vo s so that OUT ability to mobilize and deliver a decisive initial OX 
responsive blow Is so :-jells recognized that the potential'- sggxessor wi‘ll 
choose to avoid the attack or a1l~~'itoel.f to be chec~nated before its 
aggression is successfully consummated. 

Tfj.tkin the framework' of these general assumptions regardin,~ the 
xo1.e ,and difficulties of economic mobilization fox v:ax, I should like to 
diSCU.SS 9 firs%, the peculiar legal aspects of economic mobilixation for 
aa~. irr.the United States; second, the use of law'-irr united. States 
economic mobiliza%on fox war; and, third-, our problem today. : 
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First, as to the pocul.iar Jegal aspects of economl.~ moP:l:!..:i,%a:;-i.on 
for war -in the IJnitcd Str-ltes: In any advanced i3tix~s~i;riaZL s ocie:ty c:~,pabl.e 
of wagtig modern war, 3a~T and the leeal proce,so, usl.rl[~ those terri1:: in 
tneir broad meaning , ,of. necessity vrill play a vital. role. F'O% ) aftET 
all , 'l&m are m&&ds of givjng order, organization and efficiency to 
collective action by man. They may be much more tinan that, but nt least 
thqr have that functional valve. Uhethr lax -tikw the form af ', 
StatJib% , :kdrrinri.straCfvc coders9 mil.itxmy orders, a1anua3.s of 'yJYmXil~Pf:, 
a%ninl.s-tmtiw 'd%rect~ons, nriW2n directives, or what not, $2 conomjlc 
lmbiliaatidn for car lllOVSS along on the crest of a Tmvcf Of papa% l 

Chly the mosi il.lit&ate aid prjmitive organ2zc~4 of a ~natl.onal.. 
" 

'.. 
* econamy ca;1$3se of suq~orhing a modern war mw.ld forcg~ the 'use of t?;re se 

papcr instrumsnts, v;h&h emobd~y, 5.n tne broadest !S (:: .n se , SW? aqd ardor, 
Both, the ,Sovee en m?sse and. the c~nvorsion of an e'~oriorg- tp the piyduc- 
t;20n and supply of the artK!.es mm need to fi&it 7-ritJ.2 in ‘l&e Xate azi.~ht- \ 
eenth contwy signalized the eme$gence of the .iwitton ~ord'a,s an essen- 
tial componctit in the process of frar makingr NOJ, -<Then the chips qe 
dmm and modern peoples r(3sort to the use of force to sett2.e thi:Lr. 
differences, whd.le 'the pen or mimeograph machtic or typewriter do;&-not 
become'mightier tnan the sword, it takes, i.ts place a1ong:;id.e it :In the 

. line of battle as an i.nd4spensabl.e instnxment of effecting to%aL 
economic mobilization, I am trying to soften you up. just a lrLttl+ bit 
this morning 9 so yau vXl.1 not think this As too &adsmic. 

Xonee the soldier, be he a ~BrEtish Uoon-Cgomer$, a German i?,onmlel,, a 
xhmxia,ll zukhov, '21' an American Eisenhower or ~~2&&hur, must r?.epznd u>on 
some sort of Sqal. pr~e.~;, pp to marshaKJ. behind him and h7.s men those 
sources'of supply necessaqv to the conduct 0S war. k3.v am3 the legal 
process becme much qoro d:irectS.y ~ll,hrtant..concenis to the so2d:ier o;r 
sailor who ~&happily finds.3.t his ILine of duty to remain out of fic3.d 
command and engaged'on the home front. \ ?, 

At the risk o!f boing,trite I offer thi s mqjhxsi~ bt?ca&% d the3 
well-known aversjon of the trained fcightlng man for the Icga3A.stic red 
tape Tjihich inevitably 5s associated 3-n the mi.lS.%ary', as -v-~ll as 'the Say, 
mind xi.t;h the 1~ =ib, l.~qycrs and the legal process. F'~thGr, I make bold 
to suggest that the successful. so3?.ler~i.n the, home front battl~c of 
effcctd.ve economic mobi.l:i.zation, in order to do his ;j oh yelli aad discharge 
his missTon successfully, mwt become somstMng of a I$L~~w, vrhether' fin 
likes. it,or not, at least to the extent' of uUir~' I.&T and the. legal .I, 
KTCOIXSS 9 defined brocdly, 5.s rm aid to -th;> SlXXX 9 Sflll. k.jCT.fOiTll??,YKl~C!3 Of 17.5.S 

iliM.on. l ’ * 
:_ ” 

I # 

Khat I have said up to n.o~? is p&haps true of the soldFor r:;la " 
,., 

sail.or in any modern mil.ltar~~ wganization. J4n tE3.c United .St~t:~s, the 
officer of the Amy or G.vy cqm-;rnoc' .:rrith the ros$onsibiY!3~ty 'of, produo- 
tion'and siqply or tho mobiYLization, d~pl~oyrkmt ~aii3 t$ahi.jn'~ 2 men and 
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materials is confronted by a challenge on this score that in many xays 
is far more difficult ;Z r?an would be the case if he had a similar role in 
Russia or ,w economy such as prewar Germany. That peculiar hand. unusual 
concern with law and legislation is a derivative of our own unusual 
constitutional form'of government, 

The important fact, so ably emphasized by General Eisenhower in his 
recent remarks to the graduating class at Vest Point, is that ze, per- 
haps more than any other power, 
society which -in the final 

must wage a war on the base of a free 
analysi s f-ights in order to preserve free- 

institutions managed by free men under a so-called rule of lag, rather 
than the dictate of a given indivi&xtl or select group of individuals. 
Paradoxically, we fight in order -to remain free from the kind of national 
discipline which victory usually requires, Kence, each ear effort must 
bc conducted not only with the objective of victory, but with the long- 

. term objective of emerging from the conflict somewhat the same kind of 
pople that ho were !-ihen me went in. ,That longer-term objective, in and 
of itself, requires the soldier or sailor or airman in the United 
States, particularly if-he is concerned with economic mobilization, to 
work under a system of lax and legal tradition ~r~ich to~maqy foreigners 
iii a corresponding post vould be simply beyond belief or unders'tar?ding. 
That deference to and concern with legislation <and laws and legal proced- 
ures of a higher order is the fundamental difference beti.wen the job of 
the American officer engaged in economic mobilization and his opposite 
number in almost any other nation's armed Sorce,'cxcept those of the 
English-speaking peoples whose in&j.tutions and processes are quite 
similar to our mm. 

A leading commentator has summarized this fundemontal fact by 
noting that the ?ower of the United States Goverrxnent to -zage xar 

/ 

"obliterates neither those restraints on governmental action which result 
from the structure and constitutionally prescribed procedures of the 
national Government, nor yet those yrhich result from the safeguards that 
the Constitution throws about private 'ri.ght~,~~ As he notes further: 
Constitutional liberty and the constitutional structure are mutually 
involved at every turn.'1 

This does not mean that our constitutional form of government, which 
is the distinguishing aspect ,of our effort for econorxic mobilization, 
acts as a handicap or obstacle to a successful effort, As former Chief 
Justice Hughes in one of his opinions in the Supreme Court has quite 
aptly said: T.he mar poww of the Federal Government . . . iS a poTreT to 
wage T-Jar su.ccessfully, and thus .,. permits the harnessing of the entire 
energias of the ~~eople in a ,wpwne cooperative effort to preserve the 
nati0n.l' 

Cur system of law does imply, ha;-ever, that this huge and total 
power of self-preservation be exercised to a substantial degree in har- 

c;i-;pj 11 ;;;@I u /-Q) ; .7 Q) 7.2 m : j Q c--Y 
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many -Ath our logal institutions, forms of procedure, COIXY@S of 
liberty, property and fair -$ay, and the national desire to emerge again 
from that mobilization much the same kj-AC! of people as u;hen r;;e :-~ent in. 

If I can but bring to youa full realization and. understanding of 
that simple truth by tho application of good, common sense and, judgment, 
I am sure you :Xl.ll be able to cope mith and understand $nd'appreci'_atc 
the legal aspects of cconemi-c mobilization for %?r, ~,"llatever your 
particular present or future assignment, 'iJm.t is my apology for this 
somwhat lengthy strcs's .on the peculier legal aspects of economic 
mobilization for war in the United. States. 

NCET, to come to the second point-~ something about the use of law ri.n 
the United States for ocbnomic mobilization for '~i'ar* 

, 
Let mc say pnronthotica?.ly hero at the risk of being general that I 

have triad to avoid any detailed treatment of specific fields SpCh CLS 
priorities, allocations, the flow of materials, the USC of facilitic s,, 
the handling of procurement, and commandeering. One could: talk CndlOSSly 
and ir de2;aj.l on the legislative aspects of any one o,f those subjects. 
&?P3,?, 'Yif‘ YOU I-Jil.1 ~k?lTlit; lzle, I -k:;i.ll conf3.m my remarks 'co a general clis- 
cussion of the legislative and ,logal aspect, 0 yrithout digging davrn into 
any particular phase in detail, 

For example, in anv discussion of commandeering of private proprty 
for war use one could sbend quite a period of time in discussing'tn%s '. 
technical legal question-J&at is a taking of property ? Ehen tin 
artillery range is fixed in such a position that projectiles fly‘over a 
stretch of ~wivatc land or adjacent to it and affect the health'and 
point of view of thousands of chickens to their damage, is that a taking 
of the' farmer's property?. Obviously one cannot go into'such questions 
here, although, they are very real and they are very important when you 
are up'agains't one of them, as yo7j. will be rr-ithout doubt in any 'phase of 
economic mobilizatior~. Those am the things that time just does not 
permit discussing today. Only the more general and non-gpecislized 
phases of the subject can bc treated here. Mow, what are some of the 
important ones? .i . . 

The first and most important one.is that -in our system of govor~$ 
ment we have a doctrine which is co. -1lsd the sepnr~tion of powers. ,. ,' 

the early days, when we were framing our Constitution, it i-ras decided .' 
that we -;rould have an executive arm, a legisletivo arm, and a judicial :, 
arm; that it was very, very dangerous-to repose complete authority in any 
one singlo institution; that we had to avoid the difficult experiences 
that had been encountered in a system where a king or a single man 
possessed the complete authority. So the framers of the Constitution 
very carefully and painfully set up this system of soparation of pc%'crs,, 
which means.in simple, concrcte,terms for our purposes that in order to 

~~______-~-~-~~.-~~------- - -~--.--__l_-“--Iw. 
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'get the most effective economic mobil.i.aatli.on for ;-ear, somewhere aLong 
the l.ine the President, the executi,ve agencies, xflcl .i;he Congress have to 
get together and r,rork the pro&es out. 

WIT, the war powrs resident under the Constitution in the Federal 
Government come into active play only by virtue of the passage of 5 13x7 

by Congress and/or the issuance of an Executj.ve order or other li;ilstru- 
ment by the IfYesident through Tjhich ho delegates and directs the USS of 
the pat-rer avail.able to him in his capacity as Chief Executive,or 
Conm~ander-in- Chief. Kithout these instruments of de ie pfx? d pomr-- 
statutes and .&~ccutive'ordors --the.;:hole, hu,ge ~machinery does not begin 
to function. 

L'orking together in harmony and cooperation, the Chief eecutive and 
the Congress possess the total pwer, subject at var-ious points to a 
revievr of the exercise of tnat power by the courts. It is fair to say, 
however , that past experience 5.~2 our three wa:es which have called for a 
major mobiLi.zation on the economic front ha, p demonstrated tYhat the 
courts, the judicial process, do not come into the fu13. play that one 
might expect, because that process is a sl.ovr and somewhat Laborious one. 
Therefore YE find historically-that the courts pass oftentimes+ on ques- 
tions after the shooting is over, and that their decisions serve mainly 
as landmarks or red lights to govern our conduct the next time a similar 
si.tuntion is presented; 

W:thout the cooperation of the Chief Executive and the Congress, 
the legal mobilization can not be as eEfective,as it ml.ght be T&th that 
coordination, It 5s true that Presi.dnnt Lincoln took many steps to 
mobili-ze for war be%won the attack on Fort Sumter and the convening of 
Congress -in special session on 4 Julrgr 1861.. A detailed account of the 
many steps that Lincoln took during that period without caLZing Congress 
or without the basic support of l.m;s is a very interesting ch<apter in 
our constitutional history. Congress 2nd the courts rrcre engaged for a 
:number of years thorenftcr PtLth the steps that, Lincoln had, taken in 
those intervcnjng months. 

President Xoosevolt took many steps before t:ho declaration of ~l.ia.r on 
U ?lecember 1941, and on some occasions caftomard, on the basis of 
inherent pOWCrS resting in the Commander-in-Chief and the opening ClS.USe 
of llrticle IT of the Constitution, which reads, "Tho ExecutLve Powr 
shall be vested in the Presi.dcnt o, f the Jni';ecY. States of kmrica." i; 
clever and skillful. Chief Executive can be a terrifLcn1l.y powerful 
force in such an operation. Rut it would be fair to say that such 
presidential initiative for the ,best results should recognize that 
Congress has groat powers to aid the wr-making process and seek to win 
its collaboration in the exercise of these powers. 'Laying c?side tho 
question of legal authority, it is just good sense, good politics, and 
good opcrstion to have the ti;so working together. Except for critical 
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emergencies when, either for reasons of secrecy or for reasogs ,of drire 
emergency it is not possible for, the Executive to go to the .COIlgrOSS, the 
general counsel invariabLy would be ‘to the Chri?ef< :ELxecut:ive that the 
collaboration of Congress be sought, and that a statutory enactment be 
considered unless there is some fairly clear existing authority on the 
books under ;frhich the action could be properly related, 

This collaboration of tiie'legislative cand,exec;~tive branches finds 
its concrete,and practical expre ssi*'& in statu5e.s which COII~XYZSS passes 

delegating to the President or the Secretary of Yar or Secretary of the 
Eavy or some executive official the authority to take certaLn types of 
actrion.bn certain terms and conditions in the interest of the national 
defense q This implies a pers?.stent and welI-organized coordinatl.on 

,betwe$n the Var and Navy Dopartmants or a single Department of Uat4onal. 
Defense and the various committees of Congrcss in the interest of seetig 
that the necessary legislation is prepared and enactsd or is ,:;ro:>arod In 
such form that it is available for speedy enactment ?&~on and if necessary, 

I: might interpolate hers to say that this job‘on the part of execu- ' 
tive agencies and the responsible -indi.vidual s .in executive agencies 

.morging with the cormnittees of Congress on the Hill~is a science and an 
art all mto itself. Every man who had dealt with that has come assay 
with a slightly different experiance and a s1igWJ.y different point of 
view. AL1 that one can say of value generally on the subject is this: 
For the exe&.hi.ve agencies $0 get the best results, the closest and most 
intimate IS&son with the chairmen and ranking minority members and 

'influential members 'of the pertinetit congress%onal committees beSore and 
during ths war is somel;hin:I;‘ of an indispensable requirement. 

In addition to contend!.&; %i:t;h this separation of r,owers between 
the executive.and legislative bran&e s, & legal mobilization for war must 
necessarily be concerned wi.th another probIl&m+ In the Cons%i.tution 
there are concepts of rights of persons and rights of property which 
require that the laws prepared X@j'OT enacted for economic mobilization 
do not so'encroach upon theso private right s guaranteed by the Constitu- 
Won as to destroy thorn or their essence. Yor a simple example , when 
there is an authorization that pri.vate proport~g be taken'by the Govern- 
ment for war use through requisitioning or commandeeri.ng, the laws must 
provi.de the necassary machinery and rgsourcos for affprding just 
compensation to the o&ner, which is a constitutional. requirement. 

Furtbermare, without being too technicd, VT~ could say i&a-l; a13. 
encroaclxqents on private rights,. be they in the form'of allocation orders, 
directions to persons to report for certain types of mKl.itary or 
civilian service, or what not, have to confo.rm to certain s-tand-ards of 
fai.rness, equal.%ty of treatment, and to a certain extent our bas:ic way 
of life, so as to afford the individua3. directly affected what is 
described very loosely in the Constitution as "due process of law.t' 
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In other words, if you are going -to do something to an American, 
he says: "Let me see the books. 'i'ihat i 3 your authority for doing that? 
Vhcre do you get it? To VT horn do I make my squawk if I do not.like it?" 
You are always confronted with'that in any type of operation where an 
order goes from ,the 'C;overnment to,the individual. person or corporation 
or business interest. 

No&, these rather basic considerations riM.ch~ flow from our consti- 
tutional system confront those responsible for economic mo&iXzrtion at 
the very outset with seeing that the necessary statutes and executive 
orders are enacted or prepared z&d "on ice" for enactment, To a con- 
siderable extent the same considerations of order, fairness, good sense:, 
and an observance of our legal. procedures are necessary in. subsequent 
stops for implemsnting those laws through the thousands and thousands of 
individual orders and regulations the responsibility for which is delega- 
ted to thousands of individuals in tihe various departments and agc?ncics. 
The laws and FZecutive orders are usuaUy, as we know from reading them9 
very broad, written instruments, 

' terr:io1ogy. 
and general in tlncir language and 

One is always looking for something that is not very 
cloerly stated there, trying to f:igure out just what was in-ton&d, *just . 
what was in the minds of Congress, just hot:; one is going -to go about 
doing the job that is set forth. 

Detailed regulations and manuals of procedure must be careful&~ 
prepared if these law are to be administered effectively. As someone 
has said, you can. go into some of what we consider the Issa advanced 
countries of the world and ask for the book of laws on a particul,ar sub- 
ject, and somebody mil.l bring forward one of the most perSoct kvrs pro- 
viding for social security that you imagine. You can then go out and 
search for some effective implementation of that social security in the 
main body of the population, and nobody even knows that that lark exists. 
That, of co~~r~so, is a grmt gap bctwcen s~omething which is on the books 
and getti.ng something dono about it. That gap has to be fill.cd by 
administrative la37. That is the reason for asking at the. outset your 
permission to broaden the subject a bit. 

To take a simple exa~lple, Congress, Q-f i;he Act of 31 rkly 1941, as 
~cnded. on 27 &.r& 19L,2, in the Second 7s.r Po~ors &ct, created a 110~ 
famous autiiority to enforce 2 system of priorities andSallocations on the 
.f%ow of materials and utilization of facilities throughout the entire 
sweep of American industry. Xn a few Lines the basis for the far-reach-. 
ing regulation of American industry wa.5 enacted. Tt eras' one of the m.ost, 
if not the most, sweeping gmants of authority or exercise of the Covern- 
merit's ~nwr power in our history. 

I have brought here today for tho EBB of any of %hose who are 
interested, copies of an excellent discussion of the UPB administrative . . poluxes and procedures, and will be glad to make them avail.abJ_e to anyone 
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wishing a copy& the conclusion of our meeting. This article was 
written by Iire John Lord O'Brian, General Counsel of the I;'PD, and Zr, " . 

Xanly Fleischmann, who served as Assistant General Counsel to the 3oard. 
The article analyzes, from a lawyer's point of view, the execution of 
this vast power over priorities and allocations~ It describes, in a way 
t%!?% I could not attempt to reproduce here9 the following: i 

First, the foundation of instruments for delegating ths statutory 
authority and relating its .exercise to the various activities and agencies 
affected; the way'those delegations of authority were formulated and 
developed and the considerations which.more in the minds of those con- 
cerned with the problem, 

Second, the deleg&tion of the priority authority within the agency; 
how the individuals down i.n:the Field Division or the Automotive 
Equipment Division had to operate in order to pass out to the individual 
companies or plan executives affected the necessary directions or 
necessary written authority which would enable each company or factory 
to take the necessary action in placing one order ahead of another or in 
stopping the production of nones,sential items and concentrating its 
productive effort on key essential items. It is natur.313~ very import,ant 
to have a very clear line of'authdrity down'to the head of the Stcol 
Division,,for instance, if he'is going to send out directions of that 
sort to the UC S. Steel Corporation, 

The third item discussed in this article is the development of a 
regulatory system in the ,form of a series of specific regulations 
exercising the authority in a variety of ways--P-orders, J-orders, 
L-orders, the so-called Production Requirements Plan Regulation, the so- 
called CNP Regulation, inventory control regulations, and'the, many forms 
of certification and procedu,re Leading to individual or project ' 
priorities and allocations, 

FourI%, the procedure employed for issuing such regulations-and 
orders. 1 ' 

' Fifth, the appeals procedure provided for assuring maxim~m~,fairness~ 
to all concerned from the application of the general. regulation and 
order, That was sort of a pop-off valve to.take care of the individual * 
who felt that he was forced to suffer unduly because of the order, 11e 
had a chance to come in and make his case'and either go wray convinced 
that-maybe he was affected just the way ,everybody ~as-~ and after all 
therc'was a war on and why should he be an exception or convincc,the 
auth&ities that this order had a very unusual and peculiar effect on 
him and he could accomplish the same thing for the war effort with a 
slight modification of the order insofar as his own performance was 
involvedr < 
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Then, lastly, the compliance procedures, which were carefully 
established to provide a mechanism for pun&hing and penalizing those 
who‘violated the ,orders and regul&tion- o and yet afford them the prcreq- 
uisites to due process in the form of a notice, !learjng and opportunity 
to present their defense, / 

I cite this as an example of the administrative lax~ process U-a.t ris 

normally involved in implementing a .little three&paragraph statute. Zr 
our preparation for an economic mobilization,,great ,emphasls must be 
placed upon the job that must be-done, not onfy in Congress, but also in 
the administering agency, whore the law is re.ally put tow&k. There is 
whcro you have the major problem of mobilization at the legal l.cvol.. 

The vast sweep of administrative law dewloped under. th9s system 
for the government of priorities and allocations-is summarized by IIossrs. 
OVMan and P1oischman.n in their articl.o in the follo?jrj& terms: 

"i2orc than three miUi.on. FD-1A D&Lority c&%ificates 
were issued from January, 194l;'through Nay 31, 194.4; , 
5',353 orders, regulations and amendments xcrc issued 
by the OR! and the ZPE. There is no record ava3.l.abl.e 
as to the individual directions and.allocations 
issued. When it is recalled that a3.L this gigantic 
spate of legal and executive activity finds i.ts.basis 
5.n three sentences Of a statute, 3: 

Some ilOt1.031 car? be 
gained of the scope and complexity of the undertaking 
from the standpoint of legal supervision and direction." 

Now, over and above the %echnical requirements of the Constitution 
with regard to delegations of power, affording indiv?duals affected due 
process of law, etc., there is an additi.onal element in the process of 
economic mobilization which is legal., or, at least, quasi-legal, in its 
nature. Because of the novel character of the nroblem and the great 
scope'of the powers granted by Congress, there 5-s a1Iccrays the Patent 
danger that in the process of cconom5.c mob-i.lization for VEW these great 
powers' may be used for ulterior ~urposos, eS.thcr intentionally 'or 
unintcnt5~onally, so as to affect fund~tiehtal changes not necessary-to or 
ixportant to the successful waging of mar. This is the twilight zone 
between lava and politics i-:rhich is sometimes exprosscd in the nebulous , 
term "public policy." 

The conversion of.an economy such a s ours from the iT8yS and customs 
of ordinary business to collect?.ve and coordinated aet?on for iirar -of 
necessity impinges upon many questions of the'>ublic interest. This' 5s 
where we have most of our trouble, and this is where our foot sU.ps, and, 
this is where we find ourselves suddenly facing a congressional '. 
investigating committee trying to expI..ain: TJk didn't krxnv you vsanted 
that. Ye didn I-t knot-s that this 1x1s invo2;ved." or "If we had known this 

,' 
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before, we could have taken steps to take care of it," or perhaps more 
often persuading the committee that the steps taken, even though they 
did cut acro,ss some other public policy, were necessary :Zor the 'i;'ar 
effort and therefore we had to go forward 7:&th them. It is that field 
of the public concern for public policy which is important.. It is 
important for our war mobiliaerrs to be sensitive to and axare of this, 
because sometimes the very effoctivencss or accom~~lishmcnt of their 
mission may tlt~pond upon their ability to provide in their operations 
through rules and regulations of a legal nature, adequate protection to 
these public interests which would bc affected. 

This would &.-true whether the process involved is procurement or 
the broad-scale lettAng and administration of war contracts, In the 
article which I have referred to there is a very exccl.l.ent illustration 
of the use of &gal pro'cadures. to short-circuit or to accommodate the 
handling of a certain phase of our war mobilization to a perticular 
public interast, 
labs. 

That‘was the accommodation of our job to the anti-trust 
I wiU. not go into detail on that, because time doos not pornit, 

In brief, an arrangcmcnt was vsarkcd out between the Var Produ.cti.on~Board 
and the Attorney Gonoral's Office in the Department of Justice to lxrmit 
the calling togetlner and the 'c.oordinated considaration of WJ;~ prob?_cms 
of a given industry under the supervision and chaperonage., so to s~czk, 
of a government official, a ;~rocedure whereby that could be done under 
certain prescribed rules and regulations. This simple I.egn_?. ::rocedure 
would remove from the gentlemen from industry the fear that they were 
going‘to be confronted a.t some I.ater time by a prosecution under the 
antitrust lezws and be exposed to what happened to the oiI companies in 
the famous Madison Oil Case that some of you may have seen reported in ' 
the papers a year agO* 

By way of summary on this &ase of our discussion, naznely, the 
usage of 1.a.~~ in United States economic mobil.izati.on for war, these are 
some of the major legal, tasks that are involved in the economic mobili- 
zation .process: the development and enactment of proper and adequate 
statutory delegations of authority to the President in accordance with 
our Constitution; the transl.ation of these I.ai;s into action by courntless 
enactments of administrative leaf pursuant, to proper delegations and 
authorities and according to practical. rul.es of legal administrative 
procedure; and the formul.ation of procedures to insure that the app,Iica- 
tion of these administrative' I.ax~s is properly accommodated to other 
public interests. 

.Wow, the tllird point, on which I wish to close, is'our :??roblem today. 
As we gather here on this June day, what is the status of.our current 
situation -in so far as it invo3ven our abil.ity- to institute those legal 
measures necessary to an effective total. economic mo~KLi.zation for our 
common defense? 
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It mxlld require hoers -50 digest in the simplest manner for you the 
multitude of statutory en.actm.e&s by C.on@ress which in~ RJor-3.d Xar II mwe 
llOtSbl0 &cercises of the Govermentfs war poxor. It -r;ould take days to 
describe the multitudinous orders, reguJ.ations, rImlua13,. etc., :~~?rLck 

were developed and utilized ;:,ursuant to. these statutes. It ;7outd. take 
WekS, or maybe months, to contact and bring together the various 
individuals xho in a;il.itary or civilian capacity handled the delicate 
legal. spadework of transYLatin.g these legislative enactments into admin- ' 
'istrative latr and order and of providing appropriate procedures for their 
llS0 * It would take 'these experts, if gathered together again, in.nho3.e 
or in $XWt, a substantial pf2i5Od. of tjxe to 2rm,l;y2ct tb ,faul.tS and 
errors of their previous experience and formulate recormnondations for 
those amendments of the statutes or administrative orders xhich nould 
prod~xce a more effective I.cgal machinerj- for tokl economic mobilization. 

It would require an entirely near period cf mental.. training to adjust 
this, group of legal. experts in Yiorld War II to the new conditions that 

,- qtiite likely woulc~ confYollt the legal process in another war. 
_. 

I spoke at the beginning of thes B rornadis of qy assumption, ?:rhich 
I take i.t is yours, that me must be prepnrcd to do in a few short Treeks 
the job of organizing our economy for total. war which we did somewhat by 
-trial and error over a period of three years in World Gar 1-i. I do not 
fee% qualified to discuss,in detail. or by specific extzn$Le the nex and \ 
novel. measures which military etipcrts would. lay out for-the production 
and su$ply staffs on the basis of present current war planning. I Call 
only surmise that, as has been the case in every major war, ney: and 
drastic measures are the margin of victoySy. I am sure we all. recognize 
the truth that it is oft-times fatal to pr.?pare only to fight the last ~a.r 
all over a&in. 

There is sKLl. another factor which must he considered in analyzing 
I the present state of our Legal. :rcparation. 

if in3 t<ake the 5% lrlellace TKi%h pper 
New developments in warfare, 

* sarxousness, ixay have considerable 
effect upon both our industrial. and legal structure; and, more signifi- 
.&Gtly, them effects may not be confined to'~rsartime, but fill. be spread 
through peacetime. In other wxds, the cffi3cts of the impact of a neij' 
type of tota. war my become 
Constitution.' 

ombcddod in our peacetixr; ixo of our 

Confronted by this need for time to construct and reconstruct this 
,_ massive legal, and Iegi~slstive mechanism I have described, \'?hat ini. cold 

fact do we find? !7e find the great bu!,k of our ~~&~ir,?e legislation 
s&ealecJ., or terminated, or in process of being terminated. By- way of 
comment, which does not necP dssarily ix~ply cri.ticisn, this terminatipn of 
wartime legislatfon has taken the form zlot 02 su.spensi.on of the uxeCu%lvC 

power to utilize these instruments, huts outri$-d repeal. They have 
been taken and thrown into the ash &nr TEZ 

__I--.- 
laxs -presumably are being 
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wiped off the books. If another cri.sl.s develops at some unprod5ctable 
point in the future, presumably we wobld start all over.ag~~kij ped~~ps 
pulling out these old laws a s models,and tlying to modify and adapt them 
for reenactment. 

* 
I'lithout attempting to answer the question _nro or con, I pose it': 

Would it not be wiser t6 merely suspend the operative effect of the war- 
time legislation when we a s a people do not wish to leave it in the 
hands of the Executive, rather than to reneal it? The .effeot of's sus- 
pension rather than an outright repeal would be that at a nioment's 
notice Congress could meet and re-enact the basic statutcrly measures for 
total economfc mobilixation by one simple joPnt resolution. Indeed, f 
would ,go furtIer and ask this question: whether or not it nould 'be T&se. 
for the appropriate exocutYve departments and committees of Congress to 
develop and consider now those amendments to the,statutes used before 
which mri~htbe.necessary to close up the gaps in our legal structure 
noted 5n 00.r last experfence and keer, up to date those enactments in the 
light of'c~hangti& 'oond:tLons? 

If we answered these two questions in the affirmative and acted 
promptly upon these answers, we would have "on ice,ft as it were, the 
instruments to a basic, up-to-date legal process for ‘economic mobilizationr 
,Parenthetically, I would add a guess -that both of these questions would 
be anscrered in the affirmative by an overwhelming majority ?f those; who 
in the early days of our mobilization effort In Yforld War 11 found them- 
selves pai.nfuU-y searching for the precedents of World Uar I that alJ too 
often were not there, or trying manfully, under terrific pressure, to 
re-gear their legal thinkIng and experience to an entirely ne';r field, 
which aftor t:Tenty years presented an entirely new set of problems. 

tideed, it might be worth reappraising the wisdom of our complete 
.dissolution and destruction of the ~administrativo law and procedures " 
r;;fiich ,were developed on the basis of those major ,grants of statutory : 
pOTE3zl. Obviously, most*of the order 8 and. re,gula%ions and manuals have 
been repealed and have found their way into the archives. Just.ho:+ much 
of tZzis ,accumulated lore could be salvaged and, speaking figuratively, put 
in greeise and stockpiled with an occasional re-examination I.n tha:,XZ'l,ght 
Qf new conditions, it is' difficult to su.rmise. The s:ituati.o3 may vary 
vT4th the different phases of the econ0mi.s mobil.ization effort. 

Certainly it -<Tould be ussfu& and desirable to reassemble from time 
J 

to time on a temporary basis the civilian and military personnel who 
w?ro charged during the war with the legal responsibility for formulating 
the orders and regulations and seein,:: that adequate admi~iistratl.ve pro- 
cedures were eatabliched for the:Lr enforcement. To, acquaint these 
tra5ned‘staffsq now scattered to the four winds, ,in var:ious ~pa.rtn~~0.f the 
legal profession or private,bus:iness or government and. military service, ' 
with actual and hypothetical problems o 2 constructing new legal , 
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machinery and situations would enhance and improve the state cf our 
prepare,dness on this score and, on occasion , produce real dividends in 
the way of'suggestions and recommendations for legal action in the field 
of war planning. Clearly, new blood should.be invited to participate in 
these occasional gatherings to give emphasis to other points of view, or 
perhaps different points of view.from those of the people who had had the . previous experience. 

Certainly it would be worth while to include in the various indus- 
trial and staff groups which might be assembled to consider the problems 
of steel, or aircraft, or electric motors, or electric power, some 
person with legal experience -in treating these phases of economic and 
industrial mobilization. At the risk of some criticism, I would say from 
our experierice in the WPB that somebody usually has to pull the conver- 
sation down to a point where a procedure or an order or method of approach 
can be described on paper and rile& the requirements of law, and usually 
that function falls to a lawyer or someone with legal background and 
training. Ariy ori6 of you, vho has ever had the misfortune to follov; the 
development of an L or I<?? Order or a priority or allocation regulation in 
the WPB ~il.1 realize full well .that this translation of oral objectives 
to a written order is no mean task* 

I will not attempt at this point to describe the various fields in 
which this legal process might well be mobilized. They are obvious to 
you=+procurcment , priorities and allocation, commandeering, price and 
fiscal controls, and finally the use of labor in military and civilian 
'capacities. 

In addition to those five basic categories under vrhich we could 
categorize many statutes, there are special problems which in World War II 
were newly presented to, us . I will. cite only one for example,, That was 
the problem of undertaking those measures to augment and supplement our 
national economic mobili.zation with supplies of equjpment from outside 
the,United States, land the related. problem of coordinating our produc- 
tion and supply mechanism with that of our allies. 

There are seven or eight subjects which I have listed hesc in my 
notes as special problems apart from the five major fields which might 
be worthy of more specific legal or legislative attention at most levels. 
Because I have gone over my tinie, I mil~l simply leave those in the notes, 
and be glad to furnish them to the members of the faculty. a 

I want in conclusion to say that.1 have simply raised questions 
here and posed problems without trying to give ansiisers, because I do not 
believe any one man can give .thoso Lan~~~ors. To meet at le-ast the future 
problems and questions encompassed by the subject mustbe the pork of 

..many men trained in many fields with many varieties of legal experience,,. 
in the last ~rnr, &furbished by education and training in modern war 
techniques and requirements, 
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,I trust and recommend most heartily that in your importtint work of . 
study$ng the science-of mobilization planniny you give due empl%&s to I ;. 
the provision of appropriate,opportunity to keep our legal instruments ., 
sharp and keen and reasonably well equipped to meet promptly and-ade- ," 
~~~ely~~:l~mobilization task that can be reasonably anticipated. 

I will furnish the members of your faculty a list of some of the 
best Legal comment&es which are now appearing in the Law Reviews; and 
in a few books that have been written specializing on the'legal sspe~ts 
of this subject or on particular aspects of economic mobilization, so 
that any of you who are interested in following up on a particular legal 
phase will. have an o$portunity to do so with these writings in a way 
that ~-7% could not do today. 

I apologize for running over my time. I will be glad to answer any 
quistioni3. 

\ 
,COLON-EL CLABAUG%: I have two questions9 In -vi.ew of the fact ,Chat 

the first step in any future economic mobili&tion would be the enactment. 
of legislation and executive orders; would you recommend that Z.UQ- 
economic mobilization slan include a legislative or legal annex rtith 
drafts of enabling legislation?. 

Mi: FOULER: Very definitely, sir, It does seem to me.to be 
inescapable that a great deal of time and effort under consider&le 
pressure is expended when one is forced to do that drafting in r,' period 
of emergency* The oxpsrience of all of us in the last v&r was that 
whenever-w were confronted with a situation which required a bill, the 
usual request was, "Get me something by tomorrow morning vrhich I can 
take over and discuss with so-and-so." I,:do not believe that r:e did 
nearly so good a job, as we could have doile given adequate time and 
~o@portunity~ for +tudy. It would be very iQortant to do that rrhen the 
pressure is off and'you have time for cons:i@.erable refLection and cx- 
chrzn@ 2nd study. Too often in the lest V-ar we simply had to go back to 
World War 3, take some v&y .rough statutox$ enactment designed to meet a 
situation i3t'tha.t time, and tvr'ist it about n little bit and produce 
something that per-hap- L) serve-d the purpose in a way. 13wt I believe it 
vjould be fair to say we could have done a much better jcb had there been 
through thc%:~enties and thirties '& constant effort to analyze and prc- 
pare statutes or types of amendments or administrative regulations that 
the Armed Services or rosponsiblo sgencics Trould find ncccssary iii event 
total economic mobflizat~~on +carrr,o'neccssary, : 

CQ~ONEL CT&AU&: 
: 

.T$ second question has to do with' particM..ar 
legislation on tho proclajmed list of blocked nationals. In.a recgnt 
issue of the Kkti~~ Review 'I there. is a challenge for the legal basis for 
the .bldcking of people on the procla.imed list, T.;Jould. you corr&nent on 
that ? 



m? l FOWLEX : I think it is fair to say that posthoc there is quite 
a hontroversy raging among lawyers as to the statZZ3?"3%3 so-called 
Trading with the Xne+ Act, which was passed during the last mar and to 
some extent kept on the books, though certain parts of it were repealed, 
There is considerable debate as to whether or not those repealed 
sections did not undercut the authority of the Executive to go forrsard 
with the proclaimed list and blockade procedures. 

I cite that as an illustration of the fact that at least .it is very 
questionable as to whether or not we should take all.. these laws, which by 
now have a fairly concrete interpretationor generally agreed interpreta- 
tion, and cast thorn to one side, and then be confronted at some future 
time with the question of whether or not parts 0, f those law3 are still 
in effect, or whether or not they nere repealed in whole or in part, or 
whether or not the exebutive authority could go ahead anyway despite the 
fact that the l.aw~was repealed and under his general authority as -. 
Commander-in-Chief take $he same steps. Te Ts:ould avoid a lot of those 
vcxy difficu.lt questions if we vsou&i suspend, these laws or take a more 
conservative approach to the maintenance of an adequate legal. strudturc 
in peacetime to permit executive action r;-hen the situation required it. 

I have some citations of those art&s, by the way, here, about 
the proclaimed list, in case anybody would like to follow up the s~bjec%. 

A STUIXNT : Would you discuss the liaison between Congress and the 
executive ,agencies with particular reference as to whether to im:~l.ement 
it is just a practical. matter or whether it carries some stigma In 

'. relationship of drawing together the legislators and executives which 
.bere particularly set apart by the Constitutionr 

l&l. FOVJLER: It is a practical. matter, I have never found anyone 
close to the subjoot or with exgerienco in Vne field who felt&that 
there aas any particular code or any pGarticul.ar tradition of contact 
beti;reen the agency and the appropriate committee that ought to be 
foXLowed. One or two comments, hovsever, about tactics might be in order+ 

It is generally desirahIe, 1 thjnlc, and experience has proven it to 

bc so; to centralize that liaison in a given department or agency at one 
point; so that me do not have every Tom, Dick and Rsrry Mthout any 
experience Ln the field going LIP, 0x1 thu Hill and .ls,yin,g his problem out 
before someone r-she he happens to think mi$~(;be able to do sonothing 
about it, 

Now, I do not mean to imply;that there should be a censorship or a 
restraint on individuals going ‘and discussing problemi, p q:rith senators and 
congressmen. Rut that kind of unorganieed or dis.~rganiaed liaison does 
not do the job. You must have someone in each agency‘who has .a primary 
responsibility for providing Congre ss with information,. for providing : 

.' 
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congrossiojml committees i;rj.th witnesses for public or executiye henrjq~s, 

for acquainting Congress with the problem s on which it may 1.ikel.y be 
called upon to act.' The centralization of authority ald responsibility 
for that liaison at some responsible point in the agency is a most impor- 
tant practical aspect in the picture. From there on out it i.s gust the 
old give aud take between individuals. that produces resuJ:J;s~ 

A STU~E~~'.C : In your' op$nion what individual or aeency should be 
charged with the preparation of ,this legal annex to the economic 
mobilization plan? 

l,!g. pyjU;FIJJ$ : I just think it wil1 have to fit in i&imatel;y as a 
part of this whole picturer 1 do not think it should be chopped off and 
handed to the Department of Justice or to any regular agency,' I think 
you should @,l in lawyers or pooplo who have had experience in that 
field andin the last war, just as you woulcI pull in steel experts 0s the 
other types of experts, and try to integrate the lawyers into that 
mobilization planning. . 

In the Tiar Production Board, under the direction of i%. C%rian our 
General Counsel.; genoraXLy -aig?ed by all to be an extremely isisc: man, rre 
assigned our legal staff members to pork as counsels to the respor~~ible 
executives, who were carrying on the job, bc it in steel, automotive, or 
what not. So the l.a~gwrs bec‘ame integrated into the whole structure 
rather than merel.y sitting of? a s a separate division -c;orking more or 
less to themsolves a 

There were other agencies, frankly, r!'hich tried the other tactics.' 
But I would fool. that for the working out of mobilization planning it is 
vqy important, in addition to coll.ecting your lawyers a% one sin@3 
noint, we nil1 say, to discuss Vha;t kind of statute ought we have to 
handle the problem the l?cxt tirtie?ll; to also have an individual l.~zwyer 
sitting in <at v&&ever gathering you ma) 7 have wharo the prosecutian of 
the work may call.. for the development or application of ?* statute or 
executive o&or or the preparation of regulations or manuals of procedure, 
III other words, both typos of participation by lawyers should be helpful 
to nobi:Liaation planning; but it ou:$t to bo intagrstcd into -zhichevor 
agency is doing the mobilization planning. I do not think you dare to 
fam it out. 

COI,OI@lI~ McCARTIIY: $ refer to your proposal that certain valuable 
omorgency legislation be susponded and ?-a-&r on in case of another 
emergency 5.t be re-established and given full force and effect. 3ay X 
ask if thsro are any precedents for such action? 

%fl. FOQ'IZR: The answer to that is, I think9 no. After the last 
war certain acts were repealed in part and certain other parts were 
cont2nued on the books, The Trading with the tinemy Act was an illustra- 
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Lion. But, so far as I have been qble to find, there is no at least 
substantial. precedent for an act of suspension as ‘c?is.ti.nGui.sheci from an 
act ‘of repeal. 

3’ Of course, the simplicity of it is that Congress would srimpl.y my, 

ff3xm such-and-such a date foxward the F'resident shall not exercise the 
authority gmted, to him uxder the following, described acts nnC;iL and , 
unless Congress by appropriate resolution has restored ,these acts to 
full. form and cffcct." Then yo& drafting problem, come the emcrgcncg, 
is a very simple one: a s5mplc rosolxtion indicating those particular 
acts on'which tht? suspension has been I.$ftod. / 

In the process that I rcforrad to you would certainly consider the . 
worth-vrhile amen&~& A TAth the committees now .r;zorking there on the Eiill, 
who oftont5mes are not as ~s,cti.ve in this field in peaceC-me'as they would 
be in wartime, and have faix*l.y gentiral agreement as to the type of 
amen&tory %o&Q,tion thst would be wcessary, so that, come your 
emergency, your problotil xould not be sta.rting all over again, but sJ,mply 
enacting those modifications ct~id &~.Yilondments that considered roflcction 
and study indicated are necessary4 ' 

CAPTA:!3 Ill'C~WI~~CTO~~: I :u&rt to thank you very much, Mr. Fowl.er, 
for a very valnablc discussion. 
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