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LEGAL ASPECTS F OR .~%ILITARY PROCUREMENT 

.- 18 November 1948 

GE}~RAL HO!~(AN: Gentlemen: There are always two questionswhich 
the prudent and successful purchasing or contracting officer will ask 
himself before making a commitment. Those are: '~here are the funds? ''~ 
and "Are there any legal restrictions or impediments to handling this 
contract?" After a contract has been signed, sealed, and delivered, 
it is ye~j late in the day to do any backtracking. 

Fortunately for the Army/ there is an office where our procurement 
people can ~t answers to complex legalproblems. They not only get 
answers, but they get right ans~vers. The path to the door Of General 
Brannon is not a jungle trail; it is a very well-traveled thoroughfare. 

Our speaker today has had wide experience in the field of military 
procurement and the legal aspects of procurement, He has also the 
unique distinction of ~ent Judge Advocate. 
Today we are consideri ~ary Procurement," 
and I can assure you that you are in good hands. 

I take pleasure in welcoming to the College and to this platform 
Brigadier GeneralErnest M. Brannon who is the Assistant JudgeAdvocate 
General for Procurement, United StatesArmY. General Brannon. 

GENERAL BRA~TON: General Vanaman and gentlemen. It is a privilege 
to talk to this group. I went to the Industrial College a long while 
ago ~self and this is the first time in a long while that I have had a 
chance to address one of the classes. 

)~y subject this morning is a very broad one, this matter of the 
legal aspects of procurement. There are a lot of lawyers in the Armed 
Services working day after day tryin~ to solve various questions in this 
field. Speaking from experience, it is hard work. You have to dig all 
the time. You can't expect in the short course of 28 or 30 minutes to 
cover more than a few high spots. I will; however, try to bring out 
some of. the points that it seems would be of most interest to a class in 
this school. I will ask you to bear with me if my talk seems to be a 
little disjointed. I will have to go around and pick out a few of the 

more important points. 

In any legal subject we can't be too dogmatic. You remember the old 
English king who said that all la~vyers may do is to refer. It is diffi- 
cult for anyone to say categorically, "This iS the law." As one 0~ my 
law school professors used to say, "All a lawyer can do is to predict 
~hat the courts will decide. 'f He is supposed to be a trained guesser, 
but nobody can say, "Just this is the law, and nothing else." So you 
will have to bear that in mind. 



The basic law now covering procurement is the Arnled Services 
Procurement Act of 1947. I.~r. Andrews, Assistant S@cretary of the I Tavy, 
addressed you recently and ~<zont into some detail .!~s to how that act was 
passed, hay it was developed, and some of its more important points. I 
~rill try not to repeat the so, no matter that Mr. Adnrevcs covered. However, 
I may necessarily r~peat a few points. 

There are various ways in u~hioh contracts may be classified. I had 
a r~ther interesting thing com6 across my desk this morning ;~d, as s. 
result, I brougi~t it do~m in connection with these new regulatisns. ~Ee 
have this paragr.%ph: "Docu~ments coming ~ithin the purview of this regu- 
lation ]~-ill include purchase contracts, s.4.1es contracts, leases, easements, 
proposals and acceptance documents, or ether documents if in ~Thole or in 
part'an agreement . botv~een the parties which involves the payment of funds 
'hereinafter referred to as contr.~:~cts. ''' 

• I don't think a classification of that kind-'l read it to you as a 
matter of Interest--is very .helpful. I think that a classification that 
Will bc more useful here is one on the basis of the risk.. Primarily a 
contract is a device or instrument for allocating the risk in a business 
de~l between the different parilos. On that basis, we can classify 
contracts for convenience into three gonoral groups: First, the fixed- 
price contract, ~-hc, re ,the ma~<imum risk is on the contractor; s~oond, the 
cost-plus contract, ~vher,~ thu maximum risk is retained by the Govor~.ent; 
an4, third, what wo call the hybrid contract, "~4~ich partakes of the nature 
of both, tibet is, a contract Where we make some effort to split the risk 
bot~zeen the two parties. 

~r. Andrews in his talk explained to you h~v the new procurement 
act generally requires competitive bidding, bu~ provides ~ number of 
exceptions under ~rhich contracts may b~ nogotiat.ad. When ~e advertise 
for contracts, almost invariably th,~oy limit th:~ adv,~rtisement to ~ fixed- 
price contract. It is very difficult to have ~my other type :in a compet- 
itive-bid sitUation. "In that type, as I said, the Contrac:tor has the 
maximum risk. He is the entrepreneur who takes the cho, ncos and expects 
to make a profit from his deal. 

NOW section 4(a) of the Act provides expressly that ~-hen contracts 
are authorized to be negotiated they may be of any type vdiich the agency 
he~d thinks will best serve the internists of the Government. The:re is 
one proviso, however, that th~ cost-plus-a-porcentago.of.cost contract 
will not be used. I am just going to take a moment to explain the 
undesirability, let us say, of the cost-plus-percentage-of-cost contract. 

THat type of contract was used to, considerable extent in the First 
World War. In a way it is the sinplost contract to make .... You can start 
the man on the job and say, "Go to v¢ork. We v¢ill pay your cost, and ~o 
will PaY 8 percent or lO percent of your expenditures.'! Very simpilo. 



The objec 
plac~s;~ ~ 
In O t h e r  . . . . . .  , . . . . . . . . . . . . . . . . . . .  

-t~he more~rofit hemakes, ~~ ~: 

For th~t:-re~son~ 

contract is that i~ 
~e'e'oSt to.he Government. 
cost -the! ~ G o v e r n m e n t ;  !' 

are v e r y i ~ u c h -  

opposed to t~e c,ost~ A% the s'ame time, 
there are:~'s~me bases ~in ~- comme~rcfhl: life where it iS very uSeful. Where 

• :::you haw implicit c0nfidei/C~e ~ in %he contractb~r, it i s a simple .arrange- 
ment, but because of:thatib~CM~round of.a situatioh Where ~he~re iS a . 
premium on ~increasing ss ha-s prohibited the use of the 

Co st-p~U s aperc@nti-~e -! : 

'~ :think o~.-~'~"e 0 st'~ 
trueo~.A ,~C0st-plus: Contr~:ct":is a bontrac.t and~er Which ~ the Government 

pays the c0:st; plus a 
a so.ca,'led fixed':~ee 
the-evaluated fee. ~B~ 

or 

US- 

~f.cost. as I said, puts 
the • ~takes reBtively 
little :~ or no risk or~ that:t~e~Of contract. In wart~e, of coUrse, ~ ~hat 
contractis~-widely Used, ~artichlariy the: cOst.plusJa.fixe~fee Contract, 
~whic:h. was co.on in the la.~t war ~ qn peacetime it is used to a considerable 
.extent in."research and: delv@lopm@ht contracts Where we enter into a deal 
and don't know what the research is going to cover and it is~verydiffl ~- 
cult to determine whether any tangible results"will come out.;of. :the 
contr~ct~.. :/>It is most convenient there to ~haVe some type Of Cost-plus 

contract,,. 

. Now~ t h e r ~  a r e  
There a r e - ~ r e e  r ~ u _  
w i t h  y o u , I  t h i n k ,  ~ n ~ c o n s i d e r ~ b l e  ~ d e t a i l . ~  ~ i w i l l  n o t ' g O  o v e r  ~ " a g a i n .  
There are:itwo~other types th,at ~aTb .fairly"common. One is "~he contrac~• 
w~ich provides for esCalatiOn, and one which pr0~des "for pr~ice revision, 
Those particular ~erms are no~ sta//dar~ bu~ °are in fairly coL~mon usage 
and I will explain what I memu by each. 

' The"eacalation type of contract v~ll' come in a situation s'uCh"as 
this: Suppose a contractor has entered into a large, construction project 
in time.of~inflation and uncertain prices. He doesn't know what drastic 
ohanges ~he:re ~may' be in ~ prices during the course dr the benitroS. On 
the other hand, l~t us Say-he is reasonably sure of the elements that go 
into ~:the ~contract, thht ,is ~the number of ~man-hours that will be" required 
,to- complete:!the job and the amount of mo.terial, In other words, he knows 
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w~t is going in but he doesntt ~uow wha~ it is going to cost him In 
that cas~ it ~ght be convenient for the Government to assume wh~t wc 
might call.the economlc rlsk and the contraCtor assume the technical risk. 
If it requires mere men or more materi~ls, the contractor takes the risk. 
If, however, the prices go up or down, th~ Government may take the risk. 
We cover tha~in the so-call~d escalation provision. In o~her words, we 
have a fixed-price contract~ But provide for a re~ision of the price up 
or down depending upon changes in cost of labor and materials o~ various 
e~ements that go into the makingof the contract. 

There is one thing, of course, that you must consider. If the 
contractor takes the risk, that is the entire risk,-on a flat fixed price 
he must include in that price a aonsiderable increment to cover possible 
contingencies, a good big element in the cost to co~er possibl~ fluctnations. 
When we put in an escalation provision, we have to squeeze out this 
amount for contingencies. In other words, it would not be oroper ~to use 
the escalation provision unless, as a result of very careful cost analysis, 
you were sure that the contractor had not included in his base price those 
elements to cover these contingencies. In other words, we can, t allow 
the contractor both to have his cake and eat it. 

The price revision article is Ordinarily used in contracts for the 
manufacture ~ of unique items where the contractor doesn,t know what the 
costs are going to be. There, again, if he makes a flat fixed~price 
contract, he has to include a considerable amount for possible contingencies, 
for the possibility of the 0ontract costing him a lot more than he 
estimated. 

In that situation we may start out with a fl~ed'~ eric% but have a 
price revision article providing that after a part of the contract, say 
one-third or one-fourth, has been performed, we will reconsider the price 
on the basis of the contract6r,s experience, his actual manufacturing 
cost experience up to that point, and then agree on a new orice. The 
new price may cover the remainder of the contract or it may cover the 
entire contract. In a f~ cases we provide for more than one price 
revision, but ordinarily one al a fairly early stage in ~he manufacture. 
From that point on, of course, the contractor takes the entire risk. 

Next is the question of what goes into ~he contract-,taking these 
three general classes of contracts, what do we put into the agzeement 
when we make it? 

In the first place% the contract is not necessarily v~itten. It may 
be verbal or an exchange of letters, ~it ordinarily it is reduced to a 
v~itten instrument in order that-the disbursin G officermay have something 
definite on which to make payment~hen the vouchers are submitted to him. 
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Inevery purchase contract~which the Governmentmakes there are 
certain basic elements which must be incorporated the same as in contracts 
~th individuals. In other words, there is the question of the description 
of the supplies youare going t~ buy, the quantity of supplies, the date 
of delivery, the price, the time Df pmyment. Those things are just 
incident toany ordinary business de~l for purch~ses,~and:theymust go 

into governmestcontracts. 

However, there are a number of additional provisions that go into 
government contracts because of the pecu&iar position of th~Government 
as a contractor, lam going to take a f~w:minute~, gentlemen, to sketch 
for you this special position of the Government when it gets into the 

contracting field. 

In the first place, the Supreme Court has held that the United States 
Government as an incidence of its sovereign power may make contracts within:: 
the sphere of its powers under the oonstituti0n, That maybe t1~ough the 
instrumentality of the department oharged ~iththose constitutional duties 

of the G0vernmen~. 

Now there is an old princ£ple of law that the sovereign cannot be 
sued ~<~thout his consent. Under the co~mon law the king cou'ld not be 
sued. That rule has come over to the United States, and the United gtates 
Government cannot be sued ~ithout its consent. Tf Congress did not 
consent to be sued, a Government contract would be nothing but a moral 
obllg~%ibn, and as such not enf0rceable at law ~. However, Congress has 
consented for the United States to be sued in con bracts and, as ~ result, 
Government contracts stand on the same footing as other contracts~ You 
can sue the Government just the same as you can sue• an individual for a 

breach of contract. 

The courts have often ~aid that when the Government enters into a 
~ontract it stands on the same basis as any othercontractgro That is 
tru e in a general sense. Government contracts are: subject ~ ordinarily to 
the Same laves as other contracts, but that is not strictly true. In the 
first place, the courts do not treat the Government the same as an 
ordinary contractor~ Because of the ~reat:publicint~rest in government 
contracts, the Government receives spBcial treatment in th~ ' courts. 

Second, ~h~ Gov~rnmentcan act only through its agants. Agents are 
all oublic officials. The Supreme Court has held that every ~gent or 
officer of the United States, from the President to the lowest, holds his 
office subject to certain limitations. In other words, he has only tee 
authority conferred upon Him by law.] Therefore, government agents are 
in some respects treated differently from agents of private parties. 
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The third is the sovereign aspect of the Government. When private 
parties make contracts, their contracts are subject to the sovereign power 
of the state. .In a government contract you have this situation: The 
Government is both the contractor andtho soverei~which puts it in a 
very difficult situatibn from the ordinary contractor. Congress in its 
~overeign capacity has passea a number of laws applicable to the Sever , ~  

In its contractuaIi capacity, and it is that group of laws which i~luences 
so much the type o~ the contents of government contracts. 

Because of those laws, we ~have a lot of ~That we may call "boiler plate" 
which has to go: into:govornment contracts. Some of these: laws require 
that particular provisions bo inse~ted. The others do not require a : ..... 
particular provision but because of that law the orovisions of~the govern- 
ment contract must be drav~ with that law in mind] I will explain some 
of the more important provi'sions. 

The first is the provisi.on that officials will not benefit. Thelbasic 
law that no member of Congress may share any benefi% under a government 
contract is included as a contract provision. I may say here that I have 
seen some British contracts ~'~T~ich contain an ~most identical provision 
v~th respect to participation in British government contracts by members 
of Parliament. 

Next is the covenant ~gainst contingent foes. That is a covenant 
under which the contractor alleges that he has no~ secured that contract 
as a result of any agreement to pay a percentage or brokerage or contingcnt 
fee. There are ~,vo purposes for that provision: First, to discourage the 
use of personal influence in scouring government contracts; second, t0 
eliminate unnecessary middlemen. The government policy.is to deal directly 
with the producer not throuTh unnecessary brokers or*middl:emen. That was 
first put into government contracts during the First World War and for a 
period up to the passage of the Procurement Act it ~'~'as a matter of Executive 
order. BY directive Of the President such a provision was included. Now 
it is an actual requirement as far as the Armed Services are concerned in 
the Armed Services Procurement Act. 

Next is the Buy American Act. We have a provision of law which 
requires, subject to certain exceptions, that our purchases of supplies 
mu~Bt be limited to supplies manufactured or produced in the United States. 
Therefore, we have in the contract a provision under which the contractor 
certifies, if it is not an exceotional case,, that the product which he 
will furnish is in fact produced or manufactured in the United States. 

We have a provision covering the assignment of claims, but I ~von't 
go into detail. 



Ther~ aro ~¢~o provisions based on payments. One law of Congress 
pr0vi8es that payments for supplies and services shallnot he made until 

Therefore, in drafting the supplies or services are ~ctually received. ~ ~ 
the payment provision, it must he'drafted in aco0rdancewith ~hat law; 
~hat'is, the wayment will not be made until dei~very of all or a part of 
the supplies. You may make partial payment on partial delivery but the 
payment article in-government contracts must Be drafted with this law 

in mind. 

Now in the present contract act there is a provision under v ihich in 
certain cases advance pa~ents may be made . If ft is an appropriate ease 
for advange payments, then we have an advance payments article drafted in 

" " * t accordance wlth tha provision. 

Certain acts of Congress cover wages and hours ar working.conditions. 
The first is the old Eight-h0Ur law of 1892, an act ~hioh originally 
provided that under certain types of government contracts labor is not 
to b~ ~ permitted to work more ~ti~ai eight h0urs in one day. ~That has been 
subsequently modified to permit ?fork in excess of eight hours on the 
paYment of time and a half. 

Next, the Davis-Bacon Act ~nhich applies to contracts for construction, 
operation, and repair of public buildings or public works. It requires 
that the contractor pay the prevailing rate Of wages in %he 10cality, 
The Se:cretary of Labor determines the prevailing rates in various localities 
and in the construction contract, therefore, we have a provision setting 
forth these rates and requiring that the rates b e paid byLthe.contractor. 

We have the so-called Copeland anti-kickback act whichgoes one 
.step further and Says that not only must he pay the rates, but if he 
takes any wages back he can go to jail. There is a contract ~provision 
to aid the penal statute. There are certain pay roll reports which he 
makes and which give us a basis or a Check on whether or not there has 
been any kickback. 

NexAt is the Walsh-Healey Public Contracts Act. That is an act 
applying to the purchase of supplies in excess of $10,000, That act 
has several provisions: It requires tha~ the contract must be placed 
with a manufacturer or regular dealer; it provides for certain rates of 
pay thatmustbemade and certain vrorking conditions, par~icular~ywith 
respect to the employment of women and minors. 

If the contract comes under the new RenegStiation Act, v~o must have 
a provision stating that it - is subject to renegotiation. I v~ll leave 
the discussio~ of the Renegotiation Act until later because it covers 
several different aspects of the subject. 
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There are two provisions tchich are r eauired by Executive order: One 
is the provision ~th respect to convict labor&. Many years ago, I think 
in the.time of Theodore Roosevelt, an Executive order was issued requiring 
that this convict labor provision be includedin government contracts. 
It, in effect, prohibits the use of convict labor by a contractor. It 
v~as passed at a time when it %vas fairly common in some circumstances to 
hire out state convicts. Now that practice is so well ended that the 
provision has very little effect. 

The other is a provision which was inserted by ~xecutive order during 
the last war and is still in effect. It prohibits a contractor from 
discriminating agains t any employees' on the basis of race, creed; color, 
or country of origin. That is required to go in all contracts, although 
it is not a provision of l~. 

No~f, in addition to the provisions required by law or required by 
Executive order, we have a number of provisions based on over-all 
government policy. You must remember that the Government is a big operator. 
Every year it makes thousands of contracts covering billions o9 dollars. 
As a result, there are many matters of contract oolicy ~vhich have bedn 
developed over the years. It ~ouldn,t be "- ~ 

pract~ca~ for example, to leave 
all these matters of policy to every contracting officer to decide every 
time he had to go out and make a contract. Not only do we have certain 
.standard forms, but we have certain standard oolici.es :~Thich apply to 
certain situations ~mhich occur time and again] I will just men, ion some 
of the more important ones. - 

First, government contracts have a so-called ":change" article ~fnich 
permits the contracting officer to make certain changes in the draftings, 
specifications, crating, packing, and so foroh--rulatively ~ ~ minor Changes-_ 
but it 'does give the contracting officer the authority to make certain 
changes, He musz make corresponding changes in price if it increases or 
decreases the cost to the contractor. 

The second is the inspection article. ~e have an article providing 
for'the.type of inspection of the finalproduct delivered under th 
contract. - s 

We have a provision covering termination by defaUlt. In other ~vords, 
what action will be taken in case the contractor defaults int~he performance 
of his contract. Incertain cases ~J~e have standard provisions for liaui~ 
dated damages.° If it seems desirable under certain types of contract for 
including a provision for liquidated damages in the event the contractor 
is in default, ~e have a standard liquidated d~mage article. 

In certain cases we have an article providing for the termination of 
a contr.%ct for the convenience of the Government. I ~dl! discuss that 
termination for the convenience of the Government as a separate Subject 
I will not go into it nosy. 
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• ~. 4,,,. n '~,r,-, "h,.,',,.~,-a ~rovision .cover~n~ ~overnment'-furnlshed proper~y. In ma y 
-cas~s the Government furnishes either part of the mater~al or certa 
facilftios. ~e have, to nave a provls!o, based on not on.ly over-all p'olicy 
but on .th..'0,regulations withrespec.t Go accounting for govelrnment property, 
and so forth. We have to take that into consideration in drafting a 
provision for the use of government propert, y or facilities by the contractor. 

We have a provision on insurance. It. is the over-all .policy of the 
Government, not merely in uontracting, but ge.nerally, to carry its own 
insurance risk.. The gOverns.eat opt, rations are so large ~d so diversified 
tha.t it is unnecessary tO have insurance comoanies to spr-O-o.d the risk 
and, as. a result, the Government be~rs thi.~ risk. Consequently,.. . :when pro- 
per~y is turned over to ~ Oontractor. or when he leases.~ovOrnment property, 
to determine what kind of'insurance ooverago he should have, we take that 
over-all policy into consideration, 

On the other hand, there are certain instances ~,~rher~ it is to the 
• advant0~e of the Government tO have the contr~.ctor carry some insurance 
cove-regal.. Fo~ instance ,."In a cost'plus, contract it .may be an a~vantage 

-to the .Gove~.nment be have him carry some kind of liabi,lity insurance on 
his .automobiles. It is~.not - s~ much a mat~o.r:of shifting theriSk bu~% an 
administrative .device for prompt Settlemeh~t" of such Cases. In other " 
Words,. it: might cost the. Gov.ernmon, t more to attempt to ~o ou~ and settle 
.dan~%gos for wrecks, or..accidents by contractors '~ .trucks than to oermit 
them to carry some insurance even though we pay the premium. 

We have another provision covering tax~s. TnOre again the Government 
in.its unique position of being sovereign is innnune from .state taxation, 
dith respect te federal taxes~~o have this situation: OrdinariLy, the - , 
courts hold that the Government does not tax itsoif, On t!!~ otl~er ~and, 
tax exemptions, that is the getting of exemptions, %he administrative 
work may cost more than the exemption is worth. In.either Case the 
Government gets t he" money, v~hother the contractor is taxed, vchether the 

- procuring agency pays the tax, or vzhetKer the procuring agency gets the 
exemption. Of: course, if you get:an exemption, you may save the 
appropriation a little bit'. .~7hother the. administrative *,.~ork to get the 
exemption is worth saving a little money .for the ap~ropria~ion is a 
qde sti on. 

In the patent field we have a number of questions. I don~tvcant to 
get into the .:~etails of patents., but we have the question of coverage 
which the Government will get .from the contractor, that is patent 
protection from the .contractor. In research and development cases we 
have a question of what patent rights the Government s~ql.1 be granted by 
the contractor in the event ~.some new invention results from %he research 
or development contract.. That is a .matter of impOrtaht oVer'all pe.licy. 
The contractors in ma~uy oases vt~t to keep all the patent rights. They 
are very chary of what rights they give the Government. The Only way the 
contracting officer can be in a good bargaining position is to have a firm, 
fixed Government policy behind him. 

9 
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Anb~her matter is disputes. The pol.~cy of the Government is that all 
questi6ns of fact be settled b~ the contr@~ting officer, subject to appeal. 
In the Armed Services we have set up a boand fo~ h~arin~ these a~peals and 
w~ have a disputes article covering the mathod of appeal, So much Do~r the 
p rovi s i on s. • 

/.- 

Now~ :gentlemen, I just want to remarkat this ti~e that while most of 
the government contracts fall into fairly standard patterns and many 
standard forms, from time to time we run into a situation where a contract 
must be tailor-made. In other words, we musz have particular provisions 
covering unusual :situations. So:that you .cannot always oount en • using 
standard forms. I believe that ~Ir. Andrews and Colonel Pl~illips S~tk 
covered the matter of the efforts we made under this Broc(Irement Aot to 
have in the three Armed Services standard procurement re gulati6ns. I Won.,,~t 
go into that in detail at this time., . 

On this matter of Contract terminations, which i mentioned before, in 
peacetim e it ~as not been our practice to include a:termination provision 
in all government contracts, that is termination for the convenience of 
the Government. It is always essential in war. It was used consistently 
in the last war and, to a large extent, in the ~First World ~Var. However, 
under present conditions, particularly in view of the research and ~:~ } 
development program, it seems essential in many cases to have a termination 
provision in the contract. 

~ow, ~ as you know, in 1944, Congress passed the so-called "COntract 
Settlement ~/ct" whidh provided for the conditions under whibh'Government 
contracts could be terminated. That act is no longer applicable. It 
applied only to war contracts. A new act was suggested to ~he last 
Congress but it~s not passed.. That act was largely the same ,as the : ...... 
1944 act, except f-or these differences: 

In the first place, it didn,t apply across the board. I~ applied 
only when it ~was speci•fically included in t~c contract; ~Thers~:were c~rtain 
elements relating to interim financing which were~included-in the ~vmr 
act and not in the peacetime act, but that is a matter of C6htroVersy, 
Some of the Services thought it should be included. That is a matter 
which is now Uhder study. 

Under the 1944 act, settlements were finhl, not sUbje~ct tO review by 
anyone except for fraud. Under the proposed act, settlement Was not 
completely final. For example, in cost-plus •contracts the settlement 
fee was final but not the settlement Of disallowances previously made by 
tl~ "Comptroller General. That also is under study. I think I may sum,it 
up~ b~ saying this: In our procurement regulations 'We can provide for 
terminations for the Convenience of the.Government. ~An act V#ould facilitate 
~erminations but is not necessary, , ~ . .  : . : ~  . . .  . . . . .  
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No~ 4 gentlemen, I •want to talk briefly about the situation which 
would exist in the event we were thro~'~-into a sudden emQrgency and ~here 
we stand with resoect to authorities in this field. I think ~r. A~drews 
explained to you that section 2c(1) of the now Procurement Act proMides 
that when deemed necessary in times of national emergency any contnact 
may be let by negot.iation. Therefore, if we:had a sudden emergency, wo 
could immediately Start negotiating all'contracts and do away entirely 
with advertising and competibivo bidding, which would be quite advantageous. 

Second, I think section 5 of the act, as I mentioned before, provides 
for advance payments whenever the contract is authorized.~ ~bo negotiated. 
In time of emergency, when all contracts can be negotiated, wo can make 
advance payments under any contract and to,that extent we could finance 
the contractor and help him to get Start~.~d, get his work going, and :by 
in~nediate ~egotiation of •contract provide for ~dvance payment, 

The "Assigned Claims Act" has a provision under whic h counter claims 
can be limited to a particular contract. It.facilitates private financing 
of contracts. We don't ordinarily use that pr0vision in peacetime, bu~ 
we could resort to it in time of war and it would go far in helping the 
c0n.trac't0r to get private financing. That is about where we stand on the 
matter of financing contractors as the law is now. " ... 

In addition to th~se acts which we have on tho BOoks and a few old 
ones from the Second ~orld War, ~'vhich have not ontirely expired, the 
National gecurity Resources Board is ~,vorking on-the draft Of an omnibus 
bill, The present plan is to submit that bill to Congress, to be passed 
in time of peace and to become effective in time of war, I don!t know 
"~h:at th~ fima[ result will be, whether Congress will buy t:hat, but ..... 
whether they do or not, this omnibus bill will provide an excellent start- 
ing pbint. Even if not enacted by Congress, separate chapters-~-if not .~ 
the whole bill--can immediately be submitted to Congress o n thel outbreak 
of hostilities. 

I won't go o~er all the provisions of that bill, bu~ will mention a 
few~'~hioh relate directly to orocurement: 

One is emergency contracting authority which is virtually a 
reenactment of Title II of the First War Powers Act. 

One is defense facilities which autho.rizes .the use of funds for 
erection or for rehabilitation of manufacturing f~,~cilities. 

Production. loan guarantees is intended to permit the Government to 
guarante0 loans in order to fo.cilitate further.Drivatb financing of 
war contractors. 

II 
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Priorities and allocations which will authorize.the President to 
acquire priorities in the perfermance of government contracts and to 
make allocations. 

The m~udatory order provision which doesn't differ materially from 
~ec~ion 120 of the National Defense Act and the provisions of the Selective 
Service Act of 1940 and 1948. 

Exemption from antitrust laws. 

Authority to requisition. 

Contract price adjustment.--Again I may say on that, the Contract 
Price AdjustmentAct is a reenactment Of a statute passed in 1944 but 
which was used only in one or two instances, the Services reco~ended 
that chapter be deleted from the omnibus bill. 

Finally~ a provision for r.enegotiation. 

Gent~emen~ that brings us up to the question of renegotiation. That 
is a big subject and I can hit only a few high points in this talk. I 
have left it to the last because of its relation to the most difficult 
part of this whole problem, namely pricing. ~.3~hat kind of prices are we 
going to give under these contracts in order to prevent excess cost and 
excess profits to the contractor? I don't want to get too much~into the 
discussion of war economy. I think this entire cross section of private 
pricing,is difficult in time of war--particularly under a war economy. 

I do want to say briefly, though, t~hat this auestion of profiteering 
in war is an old one. 7~re had it in the Revolutionary ~Var~ the Civil 
War, th~.-Spanish American l,Var, and, to a large extent, ,in the~First V~or~d 
%Yar. The important thing is that in the First World ~ar; as the result 
of excessive profits, s6me effort was made to curb them.. ~TTe had high 
income taxes, some allocation, and some price fixing by the War Industries 
Board, which no doubt you will study here. There was considerable public 
interest in ~his ~effort to curb excessive profi, ts of contractors, strong 
public sentiment against war profiteers° The Armed Services are very 
sensitive to permitting excessive profits as a result of th3ir contracts° 

However, gentlemen, I ~rant to stress this: It is my view and I 
think it is pretty generally held, that, while this matter of excessive 
profits has ~ lot of public appeal, the most important consideration is 
not the question of contractors getting rich° The first consideration., 
of course, is to get the munitions which you need for war. You have to 
do that whether high profits are made or not. The second consideration 
is the question of cost. In other words, we don't want to get any 
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arbltr~ry-idea about prev@~ting profits because by arbitrarily curbing 
profits you are likely to increase the cost of war materials t:o the 
Government and that will lead to more inflation. Finally, of course, 
is the auestion of-curbing p~ofits, but I ~hink it is cerbainly.~hc 
third, ln importance. 

Now in the e~rly days o~ @his ~ar, particularly following Pearl 
}L~rbor, ~e had a typical.war economy, the terrific rush, the demand for 
supplies, with contracting officers under terrific pressures to get 
out contracts, get supplies, and get going. As a result, a lot of 
contractors were making excessive profits. It ~as:not'necsssarily 
their ov~ fault. In many cases they went into these contracts ~thout " 

k~ving v~hat the cost was going to be to .themselves. They had to 
increase their facilities; theyhad to. ~rain a lot of inexperienced 
help;~the-y~went izto a field, many of them, with which they were not 
familiar, and they had. never been making thisstuff. They just didn"t -~ 
know what the costs were going-to be. The situation could be met in 
some part.by a provisiou fqr price.,~svisien or escalation, bywhich 
theywould try to shift some of th~ risk. But those things~v;er~ not . _ 
suff~cleint!y e~fective. '= They'h~lped, but they didn't solve the problem.. 

is. a.rssult, by :1942 ther~ was strong public feeling against ~he 
~xcessiva profits ~hich ~ore being made, and th~ matter was raised in 
Congres:s.~. We.had proposed the so-call~d Case amendment. That-amendment, 
~vhi~h.~s:icffered by Mr. Cas~ of South Dakota, and which, I believe,. 
mc~nally Passed the House, would limit profits to six percent. The 
S~rvic~s felt that that would be fatal, that it would interfere largely 
with getting contractors and would take away too much incentive from 
.good contractors. As a result of batting the matter back and forth and 
after~s~snSi~e h~arings, Congress c~me uo with the Rene~otiation Act 

~. of. 19~2, iv~hich provided, in effect, that after a contract was completed, 
i~ woul8 be renegotiated to determiHe v~ther or not the contracto r had- 
mad~_ana~cessivs profit. 

Tha~ ac~ ~,~as ~mended in 1943. At that time Congress~prBscribed in 
generaL.thefactors that would b~ taken into consideration in order to 
determine v~hat were excessive pr0fits. There ~er~ ssvsn provisions in 
that part of the bill: 

i, The efficiency of th~ contractor, with particular regard 
" ~ " "O to the attainment of quantity ~a quallty products, n, reduction o.f costs, 
and.economy,.in th3use ofmaterials, facilities, and manpo~ver. 

2~. Reasonableness Of costs and. profits, with particular re~.ard 
to v.olumaof production, normal prewar earnings, and comparison of.war- 
and peacetime products. 

3. Amount and source of public and private cepital employed and 
not ~orth--in other words, the question of what the contractor put in in 
the way of his o'~n faciii~ies. 
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4. qxtont of risk assumed, the ide~., that the. loss th~ .risk on 
the contraztor, the less profit he, ":~as entitled to roceivo. 

5. Nature and extent of contribution tb the war effort, including 
inventive and developmental contribution and cooperation with the 
Government and other contractors in supplying technical assistance. 

6. "Character of business, including complexity of manufacturing 
tecLnique, c~haractsr and extent of subcontracting and rate of fume veto 

7, Such Other factors, the consideration of which the public 
interest and fair and equitable dealing may require. Those were th@ 
factors which were used for actual renegotiation. 

Now it is hard to teli how much renegotiation heloed. I think 
there is no ~estion that it di~ a lot ~to curb excessive profits. V:e 
recovered from rene~otiation about:ten billion dollars, of which about 
seven billion would have bean recovered as a ,result of excess profits. 
In other words, when you take avTay profits, you, of course, cannot tax 
that amount as excess. The actual net recovery, exclusive of taxes, 
was something like @3,260,000,000, we actually got back, which, of 
course, was a substantial amount, In~dition to that, there were many 
contractors who, knowing of renegotiation, (]eliberately cut their prices 
rather than keep their orioes up and then have to renegotiate them and 
pay money back--a matter of public relations. So you can't tell how 
much ~ve saved. 

The best summary of renegotiation I have seen was made--and I am 
going to take the liberty of reading it--by ~r. Rocky of the Navy 
Department in a hearing before the House Ways .and ~eans Committee. He 

.said: 

"The renegotiation law is an attempt to adapt" our profit economy 
and system of free competitive enterorise to ~:artime conditions. It is 
strictly a ~ar measure, adopted as an alternative to a rigid formula 
for profit control, such as contained in the Vinson-TranmellAct, and 
in olace of profit control through taxation. 

"Experience has shown that a~y method that fixes a ceiling on 
profitS when applied to all cases, whatever the facts and circumstances, 

~ results! in excessive profits to some and inadequate rewards to others. 
P~ofit control through taxation not •only has all th~ disadvantages of 
a rigid formula but also serves to encourage high cost production. ~To 
fixed formula will contr9i war ~rofits, and at the same time, make 
adequate allowance to a contractor for his risks, "performance and 
contribution to the v:ar effort. 

~ f 
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"The aims and objectives of ~he:renegotiation law are (!) to encourage 
efficiency ,~nd.volume in War pr6duction~ (2):to-keep',the'costs of munitions 
and materials of war under control; and (3) to orevent ~=he ,reaiization 
of unconscionable profits by war contractors. In short, 'the law is not 
a ounitive measure, a revanue measure, nor a regulation me~sure. It is 
a pri~cing statute and a~ such is an esse~mti$~part of wart~:me procurement. 

I i cannot emphasize th~s fact too strongly." 

Gentlemen,, in conclusion I want to saF that no one can tell how 
e ffectiV~ renego tiation ,is going to be in the next war. Tliere are some 
disadvantage~ to renegotiation. I think .there is no question that if 

• yo~u have a rene~btlatio~- statute you discourage • contractors scme~vhat in 
making a close price and y0h take a:~ay some ilof the incentiv3 of t~e 
contracting officer. It is very easy for the contracting of~ficer" under 
pressure of war to say, '~ell, renegotiation will t~ke care of it. I 

"" ~don't have to worry abo'ut-prices." I think renegotiation is certainly 
not a cure-all. .If Well administered, it will be a~ effective instrument. 
It vrill not obviate the necessity for good business, sense or careful 
price analysis or for intelligent contract provisions. We ~~ill Still: 
have th e pricing problem, e~en though we ~ve renegotiation. If poorly 
a~nis~ered, renegotiaticn can be worse than useless. It can' amount to 
nbthing more, than ataxing measure! In effect, divorced from procurement,• 

it ~ will do nora :harm t.han good. : : ~  

"~ . 1 , ~  1#.  

We presently have a limited renegotiation statute on th~ boo,,.s. It 
applies to'all purchases under the provisions of this Seco-nd DsficienC~ 
Appropria~i01ns Act, the act fo:r th~ 70-GKoup Aircraft Progr,a~, all 
expenditures under that, and in addition to all other exp~ndi~,~res for 
aircraft and aircraft parts. I It may be that the way w~,' administer the 
present peacetime Renegotiation Act :~ll have a good de~l of effect on 
hcmz effective renegotia~ion will. be in a ~uture war. 

That is all, gentlemen. : 

~fl~.~NCY: There is o~e other topic tha,t General Brannon will 
• " " " ~ take, the questions, ~n~ly,u Letters discuss with you briefly b~ore we 

of Intent. It would be well to have that discussed a-t this~time in view 
of the fact that one of the seminars this ~afternoon will i takeiup military 
procurem~n~ contract for/ns and.c, lauses. ~ 7 . .  • 

.. . ~,, . : . . .. • . 

GE}~RAL ' " < BRA~ON: Geztlemen, af.ter gr.aduati~ from the Industrial 
Cell@go, I spent .a year in the ~lanning Branch of.the Assis%ant.~ecrstary's 
0ffice. One of the acute • problems on whichwe worked at that time was 
how we would place contracts iu time of emergency, hew we would get the 
program und@r way in a hurry without ~aki~g the long time ~ecessary to 
negotiate th~s:c involved contracts.. 
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The best thought i could come u.o with at that time was to use section 
120 of the National Defense Act, that is giving contractors compulsory 
orders. .That was not favored very much becaus6 during the First World 
~ar..compulsory orders were used only as a device for the contract'or who 
wouldn't play ball. That was the last step. Whdn we couldn,t get a man 
to come in any other way, we issued a compulsory order. For that reason, 
there was a lot of feeling against it; people didn't want to use it. 

There was another objection'w~en the actual time came. Section 120 
of the ~Ia,tional Defense Act says "In time of war or wh6n war is imminent, 
In 194Q nobody wanted to concede that war was imminent to the extent of 
bringing section 120 into play, It was pretty imminent but nobody 
wou~d officially say so. So w e  couldn,t us~ section 120 even if we 
wanted to. 

lmay say that device would have this advantage. It would give: th.~ 
oontrac.tor complete protection, in the case of a compulsory order, for 
the reason that we could make a Contraat and if it didn't go through 
we could pay him whatever his costs were. It was a d~vice which would 
protect the contractor in immodiately getting under way in production. 

%i'Fhat actually happened was, since we couldn,t use section 120, somebody 
~daw~loped the Letter of Intent. I would have been proud if I had 
thought of it. I helped in putting it over, but it wasn't my idea. 

The Letter of Intent worked thisway: In the early stages, 
par~ticularly in the' summer of i940 after the:~all of France when we 
real~y started our procurement program in a big way, the first bottleneck 
was in trying to get people into production and get some sort of machine 
tools. Rather than wait for the negotiating of a complete contract, we 
hit on this device of the so-called Letter of Intent. Under that, the 
contractor would be given a letter stating that the Goverr~me~t intended 
to give him a contract and t o negotiate the details. In %he meantime 
he was authorized to go ahead, with his tooling up to a certain amm@unt-- 
half a million or a million doll.%rs--in preparation for receiving this 
contract~ There was a further provi.so that, in the event the parties 
were Unable or for s_ny reason did not negotiate a formal "con trac%,the 
Government would reimburse the contractor for the cost he had beenput 
to for the tooling operation. 

The Comptroller Geners~l agreed to go along with this plan-and 
permitted us to draw up a little half-pa~e letter to enable these fellows 
to get started on tooling--whioh .... was-t~e first st~ any~v.~:~yo-~ud~ in .some 
oases, assemble special materials. The lettGr proved to be ~ v~ 
effective device to t t ' ,~ t  "fi",_~ ~-,.,,-., . . . . . . . . . .  ~." ÷ -  ~ ~ry 
~l_ . . . . . . . .  ~ ~ ~ , ~ . ~ b - u 4 : ~  unugr way. ±t covered a Defied of 

q ~g tlate the large nmmbc~,r of form~l contracts. 
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Subsequently that was expanded a little bit to tho so-called Letter 
Order or Lott~ C-ontr~ct,. The.latter was the~ n~gSt common, and Under it 
We would ente.r '~nto: a ~vary .informal egreement with tha: contractor, 
stating,. '~W~e propose to :~2Ve .yeu ~a ,contract hO ~produce an/airplane"-i 
-tank~ or ,~-ha~e~er i t:was--"You are authorized re-go:ahead and make 

• expenditures....:If, we are unable to agree on a con.tract, you v~ll be paid~" 

The difference between th~ Letter .Order and the Letter of Intent was 
that: under the Letter Order ~the contractor actually~agreed to go ahead 
~th the:work..Under the LetZer of Intent he was not bound to go to 
work. if he bought some machine too!sand.we di4m't make the contract, 
he would be reimbursed. If he got the contract all right, that cost 
~vould be&nc,luded, But he did not ob.ligate himself to do anything. 
Under the Letter Order, he did. agree to go ahead with'the work. Of course, 
the: Letter Order. provided that it wo~ld be subject to the various 
p~ovisions of the formal~contract. I believe that covers it:briefly~ 

GENERAL VAN~[AN: Would you touch on.~he reaction of the banks to 
the Letter of Intent and the Letter Order? That is, could a Contractor 
based: on either one of them receive consideration from the banks in order 
t~ st&rt his ~ork? 

.GENERAL BRANNON: Frankly, I don't, know as a Practi:cal matter how 
effective that was. Of course, after we had the A.ssignment of Claims 
Act, which itself was, after all, a war finance measure, the banks could 
get an assi'grament even Under the Letter Order. I don, t know about the 
Letter :of Intent. I don't think there was anything .there really to 
assign. But:certain&y he could under the Letter Order. V~nether~ as a 
practical matter, the banks were skeptical, I don't kno~v. 

OS;ESTIO~: General, I hav~a question about t~rminaiion. Did I 
correctly unde~rstand yo.u~to state that it is not essential .~o have an 
act now? Would you de:fine that a little bit, please. 

G:E}~RAL BRANNON:. We can have in the.contract a 'provision under which 
we ~ state that at the discretion of the contracting officer, the Secretary 
of the Army, .or the Secretary of the Air Fgrce the contract may be term~ 
inated; that clause will provide the conditions under whichthe contractor 
will be-paid, It canbe by ei~ther formula .payment.or negotiated payment~ 

The 01d idea was fo~ula settlement, In other words, we N~vould pay 
the centractor.the contract price:for everything he had completed; we 
would pay him fgr-the work in process,-and ordinarily some profit on it. 
• We would not pay.him, hovcever, :for the Unearned profit-on the contract, 
that'.is,: the profit he would have made if he had completed the oontract~ 
In~:other w0,rds, he got ~is cost, he got-the profit on the work he had 
done, but no unsarned profit. " -: ..... 

": . J ", 
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We can out that kind of provision in a contract. Yfe can even out 
in a contract a provision for a negotiated settlement. The main 
difference is that it doesn't have the finality which it had under the 
ContractSettlement Act. Under that act, the Comptroller couldn't go 
back and say, "This was a poor settlement and you should have done this 
or that." It was final exce'pt for: fraud. Under the termination 
provision, it wouldh~,t be final. We could go ahead and settle ~'ith the 

,contractor, but it was subject to audit by the General Accounting Office. 
,That is about the only dmzf~rence. As I said, an act would be a con- 
venience, but it is not necessary. 

QUESTIOT!:` I think you said,, sir, that'the Govermment got back some 
ten billion dollars by renegotiation, of v,~hich some seven billion dollars 
would have come back under income ~ax ,~u~:ay, leaving a net of three 
billion dollars. I wonder if you have any idea how much Of that three 
• billion dollars would have been spant in costs of administering the 
renegotiation. In other words, the income tax~as not the only thing 
that would come off the ten. 

. G~:,~RAL BRA~ION: A relatively small amount. I don't la~o~ exactly, 
but.as I remember it,_ something like 30 or 35 million dollars, a 
relatTively small percentage for the actu~l administration ef the 
Renegotiatien Act. 

QUESTION: You mentioned the subject of patents. That Opens up the 
wHole"field of monopoly rights gr&nted by the sovereign and their 
relationship te contracts in time of wa~. 17ould you care to discuss 
that? 

~ . . . . . . . .  RA..I~;OJ: Yes ,  I ~ l l  d i s c u s s  t h a ~  b r i e f l y .  There i s  a l o t  
of discussion~ .,. On ~atent_ rights. As you Icno~v, there fs a considerable 
school of ohought that this monopoly provision should not exist at all, 
so there has been a reconmendation made to the President that in all of 
our research contracts we take all patent rights and inmlediately 
dedicate them to the public, In other words, if the GoverrnrLent pays 
for the patent, it should be dedicated to the-public. 

The Arn~ed Services ar~ opoosed to that for.this reason: If we were 
dealing only with professionai r~3search people, paying the entire price, 
-that vro~Id be proper. It is our policy in those 6irctumstances to. take 
the patont rights and dedicate them. Head, ever, we don't hay@ enough 
research facilities of that type in the ceuntzy. We have to depend to 
a large extent on industry--these big concerns,, lTestinghouse, General 
Electric, people of that kind--for a lot of our research v.rork. Those 
people are not int0rested in research for, the little profit they make 
out of it. The~ are interested because of the interest they hie.re in 
the commercial f.:~atures of the project. As a result, we fodl this way, 
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t~t if the Government pays all"or a substantial p4rt; it: ba,r~tainly. 
should have at least.tha license to us-G it for governmcnt p~rposaso BUt,. • - 
if we insistupon th6 complete rights,.,~e.discourage a lot of people on "': .... 
~,'~hom~e are-~ependent for our" research work. 

Q~STI0}[: General, w"ould you care to.discuSs v~qat r form of cQn~ract 
~vould be most attractive to a man -v~,:ho v~as alraadY full timG, neavl, y 
engaged in cen~nercial businoss and making a big profit? ~h~t kind of 
contract Would he be most likely to,accept? 

GE~rE_RA-L BRA%~{O~T: 0ral~arz-y, I think a contractor ~,:¢ould like a fixed- 
price contract, .He is.t~6 ent'ropreneur. He is in business for profi t • 
He is .%}~illing to .take the risk andmake ~vhat profit he ..can;.that is, 
assu~ning it is tha kind6f product v~hore he can make areasonably good 
guess as to ho~ much his costs ~,,~ill be .~nd "~hat his profit:v,~ill be. You 
may get into the research fio-ld, for example, ~hqro-the project • is. so"". 
indefihii~ that it just'isn't practical to makd a fi,x.ed-price co~.~raot. 
He doesn't knew whether he is ~oing. to bs ~blc to come up. ~vith somothi~/g 
that ~¥ill work. Ee may spend a million dollars trying to dcvalop some- 
thing ~-~ithout kno~ving v~hether or not, vch~m he gets through, he can give 
us an instrument or a tool, ~;zhatovor it may be. In those ,circ;umstances 
about the 0nly •practical thing is .to haw~ some. kind of cost centr~,ct 

and lo.thim use his best affort~. 

QUESTION: What rules •apply under a contr~ct as to~hether..advanoe 
oayments:will be made? In other words, can a cantractor receive ad~ance 

payments %vhether or not he needs."them? 

GE~;[ERAL BRA}~0N: .Well, we dontt have to allow advance pe~anents. 
As a matter of fact, th~ Services arm pretty, chary about authorizing 
advance pa~uuents. Of Course, in warti~,,.e ~vhen you: are c~llin@ on a man 
.to ,enter into a stran~ ,tYpe of -~ork or maybe take. on a velum, e of.v~0rk 
far beyond .his normal .capacit,~ or covered by His normal line of] .credit 
at the •bank, ~he Government has .to do something to help him.. .In peace,- 
time, ~ho@ever~ the general feeling..is that a n~an ~,ho cozes-in for a 
contract should be able t0'fina~/ce it himself or thr0u~..,h his banff. " 

In some ef these :ros~a~ch contracts, part~icularly with schools and 
universities, for examo.le a state un~ve.rsi~ty, t~ey.may .not ha,re any 
capital available for this kind of work.' They may have, s,.ome exaell~nt 
scientists Who would. !ik e to @~0 into this work, but they are almost 
precluded, from do,fng this bytheir financial position, They are not in 
business; they have no capital available. In other cases, ifmay be we 
have a small 0u..~fit With particularly., good engine~r-ing, skil~ where ,we 
think it is an adwantage to the Government ~to 'help,•.~hem out finan~ially. 
}~{aybe ~e think they are good engineers, but they don't" have very much 
standing in the industry and may not be able to get the support of tHe 
bank for the necessary capital to swing a government contract. So it 
is done when, for good and sufficient reasons, the head of" the 

lg  



. . . . .  : ~ . ] - 

"280 

department thinks it is t'o the advantage of the Government to finance 
~his kind of contract. 

QUESTION: We have learned that the contracting for research and 
development, particularly research, is somewhat limited; that is, their 

• abili.t5 to make th:e contracts they want is limited, due to the fact 
that ~ they cannot make them for a long. endugh p4r~od of time. I wonder 
if you would congruent on that? 

GEneRAL . . . . . . .  ~'~T ~'.J~'.,~'r.. : Y e s ,  we h a v e  b e f o r G  C o n g r e s s ,  a s  y o u  kuov;,  a 
r e s e a r c h  and  d e v @ l o p m e n t  b i l l •  One p r o v i s i o n  o f  t h a t  b i l l  i s  t h a t  t h e  
m o n e y  w i l l  be  a v a i l a b l e  f o ' r  a p e r i o d  o f  f o u r  y e a r s  a f t e r  t h e  f i s c a l  y~.ar  
in which the appropriation is made. We think that is very essential in 
certain types of research. As it stands now, under our general nule, 
our appropriation is limited to two years after the fiscal year in Which 
-the appropriation is made. Of course, it is something that we have 
reco~monded.t.o Congress, but until they pass it, we are stymied. 

QUESTION: General, I would like to know what the Army's attitude 
is in regard to :the Navy's revolving fund? Is it a question of eonstitu- 

' tionality in regard to the Army and Air Force? 

GEneRAL BRA~_ION: You know the Constitution provides that Congress 
shall have authority to raise and support armies, but no appr'opriation 
for this purpose shall be available for more than t~vo years. No~, the 
question is,-what funds are includad in .that terminology, "raise and 
support armies?" There is an old opinion of the Attorney Genorai which 
indicated--or at least he expressed his opinion--that appropriations. 
for general supplies was not within 'the prohibition. In other words, 
that the prohibition was concerned with the actual supply of the indivdua! 
Soldier. Our view, for example with respect to our research bill, is 
that certainly the funds for research and develooment looking toward the 
mext war are not so directly relate d to r,ais~ng ~md supporting a.rmies 
that it would be unconstitutional to have money available for a longer 
period of time. Where t6 drawthe line, i don,t know• i~nds for uniforms 
for individual soldi3rs and for food prob~ably would be limited, but 
when you get into war research, the question of munitions, I don't know 
just where the line is drawn• But I think that the proper line is, as 
I say, what is dir-~ctly related to this question of raising-sn~ supporting 
armies as divorced from the over-all' na.tional defense pi.cture. 

There is a considerable movement in the Army, considerable thought 
that we ought to try to get something like the Navy's revolving fund, 
It would have to be limited to some extent, but when it comes to the 
matter of constitutional law, ~e probably could go pretty far. As to 
how effective it would be ~, I don't want to speak on that. 
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QUESTION: 'I believe, general, it has been common oon~morcial -practice 
for a supplier tobiil his customer at the ~same time he ships his pommodity 

that might be an appreciable interval of .time. Wouldyou care to comment 
"on the repeal of that Idw, as to its effect on purchases and.price.s that 
the G0vernment. has to pay and of stimulating business with the G:ov~rnment, 
making it easier for commercial concerns to do business with the 
Government? 

GE~ERAL BRA~TON: well, there would be some objection to the repeal 
Of .that law. In the first: place, the govormnent operations, are so big 
and I varied. I£ ~0 sUppl'iePs are dealing with each other and they kno~ 
each other well, their respective credit managers kz6w aBOUt the ~ company, 
that it is all right. But when you come to the question of thousands 
of people with whom the Government has to deal, there are many oases 
when it would be disadvantageous tO the Government. In other words, 
we-would get Stuck'. 

Now in addition to that, you have this question 0 £  competitive 
bidding, a matter of liw where you haw ~, to award th~ contract to the 
lowost responsible bidder--vory'iittiC.- choice about who can get the 
contract. As a r,~sult of that situation , it ~vould be awkward if the 

offiCial and if you try to discriminate and say, 'SVell, this is & big: 
company, we are going to make payments to them," let us say to General 
Motors, "We will make payment to-you.'" But tothis little fellow, we 
say, "NO# you can't get ~ paymont~ you are small; we donTt know about 
your credit." It puts the official in an awlav&rd position whbro" he is 
dealing with various types of contractors. For.that reason, I believe 
it Would ~e objectionable to repeal tP~ act. . - 

~UESTION: We have hoard on this platform that at least one of the 
Services is a little worried, or doesn't like, the co st~plus.-incentive 
type of contract. In the ex~ple cited, which I believe ~as.thb l~avy-. 
Air Force Contract, the thought has come to my m~nd, ~ and. to the minds 
of some of the other members of the class, as to the possibility of a 
cost-plus~incentive type at a sliding Scale which might either star.t 
l~v and go up, or start high and come down. First, is that legal, and. 
second, has it ever been tried? 

GENERAL BRA~TON: I think it is legal. We had that to a conside:rable 
extent in the First World War, the so-called "bogy" type of contract, 
target contract, under Mqich the contractor would be given a eertain fee 
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in addition to his cost. Then if he reduced the cost bolovl ~hs estimate, 
he got a part Of the savings. ~e result often was that big profits were 
made, not because the contractor ~vas efficient, but because the estimate 
was away out of line. A contract of that kind is good 0nly if you can 
make a good estimate. If you can make the estimate good enough, it may 
be that you are almost in a position to have a fixed, price contract, or 
fixedprice with some escalation, as to any sort of incentive contract, 
I think you can use it only where you have a pretty good idea o£ what 
the costs are going to be. Certainly it should be limited in such a 
way that a fellow is really being paid for goodwork, not for a bad 
estimate. 

QUESTION: I would like to ask two questions: First~ referring to 
the remark that was made about this revolving fund, do I understand that 
the objection of the Army not the Navy comes from the use of the words 
in the constitution "raise and support armies," rather than "Armed Forces?" 
Apparently the Navy considered it all along. I wonder why the constitutional 
provision doesn,t say, "Army and NavY." 

GENERAL BRAN~T0~: It is just the way the constitution reads,!!Raise 
and support armies." Then there is another provision that provides for 
the Navy. That provision didn't say anything about it. Naybe they forgot 
it. I don't know. I think, of course, the whole question was being 
considered at the time when ~hey were thinking Q~ the possibility of a 
dictator, and I guess they thought ships at sea Wouldn't be of particular 
help to a dictator, vchereas the soldiers actually in the country:probably 
would. I think perhaps that is the reason they put it in one place and 
not in the other. They didn't lo0k upon the Navy as being able to give 
so much~support to a possible dictator as the Army could. 

QUESTIOn: .Under the "Buy American Act," the only exoep:tion~is,where 
the product is to be used outside of the United States, meaning beyond 
the jurisdictional control of the United Ttates Government, It occurs 
to methat, although we have a military government of occupation and- 
control in Germany, at least in the Western Zone of Germany, and Japan 
and Korea, or Japan now, that that is considered beyond the United States 
jurisdiction? 

GEneRAL BRA~DTON: It is considered beyond the United States 
jurisdiction, yes. It is a difficult question, but it is beyond. There 
are two ways of looking at it. One is the question of buying there. The 
other is letting them share the preferential treatment of American 
purchasing. Obviously, that is not ~thin the intent of the la~ even 
though it could be stretched to come within the wor~ing. • 

QUESTION: General, is there any requirement in present government 
contracts thatunion labor be used2 
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QUESTION:: Wi l l  you d i s c u s s ,  p l e a s e ,  the a p p l i c a t i o n  of the v a r i o u s  
laws you have mentioned to  purchases  made, say,  fo r :~he  ~ i n t e n ~ n e e  .,of 
the. Armed For'ces .outsfde of "the c o u n t r y ' o r  t h in~s  t h a t  YOU b.uy ou t s ide  
and~s~ipl in? Do they all apply?~ If not, what do apply and what don't? 

~GENERAL~ BI~A~.~NON~: ,' They generally appiy. For example, on the question 
Of payment.whether you can't pay for th~ supplies before they are received 
yes. One of~ %he exceptions i'n~theAr.m ed Services Procurement Act applies 
to procurement Outside of the United States and permits purchasing with- 

" ~n specifically covered. To some orient the '!Buy out adve~tis~ ~. Tl~at is , , 

American Act" has exceptions ~with respect to products to be used outside 
the ~ United States. Generally the various provisions apply. • 

: There are.a few others. For example, the rates of pan, lent in certain 
Of these labor laws wh¢ch are essentially for the protection ~f American 

.... " S' labor are not applied to c on~iracts ~ in for@!gn countr~e , the idea being 
that ConEress is not interested in trying~t o regulat~ labor conditions" 
in foreign countrfes. Therefore, these labor provisions do not apply, 
I.I,~,zever, there is a case Of that nature con~ing up in the Supreme Court. 
The Solicitor General is ar~aln~ that the labor provisions do not have 
any extraterritorial effect, although a New York court attempted to give 
the eight-hour law certain extraterritorial effects. ". 

" ,QU~.STI0~T" Pri0r to the war, we were usin~ payment bonds to as.sure 
that emp'loyees of th~ subcontractor would be paid as well as th~ empl0y~es 
Of:the prime contract6r. During the war, I understand; those bonds~were 
fl0t particularly used. Would you conment on the desirability or usefulness 
Of bonds in general as w~ll as what provisions were ma.de to assure that 
subcontractors or their employees do get paid undo'r government contracts? 

" GENEP~L ~BP~0N: Here is the situation. TI~ question of how 
effective bonds are is a matter of opinion. I think in many cases the 
Government doesn't ge~ very much in' the way 0f financial ~return for the ~ 
Premi~um it pays on bonds. However, w~ do get'certain credit.,servioe 
from the bondin'g companies.. The fact that your fl¥-bF-n£~ht contractor 
can't get a bond may b~ a.good reason ~or not awarding him a- contract. 

Now, on the particular point you raised, the question of ~he payment 
of .bonds comes up in this way. Ordinarily under the laws of various ~tates, 
you hav~ the so-called "mechanics lien," where laborers and material~men 
who furnish labor and materials for building a factory may have a ~ lien 
on that facto~ry for wages and materials. However, no one c an~ ge~ ~ a lien 
against'- the Governmbnt. So in on~ sense the laborer who works 0n a 
~ovarnment proj~ct doesn't ~have the type of protection which he would 
h&ve on an ordinary building. Congress ~has sought to 0v~rcpme that by 
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not giving a lien, but by requiring the contractor to carry this pa~ent 
bond which requires him to pay these lab'orers and ~.~terial men. I might 
sa~r tb~t where he has the performance bond no~e~tra premium is required 
by the company for the payment bond. 

During the war we had this situation. A!most &ll of our construction-- 
that requirement under the so-called ~iller Act ordinarily applies ohly 
to construction projects-.w,/as on a cost-plus basis. The contractor didn't 
get his money from the Government until he paid his labor. As a result, 
it was not deemed essential to require these payment bonds. From the 
nature of the project, there was no question of the contractor getting 
his money, going to ~iexico, and leaving his labor to whistle. He didn,t 
get the moneyuntil he paid his labor and paid for his material. In 
that situation it was considered u~uecessary to pay large fees to bonding 
c empanies for a protection which would not serve any practical purpose. 

QUESTION. ~ Sir, the talk today was entitled "Legal A~pects of Nilitary 
Procurement," and the term "procurement" itsel~f, as well as several other 
terms we use in obtaining services ~ and supplies for the Armed Forces, I 
believe, is very loosely defined. There is not a good definition which 
would stand up in internationa I usage. For instance why do we say 
"procurement" instead, of "purchase?" 

GENERAL B~}TNON: I don't Icqow. I will conoede there is that confusion. 

QUESTION~. Breaking procurement down, there arefour ~ypes of procure- 
m~nt: military proOurement, procurement by purchase procedures, by 
capture of enemy equipment, and by pure stealing; Purchase is by far 
tNe greatest amount in dollar value. The implications to the individual 
may be receiving goods, making purchases, and then receiving payment for 
the purchase. Why don't we hit on that thin C. 

GEneRAL BPA}~TON: You have a good point. I don't know the answer° 

QUESTION: ~vo other expressions, sir, ~@hich are used in that same 
loose category and which do not stand up in fact are the terms billeting 
and reouisition. We ale prohibited from billeting, yet we used the term 
billeting throughout the war, when, in fact, we never billeted; we always 
paid for lodging. And requisitioning&.we didn't requisition; We purchased. 
If that is in fact what we did, why not use the term purchase and get it 
over with? 

GE~TERAL B~0N: i Can't answer" that. 

QUESTION: I would like to go back to this termination question. In 
last year's report by the student body on this termination question, they 
recommended that we have another such act as the 1944 act in case we have 
another war. They also stated %hat the subcontractor was not fully pro- 
retted by that act. If those are true statements, what do you recommend 
for a future war? 
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" ;: 'G~'.,~L ']BRAN}~[.0.~T: I don' tkzlov~ jus t  where ~ou mean tha t .  the.,suboontractor 
was h.o~ adequa~#~ ~rotm.ct#.~d, .i ~ y b e  he d:idn, t "g'et. complete :prote.~'t ion,  
but there were very" l~Sera i "p#6 '~ i 's~s,  in  .the 1944 act fo r  the subcontractor ,  
I think. Td,.e, and f of t'he"a6~":'-p:rov~ded:tSr: payments to the subcontractor, - 
Izl. &¢r ta in  i ca.ses, the Gevernm.ent ,v0uld"pay:"the..subcontractor again even.  

thSfigS::, th~y'  .h.~d a~reaay:, paid. t-he~ pri~ne ; In ce r ta ln ,  cas~ S .that pr o~-i'si0 n 
was empi0ye~where a sd~contr~'t:or"had made' the subcont.ract,[~ot so'::.! 
much on the basis of t-he credit :o2 ,.the pri~e o0nt~actor as at"~he ~rging,.- 
of the m~lltary ..... He.had g0n~ an.~ad~an.d taken a subcontract even though 
he was leafyof the prime. ~ In~.hos@L ¢asd.s~ ~nd in certain other cases, 
we could pay the sub ev@n .though the prime had already'been p aido In 
CertainiQ:~h@r Ca:ses ,~e would h@-Id u~ pa~ument to the prime and p,ay. ~- 
directly t0 the sub. .... "' 

QUESTION: Im other words,:'yeu think that act is clear in itself and 
we don~t have to' ~ave anythin~ else but that act? 

" .G],~ERAL BK&~~ON: I am not prepared to say that there c.du&du't .be 
some slight improvement. I' say there are some substanbial provisions 
for the protection of the subcontractor, You see this is a new act. 
Ordinarily, people make contracts ,~d they can't just step out when 
they want to, This Gontract Settlem~.nt Act gives tho Government broad 
~ower to terminat~ contracts. We can stop a contract, But of course 
we expect-to make payment on an equitable basis. Part of it was/f0r 
the protection of subs. I concede that it could be polisliod off a 
little, and have some additional protection for the sub, particularly in 
tha~ situation where tho contrs~ct is not completed and because of the 
termination of the contract for some reason befor~ the work was finished 
.the prime was not able to Pay the .sub. 

QUESTION: General, I have heard of certain contracts which contained 
clauses prohibiting the disposal of t~hat material by the Government 
under certain conditio~so I believe it applied particularly to machine 
tools--you couldn't dump machine tools @nthe market after the war, Can 
you tell us something about that, please? 

GE~RAL.BRANNON: I don't know just what situation that would be. 
Ordinarily, I take it, that would be in connection with some patent right. • 
For example, many concerns of which one is the International Business 
Machines Company, have a policy of not selling their machines at all,.. 
only leasing them, I have in mind a case--net International Business 
Machines, a smaller company which makes a certain type of machine--where 
the policy was to lease them. The Government insisted that it wdnted 
to buy. It didn't requisition, which it could have done, As a r~sult 
of some ne~otiatiQns, the company agreed to sell to us with the option 
to buy back. In other words, if we war~t~d to d~spese'of the machine, the 
company would have first right to buy it back. But I don't know just 
exaotly'tho situation you have in n~nd. 

25 



786 

QUESTIO}~R: It was in conne,ction with that option to buykback , rather 
than~:for the Government to dispose of the machine as it saw fi_t at the 
end of the war. ~' 

GE~RAL BRAN~tONi We Woul~Lu't do that Wheze we have on~y limited 
patent goverage. In Othe[rwords; a,license u~der the patent might be 
limited to a Situati6n~ueb as t}~twhere we agreed to.tako it but to 
give him, let us say, th@ right t~ pBrch~se itback. 

GE~TERAL VA~,A~,~At , .  ~t.. Genera!, I think: I have oroved my point that I 
m~de over in the lounge before the lecture startedJ I Said that the 
members of this Class have an outstanding interest in whatever isubject 
they are studyin'g, and ! think i have proved ~h,~t, have I ~,zOh? 

GEneRAL BRA~NONI I have be@n on the spot, yes, sir. 

GENERAL VAN~AN: We want tO thank you very much for your clear-cu% 
discussion of what to most of us is a bl.ack art that is done with mirrors 
and c~ystal bmlls. 

(6 January I949-'-750)S. 
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