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' GEWERAL HOLiAN: Gentlemen: There are always two questions which
the prudent and successful purchasing or contracting officer will ask.
himself before making a commitment, Those are: "Where are the funds?"
and "Are there any legal restrictions or impediments to handling this
contract?" After a contract has been signed, sealed, and delivered,

it is yery late in the day to do any backtracking. U o o

”Fortgnatqu’for th¢ Army; there is an of fice where 6urfprqcﬁrémént
people cangt snswers to complex legal problems, They not only get .
enswers, but they get right answers. hé path to the door of General

Brannon is not a jungle trail; it is a very well-traveled thoroughfare.

Our speaker today has had wide experience in the field of military .
procurement and the legal aspects of procurement. He has also the
unique distinction of being the Army's first Procurement Judge Advocate.
Toddy we are considering the "Legal Aspects for Military Procurement, "
and I can assure you that you are in good hands. .

1 take pleasu;élin WElgdmiﬁg to the College and to thiS;piatform,
Brigadier General Ermest M, Brannon who is the Assistant Judge Advocate
General for Procurement, United States Army. General Brannon, .

GENERAL BRANNON: General Vanaman and gentlemen. It is a privilege
to talk to this group. I went to the Industrial College a long while
ago myself and this is the first time in a long while that I have had a

chance to address one of the classes. .

My subject this morning is a very broad one, this matter of the
legal aspects of procurement. There are a lot of lawyers in the Armed
‘Services working day after day trying to solve various questions in this
field, Speaking from experience, it is hard work. "You have to dig all
the time. You can't expect in the short course of 25 or 30 minutes to
cover more than a few high spots. I will, however, try to bring out -
some of. the points that it seems would be of most interest Yo a class in
this school. I will ask you to bear with me if my talk seesms to be a
little disjointed. I will have to go around and pick out a few of the
more important points, ' T o

In any legal subject we can't be too dogmatic. You remember the old
- English king who said that all lawyers may do is to refer. It is diffi-
cult for anyone to say categorically, ¥7his is the law." As one of my
law school professors used to say, "All ‘& lawyer can do is to predict
what the courts will decide.' He is supposed to be a trained guesser, "
but nobody cen say, "Just this is the law, and nothing else," So you
will have to bear that in mind. R
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The basic law now covering procurement is tho Armed Servicos
- Procurcmoent Act of 1947. Ir. Andrews, Assistant Secretary of the Mavy,
addressed you recontly and wont into some detail as to how that act was
passed, how it was developed, and gome of its more important points, I
will try not to repoat tho same mattor that Mr. Adnrews covered. However,
I may necessarily repeat n few points, , 5 ’

‘ There are various ways in which contracts may be glassificds I had

a rather interesting thing come aoross my desk this morning and, as a
result, I brought it dowm in conncction with these newwrogula%idns; e
have this paragraph:. "Doaumonts‘ooming within the purview of this regue
lation will includo purchase contracts, snles contracts, leases, ccsements,
proposals and acceptance documents, or other documents if in whols or in
part-an agrecment botwoen the pdrties which involves the .payment of funds
‘hereinaftor reforred to as contracts,™ . ‘ .

.1 don't think a classifieation of that kind--T read it to you.as a
mattér'fointorest~sis'vcry§hclpful;”.I think that a classification that
will bc mors usoful here is onez on tho basis of the risk. -Primarily a
contract is a deviec or instrument for allocating the risk in a business
deal botween the different partios. On that basis, we can classify
- contracts for convenience into throc goncral groups: First, the fixcd-
'priqodccntracta where the maximum risk is on ¢ o contractor; sccond, the
‘cost-plus contract, whore tho maximunm risk is retained by the Governmont;
e and, third, what we call the hybrid contract, which parfakes of the naturo
of both, that is, a contract where we make some cffort to split the risk

botweon the two partics,

~ Mr. Andrews in his talk cxplained to you how the new procuremont
act generally requircs competitive bidding, bup provides o number of
exceptions under which contracts may be nsgotiated. When we advertisc
for combracts, almost invariably they limit th: advertisement to. a. fixed-
price contract., It is very difficult to have ony other typo in a compet-
itive<bid situation."In‘that:type,,as’I said, tho contraoctor has the.
moximum risk. ‘He is the ontroproneur who takes the chances and. expocts,
to meke o profit from his deal, R

‘Now secction 4(a) of the Act provides expressly that when contracts
are authorized to be negotiated they may be of any type which tho agency
‘head thinks will best serve tho intercsts of the Government. There is.
one proviso, however, that the cost-plus-a-porcentage~of-cost contract
will not be used, I am just going to take a momgnt to explain the
'undeéirability? let us say, of the cost-plus-percentage~-of-cost contract.

‘Thdt type of contract was usecd to considerable extent in tho First
World War, In a way it is the simplest comtract to malke. You can start
the mon ‘on the job and say, "Go to work. Weo will pay your cost, .and we
will pay 8 percent or 10 percent of your exponditurcs." Very simplc.




The obgectlon to the cost-plus~percentage—of -cost contract is that it
places Lt p””mlum on the contractor’s running up ‘the ‘eost to*the Government.

In other words, the more he can make the contract cost the GOVBrnmentjk
&the more wroflt he makes. a""’ ) ,

= regson, Congres /‘nd the publlc generally are very‘muoh
‘ﬁopposed to tre oost-plus-pe cen age-of—cost contract. At the same’ tlme,
‘there are'some cases in’ commercl 1 1ife where it is very useful,. Where
‘vybou Have: implicit conflde “iv the contractor, ‘itis a 31mple arrange-
ment, but because of that iékgrovnd of a ‘situation where there is a"
“premium on increasing the cost, Congress has prohlblted the use of the
“~cost-plus-percentage—of-cost'cbntract. '

&

”efthe expression‘"cost—plus contract " people

Lt Ncw ‘sorietimes When wef
»’@?thlnk ‘of Meost-plus-p 5
true. A "cost-plus‘contr “ista contract under which the Government
“pays the cost, plus a proflt determlﬁed in Varlous methods. Tt may be
“a so-called fixed” i@e;’1t may*be ‘the target or body type of contract
the evaluated fée.  But" "Qoﬁt plus“ does not necessarlly mean "cost-plus-
percentage~of~cost. Lo : ‘

The cost-plus contract  other than peroentage of cost; as I said, puts
the ‘maximum risk on: ‘the* Goverwment., 'The contractor takes rel&tlvely -
little<or no risk’ ‘ont that type ‘of contract, -In wartlme, of course, that
. -contraet-is 1de1y used," partlcularly the: cost~plus a-flted-fee contract
“:which wWas QOmmon in the lagt war., ‘In peacetime it is used to g conS1derable

. extent in Tresearch and dovelopment contraots wheré we enter into a deal
and don't know what the research is going to cover and it is very diffi-
cult to determine whether any tangible results-will come out. -0f bhe
contracts It is most convenlent there to have some type of cost-plus
contract.'w~ : ' : ~ '

o Now: there are varlous types of th& third or hybrld type of contract.
,There arethree main types. The 1ncont1ve type Mr. Andrews dlscussed -
with you, I think, in con81derable details T w111 not’ go 0ver it again.
There are bwo' ether types that ‘are falrly common. One is he contract
which provides ‘for escalation, and-one whlch prov1des for prloe rev181on.
Those ‘particular terms are not" standard but are in falrly common uso ge‘
and T w111 explaln wh&t I mean by eaoh. ’ 4

The escalatlon type of contract will come 1n a 81tuatlon such as

" this:  Suppose a contractor has entered into a large construction progect
in tlme ‘of inflation and uncertiin prices. ‘He doesn't know what drastic
pﬁchanges there may be in prices ‘during ‘the course of the conmbtract, On .
the ‘other hard, let us say he is raasonwbly sure of the elements that go

- tintoithegontract; “that is the number of’ man—hours that will be required
wto complete ths JOb and the “amount of materiale’ In other words, he knows

e«ofwcost contract," but that i not necessarlly o
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what is going in” but he ddéSﬁfﬁ_know whéﬁ'it‘ié gbing\toicést hime In

'that;casg,.it'might,beLconvenient for the Government,to‘assume,what we
might call .the economic risk and tho contractor assume the technical risk.

. If it requires more men or more materials, the contractor takes the risk.

If, however, the prices go up or dowm, the;Government may take the risk.
We cover that in the so-called escalation provision. 'In other words, we
. have a fixed-price contract; but provide for a revision of the price up
'vorwd6wn depending upon changes in cost of labor and materials or various
elements that go into the meking of the contract. L

" There is one thing, of courSe,fthailyou must conéider. If the
contractor takes the risk, that is the entire risk,-on a flat fixed price
he must include in that price a considerable increment to cover possible

_contingencies, .a good big element in the ¢ost to.cover possible fluctuations.
When we put in an escalation provision, we have to squeeze out this

. amount fdf'cpntingencias.. In other words, it would not be proper to use

. the escalation provision unless, as a result of very careful cost ansalysis,

_ you were sure that the contractor had not included in his base price.those

" elements to cover these contingencies, In other words, we can't allow-

" the contractor both to have his cake and eat it, ’ s

The price revision.article 1s ordinarily used in contracts for +the
manufacture of unique items where the contractor doesn't know what the
costs arée going to be. There, again, if he makes a flat fixed-price

 contract, he has to include a considerable amOunt;forHPOSsible<contingancies,
 for the possibility of the contract costing him a lot more then he .+
- estimated. = S . N :

In that situation we may start out with a fixed orice, but have a .
‘price revision article providing that after a part of the contract, say
one~third or orne-fourth, has been performed, we will reconsider the price
-on the basis of the contractdr's experience, his actual mamufacturing
cost experience up to that point, and then agree on a new price. The -
new price may cover the remainder of the contract or it may cover the
ehtire contract. In & few cases we provide for more than one price
revision, but ordinarily one at a fairly early stage in the menufacture.
'vFrom‘that point on, of course,. the contractor takes the entire risk.

" Next is the'question of what goes into the contractaAtaking these
three general classes of contracts, what do we put into the agreement -
when we make it? = : ‘ . ’ L .

In the firs£ p1acé; the COnfract;is.hdt necessarily writben, It may
be verbal or an exchange of letters, but ordinarily it is reduced to a

written instrument in order that.the disbursing of ficer may have something
definite on which to make payment when the vouchers are submitted to him,




 In every purchase contract which the Goverrnment makes there are |
certain basic elements which must be incorporated the same as in ‘contracts
with individuals. In other words, there is the question of the description
of tho supplies you are going to buy, thefqﬁaﬂtitj*bf‘supplieé;Vthe'date
of delivery, the price, the time 6f payment. Those things are just
inecidert to any ordinary business deal for purchases, and they must go
into- government contracts. - : A S o '

However, thers are a number of additional provisions that go into
govermment contracts because of the peculiar positionof the Government
a8 a contractor. 'I am going to take a few minutes, gentlemen, to sketch
for you this special position of the Government when it gets into the
. contracting field. T N e o

In the first place, the Suprome Court has held that the United States
Government as sn incidence of its sovereign power may make contracts within:
~the sphere:of its powers under the constitutiony That may be through the
instrumentality of the department charged with those constitutional duties

~ Yow there is an old: principle of law that the sovereign cannot be
sued without his consent. Under the common law the king could not be
sued.: That rule has come over to the United States, and the United States
Coverhment cannot be sued “rithout its consent. If Congress did not :

congent to be sued, a Government contraet would be nothing but a moral
~ obligation, and-as such not’ éenforceable at law. However, Congress has
- consentéd for the United Statcs to be sued in contracts and, as a result,
Government contracts stand on the same footing*as'other contracts. You

can ‘sue-the Government just the same as you can*sue‘ah"individuél_fdr 8
“breach of -contract.: AR IR ‘

, _The courts have often said that when the Government enters into &
_contract it stands on the same basis as any other contractor, That is

_ true in o ‘general sensc. Govermment contracts are subject ordinarily to

the same laws as other contracts, but that is not strictly true. In the

first place, the courts do not treat the Government. the samc as an

ordinary contractor, Because of the. great public interest in government

contracts, ths Government.receives*special treatment in the courts.:

Second, the Government can act only through its agents. Agents arc
all public officials. The Suprome gourt has held that every agent or
officer of the United States, from the President to the lowest, holds his
office subject to cerbain limitations. -In other words, he has only the
authority conferred upon him by law.. Therefore,”govefhment'agentS“are?'
in some respects treated differently from agents of private parties.

DESTRICTED




~The third is the sovereign aspect of ‘the Government, When private
- parties meke contracts, thoir contracts are'subject‘to,the»SOvcreign power
of the state. 1In g governmment contract you have this situation:  The
.Government is both the.contractor,and.the,sovereigm,which putsiit in ' a
very difficult situation from the ordinary contractor, Congress in its
sovereign capacity has passed o numberaofflaWS’applicablevto~the~Governmcnt
in its contractualicapacity, and it is that group of laws which influsnces
80 much the type ox the contents of goverment contracts,

- Because of those laws, we have a lot of what we may call "boiler plate"
~which has to go into :government contracts.. Some of these laws require
that particular provisions. be inserted. Th@”othersvd0~not‘rGQuire a o
particular provision but because of- that law the proviSiohsvoffthe'gbvcrng
ment contract must be drawm with that law in mind. I will explain some
of .the moreg important provisions. ' : - : '

The Pirst is the provision that officials will not benefit,  The.basic
law that no member of Congress may share any benefit under a government
contract is included as s contract provision. I may say hore that I have
seen some British contracts which contain analmost identical provision
with respect to participation in British government contraets by members
of Parliament, » SRR : - : I

Next:. is ths.covenant against contingent fees. That is a covenant

under which the contractor alleges that he has not‘SOCured‘that’ccntfact

- as a‘result,ofVany agreement to pay a percentage or brokerage or contingent
fee. There are two. purposes for that provision: First,’to~diSCOurage'the

‘ use of personal influence. in sccuring government contracts; second, to

. eliminate unecessary middlemen. The government policy.is to 'deal directly
with the producer not through wnecessary brokers or.middlemen. That was
first put into government contracts during the First World War and for a
period up to the passage of the Procurement Act it was a matter of Executive
order. By directive of the President such a provision was included. Now
it is an actial requirement as far as the Armed Services are concsrncd.in
the Armed Services Procurcment Act, : IR

‘ Next is the Buy Amsrican Act. Ws have a provision of law which '
requires, subject to certain exceptions, that our ‘purchases of ‘supplies
mugt be limited to supplies monufactured or produced in the United States.
Therefore, we have in the contract a Provision under which tho ‘contractor
certifies, if it is not an exceptional case,. that the product which he
will furnish is in fact produced or manufactured in the United States,

.‘fWevhavcla prb#ision'cévering the-aSsignment of claims, but I won't
go into‘ detail,. , _ T I L - :
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“Therc sars two prov1510ns ‘based on payments. One law of Congress
prov1des that ‘peyments. for supplles and services shall not be made untll
. the 'supplies or. services are -actually recelved. lherefore, in drafting .

the payment provision, it mist be drafted in accordance with that law;
- %hat: is, the payment will not be made until delivery of ‘all or a part of
. the supplies. You may make" partlal payment on.partlal dellvery but the
. payment. article in. government contracts must be drafted with this law
in mind,

.+ . Now in the present contract act thers is a prov1s1on upder which in
certain cases advance paymerts may be made. If it is an appropriate case
for advance payments, then we have an advance payments artlcle drafted in
‘Q.accordance with that orov131on. ;

Certain acts of Congress cover wages and hours or workirg.conditions,
The first is the old Bight-hour lew of 1892, an act which originally
provided that under certain types of government contracts labor .is not
4o . be permitted to work more than eight hours in one day. That has been
,‘subsequently modified to permlt wor[ in sxcess of. e;ght hours on the '
payment of tlme and a half. i :

Next the Dav1s~Bacon Act which apnlles to contracts for constructlon,
, operatlon, and repair of public buildings or publlc Works. It requires
_that the contractor pay the prevailing rate of wages in the locallty. :

.The. Secretary of Labor determines the prevalllng rates in various localities  f s

and in the construction contract, therefore, we havs a provision setting:
forth these rates and requlrlng that the rates'be paid by ‘the. contractor.’

Wb have the so-oalled Copeland antl-klckback act which goes one

'ﬂ‘sten further and says that not only must he pay the rates, but  if he»

takes any wages back he can go to jail. There is a contract provision -
to aid the penal statute. There'are certain pay roil reports which he .
“makes and which give us a basis or @ check on whether or not there has
been any kickback, j : :

Next is the Walsh—Hbaley Publlc Contracts Aot. That is an act
applying to the purchass of supplies in excess of $10,000, That act
has several provisions: It requires tha®t the contract must be plaoed
with a manufacturer or tregular: dealer; it provides for certain rabes of
pay. that must be. made and certaln'worklng condltlons,Apartlcularly with
respeot to the embloymant of women and m;nors. ,

CIf the contraot comes under the new Penegotlatlon Act, we must have'r
-a ‘provision stating that it-is subJect to renegotiation. I will leave
the discussion of the Renegotiation Act untll later because it covers
several different aspects of bhe subgect.
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»

There are two provisions which are required by Executive order: One
is the provision with respect to convict laborg Many,years,ago;'I“think
in the ‘time of - Theodore Roosevelt, an Executive order was issued requiring
that this convict labor provision be included .in gévernment‘cdntracts;

- It, in effect, prohibits the use of convict labor by g contractor, Tt
‘was passed at a time when it,was‘fairly common in some circumstances to
hire out state convicts. Now that practice is so well ended that the

provision has very little effec o - .

 The other is g provision which was inserted by Executive order during
the last war and is. still in effect. It prohibits a contractor from:
déscriminating against any employees on the basis of race, ereed, color,
or COuntry_of origin, That is required to go in all contradts;“althdugh
it is not g provision.of_law. ; '

Now, in addition to the provisions required by ldw or required by
Executive order, we have a number of provisions based on over-gll

government policy,.. You must remember thet the Government is g big operator,
Every year it makes thousands of cohtracts.covering billions of dollars.

As a result, there are meny matters of comtract volicy whichfhavéfbéeh‘
developed over the years, It wouldn't be practical, for example, to leave
all these matters of policy to every contracting officer to dedideieyery '
time he had to go out and make a contract. Not only do we have certain
standard forms, but we have certain standard policies which apply to -
certain situations which odeur time and again, I will Just mention some

of the more important ones, ‘

First, govermment contracts have a so-called "change" artﬁcle!which
permits the’contracting officer to make certain changes in the drawings,
specifications, crating, packing, and so,forth——rolatively'minbf-dhanges—~
but it ‘does give the contracting officer the authority to make certain
changes. He must make corresponding changes in price if it increases or
decreases the cost to the contractor, , I

The second is-ﬁhe inspection article. We have an'articie“prqviding
- for-the.type of inspection of the final product delivered under “the
contract, : . : : - an

We have a proviSion.cbvering termination by default, In other worgs,
what action will bé taken in case the contractor defaults in'the performance
of his contract. Incertain cases we have stadard provisions for liqui«
dated damages. If it seems. desirable under certain types of contract for
including a provision for liquidated domages in-the event the contractor
is in. default, we have a standard liquidated»damage articley, o

In certain cases we have anartiole providing for the “termindtion of
a contract for tho couvenience of the Government, T will discuss that
termination for the convenience of the Government as g separate_subjeét.
I will not go into it novr, ERE '




We have-a prov1s1oq coverlng government-furnlshed proper y.. In many

t;ﬁcasus +the Government furnishes either part of the material ‘or certain
' fa0111t10s..‘ve have to have a prov1S1on based on ‘not only. over=all policy

f‘”but on,thJ regulatlons with respect to accounting for’ government property,
‘and so forth, We have to take that into consideration in drafting a ‘
, prov1s1on for the use of govcrnment property or facllltlcs by th contraotor.,

We have a prOV131on on insurance. It is the ovnrnall oollcy of the
Government, not merely in contraculng, but ggnnrally, to carry its own
.insurance rlsk. S The government operatlons are 8o large and so dlvors1flod
that it is unnccessary 0 have insurancc compnnlws %0 spresd the risk’
and,as a rosult ~the Govcrnment bears ths risk. Consecuontlj, “when pro-
‘perty is turned over to n contractor or when he leases ”OV”rﬂmGnt property,
“to detcrmlne what kind of insurance coveragse he should huvo, we takc that
over~all pollcy into consideration.

On the aother hand “thero aro corthn 1nstanccs where 1t is to the
B advantaﬁc of the Governmant o have the contrﬂctor carry some insurance
‘covcr g Fov 1nstanoo, in a cost-plus contract it may be an auvantage
4o the Govermment %o ‘have “him carry some kind of llablllty insurance on
his automobiles. It is ‘not- so much a matter of ‘'shifting the risk but an

'j”admlnlstratlve ‘dovice for: prompt settlement of ‘such coascs. In other
" yrords, it might cost the Governmont more to attompt to go ‘out and scttle

‘damages for Wrecks or nccidents by contractorst trucks than to permit -
th 3 to carry some 1nsurxncc evon though we pay the promiunie

: WG have another prOV151on coverlng t%XuS. Thoru ngln the Government
1n 1ts unigue ‘position of being sovereign is immunp from state taxatldn,
Wlth respect to federal taxes we have this 31tuat10n- Ordlnarlly, “the
jcourts ‘hold that the Government does not tax 1tsclf., On the other hand,
 tax exemptlons, that is the gotting of exemptions, the admlnlstratlve
‘work may cost more than the- exomption is-worth. In either case the
"Govermment gets t'he monocy, whother the contractor is taxed, whether the
- procuring agency pays the th, or'whother Tho" proourlng agency gets the
exemption, Of course, if you get. an exemptlon, you may save the S
approprlatlon a little bit. Whother the administrative work' to get the
exemptlon is worth saving a llttle mnney'for tho apprcprlﬂblon is a.
question,

X

In the patent fiecld we havo o number of questlons.‘ I donft want te
get into the ‘details of patents,; but we have the guestion of coverage
which the Government will got from the contractor, that is patent '
protectlon from the contractor. In roscarch . and dOVOlopmont cases we'
have a qucstlon of what patent rights the Goverhment shall be granted by
the contractor in the cvent some new invention ‘results from the resoarch
~‘or development. contract. That is a matter of importaht ovur-all lelCY.
~ The contractors in many 6ases want to-keep all the patent rights, They
are very chary of what rights they give the Government, The only way the
contracting officer can be in a. good'bargalnlng position is to have a firm,
fixed Govnrnment policy behind him.
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Andther matter is disputes. The ‘policy of the Government is that all
‘questions Of fact be settled by the cpnth@bting'offibér,‘subject'%o appeal, -
In the Armed Servides we have set up .a board for hearing these appeals and
" we have a disputes article'ooveringhthe.methodiof appeal, ; So much for tha .

provisions, '

Now, gentlemen, I just want to remark at this timé that while most of -
the govermment ‘contracts fall into fairly standard patterns and many -
standard forms, from time to time we run into a situation whers a contract
must be tailoremade. In othér words, we must have particular provisions
covering unusual situations. - So‘that you cannot always count en using
standard forms. I believe that Mre Andrews and Colonel Phillips Smith.
covered the matter of the efforts we made under this Erocur,ement Act to -

. have in the three Armed Services standard p}ocurement regulationss I wontt
go into that in detail ‘at this time. ! ‘ .

" .On this matter of contract torminations, which I mentioned before, in
peacetime it has not been our practice to include a termination provision -

in all gdvernment‘contracts,'that;is termination for the convenienece of .
the Government. It-is alwsys eséential;in}war} It was used consistently .
_in the last war and, to a large ‘extent, in the First World Var. Howsver, .
under preséht‘conditicns,.particularly in view of the research and i,
development program, it seems essential in many casés to have a termination
provision in the contract, B ' TR R

Now, as you know, “in 1944, Congress passed the so-called "Contract
. Settlement #ct™ which provided for the conditions under which' Government
contracts could be terminated. That act is no longer applicable. It
" applied only to war contracts. A new act was suggested to the last
Congress but itwas nét passed. That act was largely the sams -as the - -
1944 act, except for these differences: ‘ ’ R

- In the first place, it didn’t\app}y*écross the board. I applied . . i
only when it was'specifically included in the contract. “There were “¢ertain
elements relating'té‘interim‘financing which,were?included‘in»the‘war'
act and not in the peacetime act, but that is a matter of controversyy
Some of the Services thought it should be included. That is a matter
which is now under study, _ - '

Under the'1944<act;'seﬁtlements.were finél, not subject to review by._w

anyone except for fraud. Under the proposed act,'settlement'Was not.
completely final, For example,. in cost-plus.’contracts the settlement -

fee was Pinal but not the :settloment of disallowances previously made by .
the'CométfollerfGeneral.';That;also,is.under study, I think I may sum:it
up: by saying this:. In our procurcment regulations ‘we can provide: for
termindtions for “the convenience .of the.Government, ‘An act would faoilitate
“terminations but is not necessary, L - " B S SRR
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Now, gentlemen, I want-to: tqlk briefly about the 81tu1t10n whlch

would ex1st in. the event we werc thrown-into a sudden embrgbncy and where
wo stand with respect to authorities in this fisld. I think Mr.’ Andrews
expldained to you that scotion 2¢(1) of the new Procurcment Act provides
that when deemed necessary in times of- national emergency any contract.
. may be let by negotiation. Therefore, if wo had a sudden cmergency, we

‘could immediately start nogobiating all contracts and do away entirely
with advcrtlslng and competitive blddlng, which would bu qultc advantageous.

Second, I think scction 5 of the act as I mentioned bofore, prov1des
for advance payments whenever the contract is authorized. o6 be negotiated.
In time of emergency, whon all contracts can be negotiated, we can moke
advance payments under any contract and to:that extent we could finance

the eontractor and help him to got started, get his work g01ng, and by
1mmed1ate nogotlatlon of :contract prov1de for mdvzmcm paymunt.

The "Assigned Clalms Act" has & prov131op under whlch counter claims
can be limited to a particular comtracts ..It’ facilitates private firnancing
~ of contracts., We don't ordinarily use that prov131on in pesacetime, bub

.we could resort to. it in time of war and it would go far in helping the
contractor to get private financing. That is about ‘where we stand on the
matter of flnanclng contractors as the 1a 1s now.‘

In addition. to th@sc &OtS'Whlch we - have on the books and a fow old
ones from the Second World War, which have not- ¢ntirely expircd, the
National Scecurity Resources Board is working on- the draf £ of an omnibus
.blll The present plan is to- submit that bill to Conrross, to be passed
in time of peace and to become cffective in time of war, I don't know
what the final result will be, whether Congress will buy that, but
whethor they do or-not, this omnibus bill will provide an vxoollont start-
ing poxnt. Tven if not enacted by Congress, svparate chapterse=if' not } '
the wholo blll--can 1mmudiutely be submitted to Congross on tho outbreak o
of hOStlllthS.; o

I Won't go over all *ho provisions . of that blll “but wnll mcntlon a
fev whlch rolate dlrectly to procurement: '

One is emergeﬁcy contracting authority which is virtually o
‘roenactment of Title IT of the First'War Powers Aoct.

Ono is defcnse f30111tlbs uhlch authorlzeu “the use of funds for '
~ erection or for rehabilitation of manufacturlng £a 0111tles.

Productlon 1oan guarantoes is 1ntended to pbrmlt the Government to
guarﬂntnﬁ»loans in order to facilitate further nrlvatc flnan01ng of
war contractors, :
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Priorities and allocations which will authorize. the President to
acquire priorities in the performance of . government contracts and to
make allocations, .. : . - :

_Thé mandafory‘order,provision'which doesn't differ materia11y~froﬁ
Section 120 of the National Defense Act and the provisions of the Selective
Service Act of 1940 and 1948, - : e E - - :

Exembtién from antitrust laws,
Authdrity to fequisitioh.

Contract price adjustment.--Again I may say on that, the Contract
. Price Adjustment Act is a reenactment of a statute passed in 1944 but
~which was used only in .one or two instances., The Services recommended
that chapter be deleted from the omnibus bill,

PFinally, a provision for renegotiation.

Gentdemen, that brings us up to the question of renegotiation, That
" is a big subject and I can- hit only a few high points in this talk: I
“have left it to the last because of its relation to the most diffidult
part of this whole problem, namely pricing. What kind of prices are we
going to give under these contracts in order to prevent excess cost and
excess profits to the contractor? I don't want +o get too much-into the
discussion of war economy, I think this entire cross section- of private
-pricing is difficult in time of war--particularly under a war economy,
I do.want to say briefly, though, that this question of  profiteering
in war is an-old one., We had it in.the Revolutionary War; the Civil
War, the.-Spanish American War, and, to a large extent, in . the:First Wordd
Wer. The important thing is that in the First World War; as the result
of excessive profits, some effort was made to curb them.. We had high
income taxes, some allocation, and some price fixing by the War Industries
Board, which no doubt you will study here, There was considerable public
interest in %his effort to curb excessive profits of contractors, ‘strong
public sentiment against war profiteers., The Armed Services are very
sensitive to permitting excessive profits as a result of their contracts.,

Eowever, gentlemen, I want to stress this: It is my view .and T
think it is pretty generally held, that, while this matter of ‘excessive
profits has a lot of public appeal, the most. important consideration is
not the question of contractors getting rich. The first consideration,
of course, is to get the munitions which vou need for war.: You have to
do that whether high profits are made or not. The second considerstion
is the question of cost., In other words, we don't want to get any
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arbatrary 1dea about provbntlnr profits bocause by arbltrarlly curbing
profits you ars likely to increase the cost of war materials to the
Government and that will lead to mors inflation. Finally, of course,
is the question of curbLng proflts, but. I thlnk it is certnlnly t“ﬂ
thlrd in 1moortance. : : e ,

'Now in thc arly days gf ﬁhls war, partlcularly ;ollow1nf Peorl
farbor, we had a typical war economy, the terrific rush, the demand for
supplies, with contractlng officers under terrific prcssurcs to get
out contracts, get supplies, and get going. As a rasult a lot of

contractors were making excessive profits. It was'not necessarily _
their own fault. In many cases they went into these oontracts*w1thout
krowing what the cost was going to be to themselves. . They had to
increase their facilities; thoy had to train a lot of 1nexoer1hnced ‘
helpj;- they went into a. fleld many of them, with which they were not
familiar, and they had. never been making this stuff They just didntt
know what the costs were going to bes " The 31tuatlon could-be met in
some part by a provision for price revisien or. gscalation, by:which
they would try to shift somg of tha risk.: But those things wers not -
'vsuf9101 ntly effcoﬁ1ve.~ They holped, but they dldn’t solve the proolem.»

As & result by 1942 theru Wa s strowg nubllc feallng agalnst the
exgessive: proflts which wore beln nade, snd thé matter was.raised in
';Cnngress, We had proposed the sc—callud Case amendmeént. ~That amendment,.
whish was offered by Mr,. Case of South Dakota, and which,; I believe,.
actually passed the House, would limit profits to six percent. The
Services felt that that would be fatal, that it would interfere largely
with getting contractors and would take away too much incentive from
~good contractors. . As 2 result of batting the matter back and forth and

after extensive. haarlngs, Congross came up with the Renegotiation Act

. of 1942, which provided, in effect, that after a contract was completed,

it wculd be r@negotlated to detérmine whether or not the contractor had:
made an exoe581v proflt. co

That act was. m&nded in 1943, At that time Congress prescribed in
,general the factors that would bo taken into consideration in order to.
determine what were excessive proflts. There were seven prov1s1ons in
. that paz rtof" tbﬁ bill: - c '

: - L. The offlﬂloncy of ths contractor, with partlcular regard
“to. the. attalnment of quantity and quality.- produot:on, reduction of costs,
nd economy in tha use of materials, facllltlos, and manpowals

2. Reasonablenoss of costs and proflts, w1th partlcular rogard
to volume of productlon, normal prowar earnlngs, and compqr1°on of -war:
and p@acetlme products. o, ~

3. Amount and sourcc of public and private chpital cmployed ahd
net worth--in other words, ths question of what the contractor put inin
the way of his own faCIlltluS.

PEQTRICTTED
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_ 4, Wxtént of risk assumecd, the ides that tﬁe‘loss the risk on
the contrrctor, the less profit. he was ontitled +o reeeive., 0 7

5. DNature and extent of contribution to the war effort, including
inventive and developmental contribution and cooperation with the
Government and other contractors in supplying technical assistance.

: 6. ‘Character of business, including ‘complexity of manufacturing
technique, character and extent of subcontracting and rate of turnover.

- 74  SBuch other factors, the considsration of which the public
interest and fair and equitable dealing may require. Those were. the
factors which were used for sctual renegotiation, .

Now it is hard to tell how much renegotiation helped. I think
‘there is no question that it did a lot to curb excessive profits., Ve
recovered from renegotiation about -ten billion dollars, of which about
seven billion would have been recotered as a result of excess prrofits.
I other WOrds,lwhen you take -away profits, you, of course, cannot tax
that amount as excess. The actual net recovery, exclusive of taxes,
was something like $5,260,000,000, we actually got back, which, of
course, was a substantial amount, Inadditign‘ﬁo that, there were many
contractors who, knowing of renegotiation, deliberately cut their prices
- rather than keep their prices up and then have to renegotiate them and
pay money back--a matter of public relations. So you can't tell how
mich we saved. , o o '

‘The_best summary of.renegotiation I have ssen was made—;and-l am
going to take the liberty of reading it--by Mr. Rocky ‘of the Ngvy '
Department in a hearing before the House Ways -and Means Cormittee, - He
..saidy - ‘ o R

"The renegotiation law is an attempt to adapt our profit economy
and system of free competitive enterprisse o wartime conditions, It is
strictly a war measure, adopted as ah alternative to s rigid formula

for profit control, such as contained in the Vinson-Trammell Act, and
in place of profit control through taxation.

"Experience has shown that any method that fikes a ceiling on
profits when applied to all cases, whatéver the facts and circumstances,
. results in excessive profits to -some and inadequate rewards to others,
Profit control through texation not only has all the disadvantages of
a . rigid formula but also serves to encourage high cost production, No
fixed formuls willAcontrQ; wayr profits, and at the same time, make . '
adequate allowange to a contractor for his risks, performance and
contribution to the war effort, ' o A

o
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"Tne aims and obgnctlves 'of tneznnegotlwtlon lavi are (1) to enoourage
efficlvncy and volume in war production; (2) to-keep the’ COotS of munitions
~and materials of war under control; and (3) to vrevent % reallzatlon
_of uncono01onable profits by war comtractors. In short, the law is - not
a ounltlve measurs, 4 revenus measure, nor a regulatlon measure. It 'is
a pricing. statute and ag . such is an. essentlal part of wartzme grocurement.v
I cannot empha81ze this fact ‘boo. strongly

Gentlemen,‘ln oonc1u51on I want to say that rio one can‘bell h@v
effective renegotiation is going to ‘ve in the next war. There are some
'dlsadvantages to- renegotiation. 1 think .there is no guestion that if

o you have a renegotlatlor statute you,dlscouragﬁ contractors somewhat in.

making g close price and you take away some .of the ingentive of the
contracting officer., It is very easy for the contracting officer under
prassure of war %o say, 'Well renegotlatlor will take care of it. I
don't have. to worry about prices.” I.think renegotlatlon is certainly
not a cure-all. If well admlnlstered, it will be an. effective 1nstrument.
It w111 not obvlate the n606381tJ for good busipess scnse'or careful
“price- analy51s or for intelligent contruct provisions. We will still
‘heve the pricing problem, sven though we have renegotiation. If poorly
admlnlstered renegotlatlon can be worse than useless.. It cam amount to
n0uh1ng more: than a taxing measure. In effect, dlvorced from procurement,
it Wlll do more hmrm than good, - : G

"~ "We pre sently have o llmlted ranegotlatlon stutute,on the books. It
applles to 'all parchasbs under the provisions of this Second D6f1016n0¥
Appropriations Act, the .act for the 70-Group Aircraft: Program, all
expendibures under that, and in addition to all other expenditures for
aircraft and alrcraft parts.r It may be that the way we administer the
present peacetlmc Renegotiation Act will have a good denl of effect on
'how effective. renegotlatloq will, be. in a future war, » -

That is all gentlem
, MR.MUNCY . There is one othvr t0p1o thai Genoral Brannon w1ll
dlscuss W1th you briefly bﬂxore we take the. questions, .namely, Letters
of Trhtent. ‘It would be well £0 have that. dlscussed at this time in view
of the fact that one of the seminars this aftbrnoon will take ub mllitary
procurument contract forms anﬂ clauses. P ‘ : -

GEN“RAL BRAVNON-, Gentlcman, aftur graduatlng from the Indugtrlal
Collegé, T spent & year: 1n the Planning Branch, of | the Asszstant Secrstary's
Offlce,' One of the acute problems on which we ‘worked at that tims was -
“how we would place contracts in time of emergency, how we would get the
program under way in o hurry without taking the lonb hzmo neccss¢ry to
negothto thOSv 1nvolveq contracts. L DR e Eap
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The best thought I could come up with a% that time was to use ssction
120 of +the National Defense Aot, that is giving contractors compulsory
orders, .That was not favoréd very much becauss during the First World
War.compulsory orders wers used only as a device for the contractor wh
wouldn't play ball. That was. the last steps When we couldn't get a man
to come in any other way, we issued & compulsory order. For that raason, -
there was a lot of fesling against it; psopls didn't want to use it,

There was another objection' whzn the actual time come, Section 120
of the National Defense Aot says "In time of war or whén war is imminent,".
In 1940 nobody wanted to concede that war was imminent to the extent of

~bringing: section 120 into play, Tt was pretty imminent but nobody
woudd officially say S0, So we couldn't use section 120 even if we
wanted to,- : ' ‘ '

I'may say that device would have this advantage. It would giveé the

- econtractor complote protoction, in thé case of a compulsory order, for
the reason that we could make 'a controct and if it didnté go through
we could pay him whatéver his costs were, It was a device which would
.protect the contractor in immodiately getting under way in production,
What actually happened Wwas, since we couldn't use section 120, somebody
developed the Letter of Intent. ' I would have been proud if I had —
thought of it. I helped in putting it over, but it wasn't my idea,

The Letter of Intent Workéd'this-wny: In the early stages,
particularly in the’ summer of 1940 after the . fall of France when we
really started our procurement program in a big way, the first bQﬁtleneck
was in trying to get people into production and get-some sort of machine
tools, " Rather than wait for ths negotiating of 'a complete contract, we

~hit on this device of +he so-called Letter of Intent. Under that, the
contractor would be given o letter'stating’that'tho Government inténded
to give him a contract and to negotiate the details. 1In thhe meantime
‘he was authorized to ge ahead with his-tooling up to a certain ammeunte-
half 2 million or a million dollars--in preparation for receiving this
contract., Thers was a further proviso that, in the event +ho parties
were unsble or for any reason did not negotiate & formal ‘contract, the
Government would ‘Peimburse the contractor for the cost he' had been put
to for the tooling operation, » ‘ o '

'~

The Comptroller Genersal agrded to go along with this plan and
rermitted us to draw up a little half-page letter to cnable thsse fellows
to get started on toolings=which was i first step onyway--and, in soms
. cases, assemble special materials. The letter proved to be n very:
effective device to gst the program undet way. It covercd a period of
time and what the contractor would have to do in those weeks whiéh were

required to negotiate the large number of formal contracts,
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Subscquently thwt was exvandcd a llttle blt to the so-chlled Letter

- Order or Lottar Contract.  The latter was the ‘most common, and under it

“we would enter ‘into:aivery: informal agreement w1th the! contractor,’
statlng, e propose to give you.da conkract to preduce an.alrplane

" ... tank§ or whatever it .was--"You &re authorized to go:ahead and make

 .eXnend;tures. If we . are unable to agrce on a contract you WllL be paids "

" The dlfferenoe between the Letter Order and the Letter 6f Intent was

..]'£hat under the Leétter Order ‘the contractor actually agreed +0 go ahead

with the ‘work. Under the Letter ofIntent he was not bound to go to
“work. . If he bought some machine tools.and we: didn't make the contract;
he would be reimbursed. If he got the contract all right, that cost

" would be dncluded. -But he did-not obligate himself to do anythinge :
| Under the Letter Order, he aid. agree to go ahead wmth the worke of course,
the Letter Order.provided that it would be subject to the various,
prov131ons of the formal contract. ‘Ibelieve that covers it brlefly.

‘ GENERAL VANANAN Tould you touch on the eactlon of the banks to’
the Letter of Intent and the Letter. Order?: That is,could a. contractor
based: on’ either one of them recelve con51derau10n from the banks in order
to start has work° ‘ : : : -

NERAT BRANNON Prankly; I don't. know as a practical matter how
effectlve that was. Of course, after we had the Assignment of Claims
Act, which itself was, after all, a war finance measure, the banks could

- get an assignment even under the Letter Order. I dontt imow about the
~ Letter ‘of Imtent. I don't think there was anything there really to
351gn. But certainly he-could under the Letter order.. Whether; as a
practlcal matter, the banks were skeptlca1 I don't know.‘ :

- QUESTION: General I have a question about termination, DPid I
correctly understand you to state that it is not esoentlal to have ‘an
’ aot now? ‘Would you define that a little bik, please.

GENERAL BRAN}ON_A We: can. have in. the.contract a nrov;31on under which
we’ state that ‘at the discretion of ‘the contractlng offloer, “the Secretary
of the Army, or the .Secretary of the Air TForce the contract may be terms-
inateds that clause will provide the conditions under which the contractor
will be’ pald. It can be by either ;ormula Dayment or. negotlated payment.

. P
v The old 1dea was- fovmula settlement . In other mords, we would pay
the contractor.the contraet price: for everything he had completed we
would pay him. £or the work in process, and ordinarily some profit on it.
We, would not pay him, however, | for the unearned pTOth on the contract,
'that 'is, ths profit he would have made- if he had complatod the contracti
~Inother words, he got his cost, he got the . Droflt on- the Work he had .
" done; but no. unearned proflt. : TR ‘
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We can put that kind of provision in a contract. We can even put

in a contract a provision for a negotiated settlement, The main

difference is that it doesntt have the finality which it had under the

Contract. Settlement Act, Under that act, the Comptroller couldn't go

back and say, "This was a poor settlement and you should have done this

or that.". It was final except for: fraud. Under the termination -
~provision, it wouldn't be final, We could go ahcad ang settle with the
7~COntractor, but it was subject -to audit by the General Accounting Office,
"That is about the only difference.. As I said, an act would be a con- . -

venience,  but it is.not necessary. : o

QUESTION: . I think you said, sir, that the Government got back some
‘ten billion dollars by renegotiation, of which some seven billion dollars
would have come back under income tax anyway, leaving a net of three
biillion dollars, I wonder if you have any ides how much of that three
"billion dollars would have been spent in costs of administering the
renegotiation., In other words, the income tax was. not the: only thing
that would come off the ten., e ‘ ‘ S

. GENERAL BRANNON: 4 rolativoly small amount. I don't know exactly,
but as I remember it, something like 30 or 35 million dollars,‘a .
»relatively small percentage for the actugl administration of the

Renegotiation Act,

)‘vQUESTION: You mentioned the subjecf of patonts. That 6pens up the
wholefield of ‘monopoly rights granted by the sovereign and their
relationship to contracts in time:of war.  Yould you care %o discuss
that?. : ' . : o .

» GENERAL BRAMYCN: Yes; I will discuss that briefly. There is a lot
of discussion on patent rights. As you know, there is a considerable
school of th&ught that this monopoly provision should not exist at all,
§0 there has been a recommendation made to the President that 'in all of
our research contracts we take all patent rights and immediately
dedicate them +to the public, In other words, if ﬁhé Government pays
for the patent, it should be dedicated to the publiec, . .

, The Armed Services arc opposed to that for.this reason: If we were
~ dealing only with professional research people, paying the entire price,
- that would be proper. It is our policy in those circumstances to take
the patent rights and dedicate them.  Fowever, we don't have onough
research facilities of that type in the country. We Have +o depend to-
-2 large extent on industry&-thesc‘big concerns, Westinghouse, Genersal
Elsctric; pcopls of that kind--fora lot of our research work, Those
people are not intercsted in'research for-the little profit they make
‘out of it. They are interestod bocauss of. the interest they have in
Lo the commercial fostures of the project. As a rasult, we fool this way,
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. hat if the Governmont pays all’or a substantial pdrt, it ‘certainly
should have at loast.the licemse to use it for government .purposas,. Buty i .
if we dnsist upon the complote rights, we. discourage o lot of pooplc on ¥
whom wo are dependent for our’ rescarch worke . - o .

QUESTION: General, would you cars.tp.d15cﬁ33;whaﬁ§form of contract

would be most attractive to a man who was slready full time, heavily

‘engaged in commercial business and making a big profit? What kind of
contract would he be most liksly to accopt? :

| GEFERAL BRAVNON: . Ordimarily, I think o contractor would like a fixeds
n’pricefgontract;f¢He,is(thé{entrepreneur;',Hq is in business for profit.
‘He is willing to toke tho risk and make what profit he .can;. that isy

assuming it is tho kind of product where he can make a-roasonsbly good.
guess as to how much his costs w1l be and what his profit:will be. You
moy get into the rescarch fiold, for examplc,jwhgrc»the~projectfis_sb*?‘
indefinité that it just isn't practical to maks a fixed-price contracts’
Ho dossn't know whether hs is going to be able to como up with somothing
that will work, Ho may spend.a million dollars trying to develop some-
thing without knowing whether or not, when ho gots through, ho con give®
us an instrument or a tool, whatevor it 'may bo. In thosc -circumstances
about the only practical thing is to have some kind of cost contract
and let him use his best offorts. R :

 QUESTION: What rules apply under & contract as to Whether advance
payments[will'be,made?,,1n other words, can a contractor receive advance.
- paymerts whether or mot he needs’ them? ' ‘ : - :

 GEVERAL BRAWNON: A Well, ‘we don't have to allow advance paymentss
As a matter of fact, the Services are pretty chary about authorizing ‘
advence payments. Of course, in wartime when you are calling on a man
4o enter into a strange type of work or maybe take on a volume of work
far beyond his mnormal capacity or covered by his normal line of credit

. s

at the bank, the Government has ta do something to help him. -In peace-

time; thowever, the general feelivig-is that a man who comes in fora
_centract should be able to finance it himself or through his bank.

~"In soma of these aeseanch,contracts,‘particularlyFwith schools and -
‘universities, for example 'a state university, they may not have any = -
capital available for this kind of work. They mey have some excellent
scientists who would Iike to go into this work, but they are almost

precluded. from doing this by their finencial position. They are mnot in

business; they haVe‘no capital‘avai1ab1e; In other cases, .it may be we

have a small oybtfit with particularly good engineering skil] where We

think it is an advantage to the Government “to help them out financially.
Maybe we think they are good engineers, but they don't-have very much
standing in the industry and may not be able to get the support of the
bank for the necessary capital to swing = government contract. So it

is done when, for good and sufficient reasons, the head of the
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* department Thinks it is to the adventage of the Government o finance
this kind of contract. o - ‘ .

QUESTION: We have learned that the contracting for research and
development, particularly research, is somewhat limited; that is, their
ability to make the contracts they want is limited, due to the fact
thot they dannot make them for a long endugh period of time. I wonder .
if you would comment on that? R : ‘

o

GENERAL BRAWNCN: Yes, we have before Congress, as you know, a
rescarch and devélopment bill, . One.provisipn of that bill is that the
money will be available for a period of four years after the fiscal year
in which the appropriation is mads. We think that is very essemtial in
certain types of research. As it stands now, under our general rule,
our appropriation is limited to two years after the fiscalkyear'in'Whiqh
-the appropriation is made. Of course, it is something that we have
recommended £t o Congress, but uwntil they pass it, we are stymied,

QUESTION: General, I Would-like_to ¥now what §he Afmy’s attitude
is in regard to the Navy's revolving fund? 1Is it a gquestion of constitu-

tionality in regard to the Army and Air Force?

- GENERAL BRANNON: You know tho Constitution provides that Congress
- shall have authority to raise ang support armies, but no appropriation .
for this purpose shall be availlable for more than two years. MNow the
question is,- what funds are includsd in that terminology,*”raise and
support armies?": There is an old opinion of the Attorney Gencral which
indicated~-or at least he exprossed his opinion~<that appropriations
for general supplics was not within the prohibition. Tn other words,
that the prohibition was concerned with the actual supply of the indivdual
soldier. Our view, for example with respsct to our research bill, is ~
that certainly the funds for rescarch and development looking toward the
next war' are not so directly rolated to ranising and supporting armics
that it would be unconstitutional +to have monsy available for a longer
period of time, Where 46 draw tho line, I don't know, Funds for uniforms
" for. individual soldiers and for food prohably would bz limited; but -
when you get into war rescarch, the question of mumitions, I don't know
Just where the line is drawn., But I think that the proper line is, as
I say, what 1s directly related to this question of raising -and supporting
armies as divorced from the over-all national defense picture.

There is o considerable movement in the Army, considerable thought
that we ought to try to get something like the Novy's revolving fund.
It would have to be limited to some extent, but when it comss to the
matter of constitutional law, we probably could go protty far. “As to
how effective it would be, I don't want to speak on that, _—
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”ﬁQUFSTioﬁ;t I belleve, general, it has beon common commercial practlce

‘for a suppller 0 bill his customer at the s8ame time he . shlps his commodity ‘,-ff
out to his customer, The reeceiving. company will pay that bill upon recoipt

- of the bill, not waltlng for the recelpt of the material or for its
“1nspect16n~-any dlscrepancy belng ironed out later by & mattcr of adJust»
 ant. By law, the Servxces are requlred to wait for. the - rcceipt ‘of that

“matorlsl and its 1nspect10n before it is paid for. In some instances
that mlght be an apnreclable interval of time. TWould you .care 0. comment
‘on the repoal of that law, as to its cffoct on purchases and ~prices that
the Government has to pay and of stlmulating business with the Government,
making it easier for commercial concerns to do business with tha
Governmont” L : : o Bl

G?NVRAL BRANNON-‘ Wbil vthefo would bc some obgectlon to the repeal
of that law.” In the first placo, the government operations are so big .

“and varied, If two suppllors are dealing with each othor and they. know

‘each other Well their respectlve credit menagers know about the' company,
‘that it is all right, But when you come to the question of thousands

of peoplr with whom the Govcrnmsnt has to deal, there are many cases
When it would bc dlsadvantageous to the Governmcnt. In- othur,wqrds,f

we - would get stuck. . . : e AT,

Now 1n addltlon to that you havo this questlon of competitlve
blddlng, a matter of law mhcro you have to award the contract to the: . .
lowest respon31blo bldder-—vnry llttlc choice about who can . get the
contract. "As o result of that 51tuatlon,\1t would be awkward if the .
Government: had to go out and moke . payments to- the fellow befors “the
supplics were recelved., Thers again the governmcnt officer is. a publlc
official and if you try to dlscrvmlnate and say, "Well, this is a big.

'company, we are going to make payments to them," let us say to Gencral
'Motors,‘"We will make paymont to you." But to this little fellow, we.
say, "No, you can't get a naymant; you are small; we don't know aboubt. -
your credit." It puts the official in an awkward position whore he is:
deallng with various typus of contractors. For .that rea son, 1 believe -

; 1t would be obgectlonable to repeal the act. ot - -

QUFSTION Wé have hoard on this platform that at loast one of the
Services is a little worricd, .or doesn't like,:the cost«plus-incentive
type of contfaot. In the exemple cited, which I believe was:.the Navy=-.
Air Porce contract, the thought has come to my mind; ‘and to the minds -
of some of the other members of the. class, as. to. the possibility of a .
cost~plus 1ncent¢ve type at a slldlng scalo'whlch might either start .
low and go up, or start high and come down. First, is that legal, and,
second, has it cver beer tricd? ' ‘ - -

" GENERAL BRANWON: T think it is legql. We had that to a considerable
extent in the First World War, the so-callecd "bogy" type of contract,
target contract, under which the contractor would be given a certain fee
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" estimate. -

o

in addition to his cost. Then if he reduced the cost below the estimate,
he got a part of the mavings. The result often was that,big'profits were
made, not because the contractor was efficient, but because the estimate
was away out of line, A4 contract of that kind is good only if you can
~ make a good estimate. If you can make the estimate good enough, it may
“be that you-are almost in a positicn o have a fixed-price contract, or
fixed price with some escalation, as to any sort of incertive contract,

I think you can use it only where you have a pretty good idea of what
“-the costs are going to be."qurtainIY'it'should;be‘limited,in_such a
way that a fellow is really being paid for good work, not for a bad

QUESTION: T would like to ask two questions: Firsty referring to

the remark that was made about this revolving fUnd,~db‘I,understand that

the objection of the Army not the Navy comes from the use of the words

in the constitution "raise and support armies," rather than "Armed Forces?"
Apparently the Navy considered: it all along. I wonder why the constitutional
provision doesn't say, "Army and Navy," - ' - .

GENERAL BRANNOM: It is just the way the constitution reads,. "Raise
end support armies.™ Then there is amothsr provision that provides for
the Navy. That provision didn't say anything about it, Maybe they forgot
it. I don't know, I think, of course, the whole question was being
considered at the time when they wers thinking of the possibility of a
dictator, and I guess they thought ships at sea wouldn't be of particular
help to a dictator, whereas the soldiers actually in the country. probably
~ would. T think perhaps that is the reason they put it in one place and

not in the other., -They didn't look upon the Navy as being able to give
s0 ‘much -support to a possible dictator as the Army could. ... . .

© O QUESTION: Under the "Buy AmefidanvAct," the only_éXceptionfisrwhere
the product is to be used outside of the United States, meaning beyond
. the jurisdictional control of the United States Government, I occurs.
to me that,: although we have a military government of occupation and:
control in Germany, at least in the Western Zone of Germany, and Japan
and Korea, or Japan now, that that is cénsidered beyond the United States
Jurisdiction? e

© GENERAL BRAWNON: It is considered beyond the United States
Jurisdiction, yes. It is a difficult question, but it is beyond, . There
- are two ways of looking at it. OCne is the question of buying there. The
" other is letting them share the preferential treatment of American. . .
purchasing.  Obviously, that is not within the intent of thé law even .
though it could be stretéhed to come within the wording,. :

QUESTION: General, is there any requirement in preéentngovennmsnt
contracts ‘that union labor be used? - o :
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| GEUERAL BRANON: Wo,

- QUESTION: Will you discuss, please, the application of the various
laws you have mentioned %o purchases meds; say, for:the mgintenance of
" the Armed Fofoes;outSide_of'the;countrY*or things that you huy outside
" and ship in? Do they all apply? ‘If not, what do apply and what don't?.

. .0 GENERAL:. BRAWNON = . They generally apply. “Por example, on.the question
‘of .payment.whether you can't pay for the supplies before they are received
yes. One of the exceptions in’ the Armed Services Procurement Act applies

. to procurement outside of the United Stetes and permits purchasing with-
“out. advertising. That is specifically covered. To some extont, the "Buy -

. American Act" has exceptjonstith:respect”to products to be used outside
‘the United States.. Gemerally the various provisions apply.

... .There are.a few others, For éxample,_the’rates'of-Payﬁentvin certain

" of these labor laws which are essentially for the protection 6f American

‘labor are not applied to conbracts in foreign countries; the idea being
+that Congress is not interested in trying . to regulate labor.conditions
‘in foreign countries. Therefore, these labor provisions do not applye.
However, there is a case of that nature coming up in the Supreme Court.
The Solicitor General is arguing that the labor provisions do not have
Jany.extraterritorial effect, although a Yow York court attempted to give

“the eight-hour law certain extraterritorial offects.

' _QUESTION: Prior to the war, we were using payment bonds to assure
_that employees of the subcontractor would be paid as well as the employees
of 'the prime contractér, During the war; I understand; those bonds were
fot particularly used. Would you comment on the desirability or usefulness
6f bonds in general as well as what provisions were made to assure that
‘subcontractors or their employees do get paid under govermment contracts?

- 'GENERAL BRAMNON: Here is the situation. The question of how -
effective bonds are ig a matter of opinion. I think in mony cases the
Government doesn't get very much in the way of financial ,return for the'
‘premium it pays on bonds. However, we do get certain credit. service
"from the bonding companies. The fact that your fly-by-night contractor

can' get a bond may be a good reason for not awarding him & comtract.. -

* Now, on the particular point you raised, the question of the payment
of bonds comes up in this way. Ordinarily under the laws of various states,
you have the so-called "mechanics lien," whare laborers and material'men
who furnish labor and materials for building a factory may have a lien -
on that factory for wages and materials. .However, mo one can. geta lien
" against the Govermment. S0 in one sense the laborer who works om.a. .
governmont project doesn't have the type of  protection which he would
have on an ordinary building. Congress has sought to ovércome that by




not giving a lien, but by requiring the contractor to carry this payment
" bond which requires him to pay these laborers and raterial mem, T might
say that where he has the performance bond no extra premium is required
by the company for the payment bond. - '

 During the war we had this situation. Almost all of our construction--
that requirement under the so-called Miller Act ordinarily applies ohly

to construction projects-ewas. on & cost-plus basis., The contractor didn't
get his money from the Government until he .paid his labor, As a result,

it was not deemed essential to require these payment bonds, From the
nature of the project, there was no question of the contractor getting

his money, going to Mexico, and leaving his labor to whistle, He didn't
get the money until he vaid his labor and paid for his material, In~

that situation it was considered umecessary to pay large fees to bonding
companies for g protection which would not serve any practical purpose,

QUESTION: Sir, the talk today was entitled "Legal A&pects of Military
Procurement," and the term "procurement" itself, as well as several other
terms we use in obtaining services and supplies for the Armed Forces, I
believe, isg very loosely defined. ‘There is not a good definition which
would stand up in interrdational usage. For instance, why do we say
"procurement" instead.of "purchase?" , I

VGENERAL BRANNON: I dontt kndw. I will concede there is that"confusion;

QUESTION= Breaking procurement down, - there arefour types of procure-
ment: military proc¢urement, procurement by purchase procedures, by
“capture of enemy equipment, and by pure stealing., Purchase is by far
. the greatest amount in dollar value. Ths implications to the individual
may be receiving goods, making purchases, and then receiving payment for
the purchase. Why don't we hit on that thing? ~

GENERAL/BRANNON: You have a good point, I don't know the answer.

QUESTION: Two other expressions, sir, which are used in that same
loose category and which do not stand up in fact are thée terms billeting
and requisition, We are prohibited from billeting, yet we used the term
billeting»throughbut the war, when, in fact, we never billeted;,_we always
‘paid for lodging. And requisitioning<-~we didn't requisition; we purchased,
If that is in fact what WG“did,,why not use the term purchase and get it
over with? ' ‘ ' o

©  GENERAL BRANNON: T can't answer that,

: QUESTION: I would like +o go back to this termination question. In
last year!s report by the student body on this tormination question, they
recommended that we have another .such act as the 1944 act in CaSSJWG havs
another war, They also stated that the subcontractor was' not fully pro-
tected by that act. If those are trus statements, what do you recommend
for a future war? -




o G4“ERAm BRAN”OW I don't knor Just where you mean that the suboontractor
. was hot adequabely protecﬁed.ﬂ Maybe he didn't get. complete nrotectwon,
but there were very liberal pr0v1s'ﬁgs in the 1944 act for the subcontractore
I think.7d,.e, and f of the a&t” provxded,for payments to the subgontractor.
oI certaln cases the Government would pay the suboontractar again even.
_though thcy had already paid the primé, In ‘cortain cases that Drov1510n
“wos employed ‘where a subcontracﬁor had made the subcon ract _not so’
‘much on the basis of the credit ‘of the prime contractor as at the urglng
of the mllltdry.“ HQ had gong - a¥iead .and taken a subcontract even though ;
he was leary of the prlme. In’ thosc casés, and in certain othcr cases;
- We. could pay. the sub even though *h@ primse had already’ been paids Im
‘certain’ ‘gthér. cases we Nould held up paymcnt to the prlme and pay .
dlrectly to the sub. e

QUESTION ' In other words, you tnlnk that act 1s olear in 1tself and
. We don‘t have g have anythlng else but that act’ ‘ o

GWNERAL BRAVNOF~ -1 am not prvparcd to say that thsro couldn't be -
some sllght improvement. I' say there are some substantlal provisions
for the protection of the subcontractor. You sece this is a new act.
Ordinarily, peéple make contracts and they can't just step out when
they want to. This Contract Settlemsnt Act gives the Govermment broad
. power to terminate contracts. We can stop a contract, but of course
" we expect-to make payment on an equitable basis. Part of it was for
. the protection of subs. I concede that it could be polished off a
" little and have some additional protection for the sub, particularly in
that situation where the contract is not completed and because of the
- termination of the contract for some reason before the work was finished
the prime was not able to pay the -sub.

QUESTION: General, I have heard of certain contracts which contained
clauses prohibiting the disposal of that material by the Government
under certain conditions. I believe it applied particularly to machine
tools-~you couldn't dump machine tools en: the market after the war. Can
you tell us something about that, please? :

o GENERAL BRANNON: T don't know Just what situation that would be.

- Ordlnarlly, I take it, that would be in comnection with some patent right.
For example, many concerns of which one is the Inbermational Business
 Machivies Company, have a policy of rot selling their machines at all,.

only leasing them, I have in mind a case--nct International Bu81ness
. Machines, a smaller company which makes a certain type of machine--where

the policy was to leasc them, The Govermment insisted that it winted

to buy. It didn't requisition, which it could have done. As a result

of some negotiations, the company agreed to sell %o us with the option

to buy back, In other words, if we wanted to dlsposo of the machlne, the

company would have first right to buy it back, But I dontt know just

‘exactly the situation you have in mind.
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QUESTIONER: It was in COnnoctlon Wlth that option to buy, back, rather
“then .for the Government to dlspose of the machins as 1t saw fit at the
end of the war. . Lo e g

: GEW“RAL BRANYON: ' We wouldn!t do. that where we have only limited
patent coverage In ‘other words) a; llconse unider the patont might be
limited to a 51tuqtlon such as that’ Wheru we agrood to take 1% but to
glve hlm, let us. say, tha'rlght to purcbﬂse 1t back : S,

GEN“RAL VANAMAN: General,: I thlnk I havo DrOVud my p01nt that I
made over in the’ loungp before the lecturs started. I said that the
members of this class have an outstandlng interest in whatéver subject
thvy are studying, and I thlnk I have proved that have I not?

GENERAL BRAMNON:¢ I have be@n on the spot, yes, 31r.‘. ,
ENWRAL VANAMAN: We want o thank you very much for your clear-cuﬁ

discussion of what to most of us is a-black art that is done with mirrors
and crystal balls. ' ‘ ' ’

(6 Janusry 1949--750)s. .
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