..... N
EHERGENCY POWERS OF THE PRESIDEIT
21 Februsry 1949
COVTENTS

INTRODUCTICN—~ Lieutenant Colonel Jac . 3abheock, CnlC,
Faculty, ICAF, .veviinineennnnn. e e esanaan R

i
(Eal

SPZLXER-- Reverend Joseph T. Durkin, Prsfessor of Kistory,
Graduazte School and College, Georzetown University,........l

GEIERAL DISCUSSION . veennarenennan. At e e eaa i ey R &

Pablicatior Yo, 149-91
THE IFDUSTRIAL CCLLEGE CF PYX ARMED FORCES

Yeshincton, D, C.



- T s e e e e e

ST TR ;‘-‘-;‘,/

ZXERGERCY PGUTRS O -IHEE PRE ulJ“ﬂT

21 Februvarvy 1849

CGT NEL Eh3uOGK _ General Vaneman, gussts, gentlemen of the Class!
In 1930, when the first Industrial lobilizaticn Plan for Vorld War 1I was
completed, it kad a peculisr passage in iv. When Douglas MacArtlwr, then
Calef of Staff cof the Army, precented it before the War Palicies Commd s
sion in 1931, he made o particular point of that passage. Ee seid thet
the President of the United States possessed authority to back up any
plans thet we mignt meke regarding industrizl mobilization. Ee sald that
he President of the United States had suthority grented rim by the Con-
stitution, by scts of Congress, and, above all, by the power of public
Op] nicn. : . S :

I nave heard the spesker hefore on ‘he "Smergency Towers of the
President." I was very much impressed with his handling of this particx
ler jidea. ' Father Durkin is Profcgsor of Histsry ~% the’ Jreduste School
of errgetown University and has kindly consernted to come over and give
us the resalts of his extensive research in this fielid.

It is a great honor to present Father Durkin to the Industrial
Coilege of the Armed Torces.

?ET?Eh URXIN: Gentlemen, may I say that 1 consider it a real
privilege 1o aéd my few moaest th oagktﬂ to your ve“y important endeaver.

‘May I say at the heginning tﬂat I would like this telk to be
thought of as an opinion, or series of opiricns, shall I say, that I have
tried %¢ develop. : - )

Let me remind you immediately that, in the guestion of the Presi-
dent's powers, there is a specizl difficulty; ranely,‘thhc the Constitu-
fion really puts no bounds 2t 21l -tc the President's powers. -

You know, words are very strange things. In the currens debatce
on the Furobean Defense Pact, those who are very careful about maintain-
ing the Constitution are using some rather intcresting phrases.. IS is
gaid, for instznce, that in case the President should make a treaty and
say nothing to the Senate zbout it, or @¢t in opposition to the Senate,
he reelly would not be bresking the Constitution, that he would not be
violating any particular provisiorn of thc Cornstituticn, tut that he might
be operating, as they put it, Ytengentially” to the Constitution. Well,
that means that ke is not breaking the Constitution exactly, but hc is
just breaking it at & tangent. You mey have heard atout Hr. Willie Fep,
a pugilist, & week or so ago. When he opérated on his cdponent's Jaw
then, he wes not cxactly acting tangentially to the Jew. 3ut tnet ccems
ts be the sugzestion of certsin argumeants in defense of the Fresidon nt's
action.
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Wrhat I am going %o do is show you whet some authorities have sa wid
about the President's power. Then, as I understand it, you would like tc
have questions ot the end of the period. So let us have the questions,
as many as you pleasec, at the end of the perisé.

First of all, I am going to quote briefly from a great liberal,
Jobn Locke, the man who, of course, was very influsntial in dirccting the
thinking of the Fromers of the Constitution. Locke, in his Mreatise on
Oivil Government," the sccond essey, treats in Chapter 14 of what he call
the "prerogative," or power; of any cxecutive. FHe is not talking mercly
of thc King of Epgland. He is talking zbout any cxecutive. Eemember,
gentlomen, we are guoting herc a men who reproscnts the widest liberal
tradition in Buropean politiczl thinking. This is what he said in the
seventeenth century about the power of &n executive, gny gxecutive:

MWhere the legisletive and executive power are in distinct hands,
28 they e&re in all moderated mconarchies anéd well-framed governments, taore
the good of the society requires that several thlnns should be left to

the digscretion of him that has the cxecutive power.’

I don't want to bore you by quoting toc-much. It is the beginning
of Chapter 14. You.can check it. - :

Then he says, in offect, that it is neccessery for the cxecutive at
times bto act not only without thc law bubt evdn ggainst the low.

During my talk. by the way, I am not going to confine mysclf
strictly to cdonstitusional law.. I sugegest to you, gentlemen-—-apd L think
you agree with me-—that in the matter of the powers of the President, we
cannot talk merely as lawyers. We must remember thst the lowrers cannot
do éverything., I hope I am not treading on anybodyis toes here. They
can do = great deal but not everything. Thercofore, £ cubmit to you, this
is not meorely a constitutional guestion.

the Constituticn says that
g of the President of the

The lawyer weuld say thet article II of
nd
ly, "How much execavive

the execubtive power guall be placed in the hen
United Statcs. We ask th question immedictel
power?i :

Whon the framers wrote Article I, as you remember, describing the
powers of the Conzress, thoy answered the guestior zs to how much power
the Congress has., Article T, section 8, ijsts oxacily the powers that
Congress hes. In order thot there might not be any. confusion aboubt 1%,
they say, in.effect, in cection 9: Merwill tell you the powers that
Congress docs not hawve ! : C ' o

: “When we come to Article I, we would expcet thab they would do the
same thing in regard to the Exccutive.. Fot st &ll.- They dispose of the

Bxeculive's power in twe linhcs: The executive power »f the United States
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shell be enjoyed by the President. Well, how much power? "Don't bring
it up," they say. That is the way it scems.

‘Wow, I zm not going to cuote %o you nluckotone, who wae so influ-
ential in forming the fremers' thought. IMerely lst me say that Blackstone,
in his FCommentaries,” pages 257-262, says the same thing eboutb the Execu-
tive, any oxecutive, 2s Locks does.

Of course, we are more interested in our own groht original politi-
c&l thinkers. Madison, in No. 48 of "The Federalist," seys this

"The founders of our republics...seen never for 2 moment to have
turned their cyes from the denger tc liberty from the overgrown end all-
grasping prerogative of r#n hercditary mogistrate," alweys Yoo much fright-
ened of this nereditary magistrate, "supported ond fortified by an h 3T oA -

tary branch of the legislative authority. They seem never to nave recol-
lected the daﬁger from legislative usurpations, which, by rsseadlin 5 all
Power in the same hands, must lead to the same tyranny as is threatened

by ezxccutive usurpations

There are other things that Yadison sald in the seme sensc. In
other words, he dld not scom tc be very much afraid of giving the Presi-
dent 1Qrec powers.

Gouverncur Morris went co far as to say in the Constitutional
Convention: '

_ ”On the due formation of [the executive/muct depond tno efficacy
and utlllty of the Union among the present and futurd Sv tca.

Read vhet YMorrls ssys in that Federal Convention abott the Bxecu~
tive, and you will sec thet he, too, wanted a very strong sxecutive.

I am Just taking spot excmples. You could duplicate these from
meny places in the dcbztes of She Constitutional Convention. The point
I am making-is thet a great deal of the important men did not seen So be
very much afraid of giving the Exccubtive large powers. :

You might suy. "We know what Alexender Hamiltbn'would‘say."‘ Jut
re rather surprises us and shows thet therc is a debate here cfter all.
In ¥o. 69 of "The Wederalist” thiz is wheb Tamilton sdys about the Fresi- -
dents’s powers: - e e I
"The President is to bc comman der—in-c 1lef of “the army and navy of
the United Stetes. In this respest his authority would be noninally the
same with thet of the king of Great Britain, but in subsiance much infe-
rior to it." Hamilton is taking a diffcrent. line from +het_0 Logcke,
31ackstonc.lsadlson. and Norris, The guotation continuzs: "It /~res1—
dent'ls powegf wou*d awount to nothmng rore than th supreme command and
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direction of the nilitary and neval forces, as first Senersl o 1Gml
of thc Confederzey; while that of the British king extends to the declor-
ing of wer., M ' v ‘

What does Hemilton mean? Does he meen thrt our Fresident's rower
does not extend to the declarinz of wer? Nr. Hamilton was very close o
the 1949 question. Ee seys that the power of the "Eritish kirg cxtends
to the declaring of wer and to the reising and reguleting of fleets and
ernics,--zll wkich, by the Congtitution under consideration, would apror—
toin to the legislature.! '

Thet is 2 very interesting opposite view token by the Federalist
Harmiltorn, ond it is vevy clear what he says. Ee is very much for. cur-~
toiling the President's powers. Arnd this is armunition; in the current
debate, for those menmbers of the Legislature who feel that the Executiwve
Department of the Government is moking too bold comuitments in regard to
the Westeorn Defense Pact, for exemple. I suggest to you in & very impor-
tant footnote. however, thet No. 69 of "The Federelist! was written by
Alexander Hamilton in = vory powerful propegands atteact to get the Con—
stifution pessed over the objections of the States; they felt that %oo
much power waes being given to the Fodersl Government., Mavbe Hamilton is
not speaking completely without wraps in No. 69 of "Tac Federalist.!

From here in, gentlomen, I an going to do what General Vanesman
very shrewdly suggested to me. I mesn to say, the way he put it was just
the way to vut 1%, and his suzccstion hes mede it very much easier for me
to prepare this $alle. The Gencral saw thet what we sre intercsted im, or
should be interested in, is, whot hove the Fresidents donc with regard to
their powers and what have they thousht of their powers? Ry "tho Presi-
dents" we don't mesn someone like Millord Fillnore or Chester Arthur-—ver
finc men, but not greet Presidents. :

Therefore, let us look ot the Greet Prosidents in our history. It
may be assunmed that they knew what the Constitution meant 2nd whet the
presidentiel powers nmeant., Let us see what they have done in the cxercis
of their powers.

Let us begin with Washington. Weshington signed the Joy Treaty on
12 Augnst 1785. In March of 1795 the House of Ropresentatives demanded
docwrents pertaining to the negotviations which had gone on in getting tha
treety through, It wanted the instructions which had been ziven to Jav,
the negetiator, and =1l the documents pertiining to that treaty. It
thought there wes something fishy ztout the whole thing. Fooinote: Ther
was, Well, that is apsrt from our point. :

How, the House cloinmed thet its prerogotives were endengered in tw
woys by this treaty, which had been pleced defore them elveady signed by
Weskington, First of sll, the trerty provided for the regulction of com-
merce between the United Stotes and Grent Britain, whereas the Constituti.
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rrovided thet Congress shril keve the pewer to reogulate C“ﬂ“urcv with
foreign nations. Secondly, the trerty provided for peyment of the pre=—
Revolutionary dcbt to the British gutjects, whercas the Constituticn oro-
vided thet né payments could be nade fron the United Siates Trensury
except in virtue of ¢ leaw apvreoririting thet sun from ihe Ireasury.

Yiadison strongly upheld these two objections. He said:

If the Troaty power alone oo ld perforw eny onc act for which the
authority of Congresu is requirod by the constitution, it mey perform
every act for which the authority of that part of the Government is roguired.
Congress have power to regulate “rade, to declecre war, %o raise- eraies, to»
levy, %o borrow, and to eppropriate noney, etc. If, by Treaty, therefore,
as parzmount to the Legicletive power, the President and Scnetc con regu-
late trade, they can also declere, they can rzise armice to curry on-war,
and they can procurc noney to support armies...™

He rejected flct&j——tﬁd this is -the very relevent part, I taink-—
the contention thot a treaty is prremount to ?11 other ccte of -the Con-
gress. I would ask you to keep thet in nmind, 'entle en.,

Whet did Washington do? W’shlnmuoq refused fletly to prosent any

of those papcrs to the Housw of Representativés. He sccompsnied his ro-

usal with the following stotement—-rnd I know you won't nind my cueting

some of these things ot length, bucruse Weshingtor said’it better than 1
could parcphreose it B

"The neture of foreisn negobtintions reguires couvion, ~nd their
guccess st often depend on gecreey, -and even whcn broughu to a conclu—
sion a full disclosure of all tre mecsures, denends, or eventuzl conces-
sions which mry have been nrcpou i or COht“WplﬁtLd WChLd be extrenely
impolitic.™ :

Then he gzoes on to say. in offect, therefore, I ah not soing %o
slve you mny of these documonts which you hove aglced Tor, because I an
the chisf orgen of the United Stetes Government when it sobs in ths fisld
of foreizn affairs '

a no prosent kis papers to then.

Weshingtoh mot his treaty and dt
The Scenate and the Houss of Represcc rtstivcs,uwgllowed that. But one aswal-

low does not make = gpring.

Wnot obout some other "Great! D““S‘duﬁt“? Wret about Jefferson?
Jefferson. as you well know, gentlement, when he purchesed th2 Louisiana '
Territory, did zn zct which he himself admitted was agoinet the Censtitu-
tion. Let me summarize what he said, I have déne an ach acninst the Con-
stitution; in other words, I have no authority from the Constitution for
the thing I keve done in purchasing Loulsi*ﬂg; Eowever, I.felt it was
ebsolutely necessary for %lke netiognal ,ccurjtj, snd I have the gsroatest
coufidence thet the Lesislature and the pcople will approve the act.

=
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Then he becrme a little worried, znd two weeks leter he wrote the
following:

"When ar instrument admits two constructions, the one safe, the
other dangerous, ‘he one vrecise, the other indefinite, I prefer that
which is safe ond precise. I kad rather azsk an enlargement of power fren

“the nation, where it is found necessary, than to sssume it by a construc-

tion which would moke our powers houndless.!

But he did not nsk for any suthorization from the pecple or rrom
the Legislature to do whet he himself admitted wos an unconstitutional
zct. He is a little »it sorry about it, but still the act is done.

If the treaty-making power of the President is boundless, he szaid.

- "then we have no Constitution. If 1%t has dbounds, they can be no others

than the definitions of the powers which that instrument gives. I think
it important, in the present cese, to set an example...by appecling to
the people to suthorize whet I have done.

The point is thst no appeal wes mude to the people, and Jefferson
did not scem to loSe much sleep during the following months because of
thot omission. Jefferson said, in effect, well, I did npt have any powel
to do this, but it had to be done for the good of the country; so I did
it. DBut don't let anybody clse do it, because thrt is hard on.the Con~
stitution. That is ahout the meanirg of his words. '

I kpow you gentlemen are .acoucinted with the nistorical backgroumn
of these things, but just let me relate the matter of the embargo. here
is the picture: A complete embarge is placed on £11 American shipping—-
ro inmports, no exports. The Congress is about to cdjourn, so the Congre:
says to Jefferson in 1807: "You, the President, have power to raise thod
embargo at any time you think it ought to be raised. If Kapoleen become:
good; and if England begins to be more recsonable, then yeou can raise 1%,
So Congress goes home, and Jeffrrson raises the embargo.

It was charzed that he had no powsr to do that, that the pernmis-
sion given %o him by Congress wae an undue hending over to him of legis-
lative power. Philip Barton - Key, o Federclist, said:  "To suspend or
repeal @ low is 2 legislative sct, and we, the Congress, cennot transfer
the power of legisleting from oursclves to the President.V

Thoy debnted over it hotly ond ceme to no conclusion until 1935,

- when, in the "Hot 011" cases, it wne decided by the Supreme Court, doubt-

less with the ghosts of such pogple £s Philip Rrrton Zoy stondirg sround
chiackling, thet President Roosevelt had been given en undue tronsfer of
legislative power when the Congress allowed him th determine how much
petroleum should be raised in certain states 2nd sent into intcerstate cor

meree. - The court gsid, in offect:
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PThis is an undue trensfer by the Congress of legislative pawer
to the President because you hove left it complesely to the discretion
of the President how much oil is rbove the auota in any state. ow, if
the.Congress had put down in 2 very detailed wey just what constitutes _
exceeding the quota of 0il in Arizons iﬁ assune there is oil in Ariszcnaf,
then that would te all right. The Presicdent is just executing the will
of Congress. But the Congress said, 'All right, Mr. Fresident: any time
you think the gueta is excecded in any state, you can forbid the sale of

that oil in interstate commerco.'?

Mr. Rocsevelt mwrnt be conceived, ty a wild stretch of the imegi-
raticn, to heve ‘said, "Now, Uongress, I want te know exactly what your
will is and jusb how much would constitute e=n excess.® Tat Mr. Roosevclh
18 not rcported to have asked thet question, and the Congress left it
campletely upg te him to decide what was in excess of the quota. There-
fore, the "old" court, the Supreme Court of 1935, szid: "The President
is cxceeding his powers there, becruse he cennct do everything that Jon-
grese can do, Orly Congress ern so regulrte intevstate commerce.' The
fact that the President's porsussive cempeign dirccted ngainst the court
in the intercst of more liboral lcgl:leuion tegan two yeers laiter might
be = coincidence. '

By tbo wey, gentlemen.--T don't think this will bresk the gcneral
continuity of my telk--the Presidents I am going 4o talk ebeut are no
second~-raters, ‘1f I may ude the torm. As soon os ve study cxemples of
wide use of presidential powers, we find 2 very intercsting fect. When
we go down the list of Presidents to sec whet oxsmpleg wc_caﬁ find of
wide use of presidential powers; to sce whet Erosidents seem to have
stretehed their powers to the limit; we £ind thet old-#illard Fillmore
does mot cppear in the list ot oll; nor does Cuester Arthur, The only
second~rater on the 1ist-—-I hope this does not gound irrevereni—-is Jemes
Polk. ¥e was not a great, sutstonding President. He is the gnly dush.
lenguer, if you will prrdon the term, thet we will find, '

But the PT&""dCﬂtu who have uscd their powsrs very widsly, we find,
are very good Americans: Yashington, Jofferson, Jackson, Lircoln--and we
will stop therc., There will be cther examples later if we have time.

The thing that intorests me is this: Every time we look into American
constitutional history for exn ezample f wide use of Fresidential powers,
we dbump inte one of cur grestest Presidents.. You see the signifisance of
that, the supposition being thrt thcy knew what they were doing end that,
if Sthe act wes very bad and very unconstitutionsl arnd was somothing thet
inperiled the Union, they. shovld not hove done it. Vell, the theught that
comes to us is that it is very strange Weshington, Jackson, Dinecolr, and
Jefferson did not see thot, - o

andrew Jackson on the powers of the President: Ye excrted those
Qowars in the Millification Moverment, wvou will remember, nnd in the action
ochnot the second Bonk of the Unitoed States in 1872, I will Jjust recall
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to you the backgrsunc. Let us putl it very oriefly. You know this, I am
sure, gentlemen. FHe vetced z bill which had been passed by the Congress
rechartering the second Benk of the Uniteld Siates. He had a Supreme
Court decision against nim when ne vetoed that act of Congress; the Supre
Gourt decision of 1819 had fully zpproved of that particular laow of Con-
gress——in effect and reslly. CIherefore, Jzckson was charged as follows:
"Y5u are going against the Supreme Jourt decisiom, and you are blecking &
act of Congress which is fully within she powers of Congresse. The Supr
Sourt has declared it %o be so, and zbout everybody else in the Uni
States in 1832 has declared it to be so.¥ '

1 take Jackson’s answer to that as anotlher develcpment in the Ame:
can tradition of the wide use of the President's powers., 1 hope you won'
mind if I gquote his reply at length. I can picture Andrew Jacksen's ghos
with great complacency, listening to this. Maybe he is saying, "You migt
ropeat this over at the Senmte chamber.® Jaciison, in his message .of 10
July 1832, veitoing the bank billi, sai

-
»

jo T

‘"If the opinion of the Supreme Court covered the whole ground of
this act, it ought not to centrei the 2nordinate sutheovities of this Zov-
ernment. The Congress, the Zxecative, and the Court musi cach Tor itecli
be guided by its own opinion of the Constitution. Iach puklic officer
who takes an oath to support the Constitution swears that he will support
it as he understands it, and not as-it is undersicod by others. "

I ask you, gentlemen, is that the sense in whicz you took the oatl
to the Constitution of the United States as officers of the drmed Porees?
The gquotation continues: "It is es much the duty of the deuse of Repre-
sentatives, of the Senate, and of the President %o decide upon the consti
tutionality of any Dill or resclution which may be presentoed fo thenm for
passage or appreval &s it is of the supronme juéges when 16 may be brought
before them for judiciazl decision. The opinion of the judges has no more
authority over Congress than the opinicn.of Congress has over fThae Judges,

n
and on that point the President is indevendent of both. The authority of

the Suprome Court must nek, therofere, be pernmdtted to conirol the Cengre
or the Exccuiive when acting in thoir legislaiive capacitics, hut to have
(3]

only such influence as the force of their retscning may doserve !

“

H]

In 1834, when Jackson romoved ¥William J. Duanc as Secrotary cf the
Troasury, he wes charged with exceeding the prosidenticl powers. In nis
Protost Messoge of 15 Awril 1834 he szid: Y"rhe cntire cxecutive power is
vested in tho President.! That is all we necd quote of that. '

How we come tg Lincoln's use of his powers as the Sxecutive in a
netional crisis. Lincoln, in she first ten months of the VYar Betweon the
States, before any formal declaration of war had been nmade hy any depart-
ment of the Government, without any ¢ cssionsi authorization, #nd S0
far as I know, with absclutely——and I am saying this
with absglutely no constitutional cuthoriz n
He embodied the stete militiss inte & volun
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to the Regular Army and 18, OOO to t;e Yevy; he pledged tﬁe cred t of the
United States. for &.qurrter of » billion dsliers, ¢ great sum then; he
paid out 2 million dollars from unappropriated. funds in the Trossury te
persons unauthorized to receive it; he clesed the Post Office to what he

talled "treasonable correspondence"; ne proclaimed a blocade of the South-
orn ports; he declared 211 the citizens of the seceded States to be ene-
mies of the Unlted States: he suspended the ‘writ of habess corpus in vari-
ous places; end he caused the arrest end military detention of persons who
were repregfented as being engaged in treasonable pregtices-—-and all this,
28 Mr. Edward Corwin says, without one whit of statutory nuthcrity; or
with the merest figment thereof.

Bemember, he did not c:ll the Congress inte 'session until July of
1861. The shooting had begun in the middle of April 186l. ¥rom the mid-
dle of April until July, Linceln, as he afterward admitted, deliberately
did not ecall the Congress into session beccuse it would be embarrassing
to him in his ections for the nntional defense. In his special message
of 4 July 1861, in defending what some people who must be very strict con-
structisnists of the Constitution have called excessive use of presiden—
tial powers, he said: "The exccutive found the duty of employing the war
power in defense of the government forced upon nime® Mey I call your
attention to the words "war power," which power, in Article II of the Gon-
stitution, is given, 1t would seem =t least, concurrently $fo the Scnate?

Agein he szid:

"These measures, whether strictly legal or not, were ventured- upcn.
under, whet sppeared to be = popular demend and a public nccescjty"trust~
ing then,'gs now, that Congress would read11J ratify them, ™ : .

, Regn ralng the privilege of hpbeas corpus, to take only one of the
things I montioned, the Constitution says, in Article I, section 8: "Ihe
privilege of habeas corpus shall not be suspended unless when, in cases
of rebellion or invesion, the public safety ney . require it," ”

Yow, as ysu know, hatecas corpu certhlnly is one of the be sic pra—~
tections of our civil Iiberties. There is no need for us to g£o inte a.
constitutional discussion a8 %o whether, supposing it could Dde suspended
in a given case, it is the Congress that.hrs tho power alone-to suspen
it, or the President. The point is that Lincoln. suspended the privilege
of hnbeas corpus, and he 4id it by. appesling to his supreme power as
Executives In doing so, of course, he would seem to heve done SOWcthlng
to Article I, scction By - : : :

You and I, ﬁentleﬂen, durnng the course of this discussion, per—
haps have been keeping naturally in cur mind, when.specking of- presiden-
tizl powers, the powers of the President in the field of forcign affairs..
Many of the mctions we have 'ssen here involving wide use of presidential
‘powers hove been in the ficld of forelgn affairs. Of course, Lincoln
thought he would do the thlng rlgbt cnd 2lso did some things in interncl
effairs,

9
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‘Let us cowp LD to 19?5 rLrht c'H“F -Thc lu =t official declaratic

in TFEBrd to what powerns, tpc.Pr sident, h<s in “the -field of forblon affziz
cwes given bv thé Suprecie ucurt in the case of United Stotos v. Curtiss-

¥risht' Evoort Corporctlon in 1986. I would -like to telk epout that cose
with you. It is being talked. qbout very muech: in the current debate over
the Dowor of" tke President. to make. g lupbl or hgv L comnltﬁent in regard

to the Wosterp DL;Q nse Pact.. | .

”he b ckground of tb co G‘ls. you. reﬁcmber ‘thrt Bolivia and Pare
quay were ot war end Congress gave President Roosévelt power to put an
cmbargo on militery supplies to either of those countries. That wns chal
lenzed, just as Jefferson had been shellenged iwith regerd to the pornis-
sion he got to raise the embargo, 2s an undue dransfercnce of lezisletive

power to the President.

The court thet gave thie decision, mesy I remind you, wes the "old!
court. It wes & seven-to-one decision, with only Justice. iecReynolds dis-
senting end Justice Stone not participating. The decision was written by
Justice Sutherlgnd certainly not cne considered to be one of the Hoosew

"liberals on thot court. o -

et interests ne vory much is the discussion which tekes place

with reg ard to the President's powers, Onys Justice 3utherland in-up-.
holding this lrw which geve the President such:wide powers: "It resulbs
that the 1nvestﬂent of the federsl government with the powers of external
sovereiznty," thet is, the an“SuWEHt of -the Federal Government with
powers. to cot in the field of fore iegn affairs, "did not depend upon the
affirnative grants of the Constituticn. " See whet he is saying?  He is

seying thet the President-—snd it is the President he is telking about-—
gets his power fto rct in foreign affrirs not from the Ceonstitution, Whe
doe he get i$? we might ssk. "The powers to declare and wepe war, to co
cludc:pence, to zmake trerties, to mairtein diplometic relotions with obhe
sovercigntieg, if they had never been nmentioned in the Constitution, woul
have vested in the federal government ns necessary Concomitants of ‘natior
ality. ®**

Mot only...is the federcl power over external mfféirs [forcign
hffalr_j in origin and escential character different from that over intes
nzl affairs, but p“rtlclpﬂ ion in the cxereisc of the power Is signifi- -

cently- llﬂlf@d-“ Congress! pewer of participrtion in the managing of
foreign affairs is significently limited. The quotation conmtinues: "In
this vast: cxternal realn, with its important, Coﬂ9110¢u0d -delicate and
manifold preblems, the President alone hrns the power to speak or listen
8s &a rcprcso rbetive of the naticn. He nakes treaties.with the advice and
consent of the uencte' but he clone negotintes. -Into the field of nego-
tirtion the Senate cannct’ 1ntrude‘~“n .Congress itself is powerless to -

"1nvade 1%, #s Herﬂhoil said in his great ergument.of ierch 7, 1800, in
the House of Paprqssnt tives, 'The Prosident is . the sole organ of the -

‘"tlon intits externul ‘rélztions, and its sole rapreoentutlvc w1th foreJ.L

natlo“u.L-'. .
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""he Senzte Committee on Foreign Relr tions at a very esrly day in
our history (Februzry 15, 1816), reported to the Senate among other things,
as follows!

"'The President is the constitutional representative of the United
Stztes with regard to foreign nations. He manages our concerns with for-
eign nations and must necessarily be most competent $o determine when,
how, and upon what subjects negotlatlon may be urged with the Zreatest
prospect of success,'™

The rest of the declaration of the Senate Foreign Relations Com-
mittee in 1816 consists in the affirmetion of the widest kind of use of
presidential powers in the field of foreign affairs.

What that decision seys very plainly--and up to this moment there
has been no reversal of it--is this: Here is the Congress, the National
Legislature, of the United States. Where does it get ite power fo act?
Every bit of power it has it gets from the Constitution of the United
States. We don't have to go behind that. The Congress gets the power
from the Constitution. That is a truism in ocur governmental taeory.

Now we come to Article II, Vhere does the President get his power?
He gets it from two sources, says this decision. The first scurce is the
Constitution, and most of the powers he has with regsrd to internal af~
fairs come from the Constitution: the power to tax, the power to execute
the laws, the power to appoint.

Now we come to the field of foreign affairs. Where does the Presi-
dent get his power to make a treaty or to do anything in the field of for-
eign affairs? He gets it from two sources, says the decision, The first
souree is the Constitution. - But the President has another independent
source of power which autherizes him to sct in foreign affairs, says the
opinion. What is that source? Well, it kind of drops from heaven to him
when he becomes President, and it is called the "inherent power™ of the
President. 1In other words, by the very fact that he is head of a sover-
eign state, he must have, and does have, power to.do anything which he
thinks necessary for the common good. That is the decision.

What happens when & power he getu from himself just tecause he is
President conflicts with some power which the Constitution gives the Con-—
gress? Ah, there is the crucizl question. Suppose, in sther words, the
Constitution gives to the Congress the Power of vebo over trestics made
by the United States, as the Constitution certainly seems to do-» And
suppose the President sheuld sey, "Well, by my inherent powers, I have
nade & tresty, and I don't reed the consent of the Senate. . The treaty is
neeessary, and here it is, boys; ciegn it." What happens tnen? The Su-
“reme Court says the President wins cvery time on that. The ¢ourt dscisien
says, 1n other words, that a treaty of the United States, when signed by
the President, is said by the Constitution to be the supreme law of the
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land. ¥ mere act of Congress con suporeqde = .reqty. Also, the Fres -
dents's inhiront power of making o treaty can override any claim to par—
ticipation 4in that action made by the Ccongress on the basis of the con-
st1+utlonal grant. ' ' |

‘- Thl'" fa I’lOt’ my opl*uon, c*pnt]_gmpn,‘ I mean. t_o 38Y¥ s I aidn't invent
ite I a2m not saying thrt'I disaporove of it or approve of it. Th % is
the meaning of the opinion.

: That dceision soems to amswer the present debate with regard to
waether or not the Preéident, or the State Department, cen sign a treaty
which seys that, whenevd¥ cne of the western Zuropean nations, 2 party to
the treaty, is attncked, the United Stoates shall imzediately put its armc
forces into action. To my mind, there is no question 2t all, unless that
decision of the high court is reversed, but that the President can moke
trat commitment if e thinks it wise. The Congress can protest, and the
President can say, "Don't bother me. I'm doing this by my. inherent power
ag Chief of the Government in a crisis.! The Congress would then probebl
do what it hes done in overy historic casc of the kind: the Congross woul
gc ahead and sign it., It usuzlly takes anywhere from six months to ore
year to reach an agreowbnt. Thet is history,. v -

Yoy I say again tHut I am just descr 1b1ng this., This would seem
te be the present state of cur constitutionzl law. ' L

As you sce, my tnlk certers larbely or the immedinte questign in

which we ere o1l interested: ‘tac powers of the President . as we study
tth in 194-9° I think they are best studied in the setting of the Wester
Defense Pact and other things the President feels he hes o do in the
field of foreign effairs in implementing our now world positicn, as a
result of which we wu5u partlc1pmte so0 widely in world zffeirs.

I took the follewing quotations ocut of thé "“cw York Timos" of
Jeqtbrdzy. I did not heve time to-check- them, but I hove no reason to
think they are incorrect. These quotations I an going to give you arc
merely commentary.’ #Willougkhy on the Constitution® (Ono e¢f the g*cau,
commentaries) saYs thls.

. Man cgree"xer.t to declare ard wege wer, ! such an agre cement, Tor

stence, as we would meko 1f we promiscd tho.western Duropesn n ationo,
";f any one of you is utt?Ckbd we will make. war 1nﬂcdlﬁt 1y, " . 1£ ‘the
President soid thot, ho would be - nzking an Lgrewaqt to declere ~nd wage
wary but ke weulad not be mnking = formal -declaration of war. After all,
you see, only the Congress can meke o farmal declarabtion of war. Lot me
repeat it: "An agrcement to deciure. aad wege wor, ond.a d¢clarntion of
war, are distinct and different zets, MPhus, the Unised Dtrtos nny, by
a treaty, pledge its faith thet it w111 arder glven CerdetaanS, g0 to
war, ! he says that flatly, "but the arising of thes ; c1“ca"stbnuos ccnnot
operate, of themselves, ipso facto, to place the Unitcd Stotes Irm é stote
of war." TFootnote: What's the differencs? one might ask, '"TFer tizt o
declaration or recognition of 2 state of wer by Congress is necessary.”

12
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So amid the fzlling shells end the moving ormies, Congress says,
"Ry the wey, we declare war.® That's about it. The guotation continues:
"It may then be confidently steted that, in ite extent, the treaty-
meking power of the United States," he obviously means tne Executive and
trhe State Deparimert--that is what he means in the whole contouxt, "is
broad enough to enzblc the United States to enter into any form of politi-
cal alliance, offonsive or defensive, which other sovercign nations are
cualified to enter into." '

Charles Warren says:

"he arzument is zlso mede that, becrusce the Constitution vests in
Congress the power 'to declare wer,' it is unconstitutional for a treaty
to provide that tie United States agrees to usc force in cooperation with
other nations to averi, prevent or repel aggression.,.. The argument is
based on a2 misconception. While...the Congress possesses certain powers,
and. those powers are exclusive as between the Congress snd the State Log-
islatures, they are not exclusive as betwesn Congress and the Ureaty-

aking branch of thé...Government.®

It is confronting to know that Conzress does Dossess cortain powers.
I really meen that; I don't mean it as o witticism. It 1Is & vory good
thing that we should kecp some powWers in the Congress. '

When we sra talking about *“he powers of the President, [ would
like to hear much more discussion of What President? Who is he? Lot's
lock at him., Who is this men you are giving these powers to? Is it
Rutherford Hayes? BRBetter call the Congress in. 1Is it Abe Lincolr? Give
him his head. Thrt 1s exactly what the Americen people said. So I sug-
gest to you that that might be talkod about a 1ittle it more. Instead
of talking about tho powerz of the President, we might say thc powers that
should be given to ccrtain Presidents. ‘ )

I am going to stop st the ond of five minutes. Therefore, you will
pardon me if the last part of this tulk i a little bit crowded. Probally
the order will not te perfect, but there arc some 1deas I wouli l1ke to
suggest for your thought, gentleomern.

Here is & theory %o shoot ot., I am not guite sure of it yet.
Therefore, I hope this does not scund like %oo dogmatic a statement. This
iz something I am shooting ot myself. I% occurred %o me zhout three
o'clock one merning, and I couldn't got to sleep azein that morning.

Do yau think we might say that cvery major crisis in United Stetes
Listory has becn solved by powerfal action of the Executive; and vhonever
a major problen was fumbled, it was usually fumbled by the Congress, or in
a period in our history when Congress was dominant? Meybe I ought to ask
for an armed guard after that. I have the greatest respect for the
Fationel Legislature. I don't menan to he irrevercnt. But I suggest to
you thet history is scmewhot irreverernt on that point.

13
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We heve time $o run through only somc of the chief crises. The
Tiret great crisis which faced this Govornment wes the prodblen of just
kceping alive in the first ten yerrs of its existonce. That wes solved
by & poworful exertion of executive zction, Alczander Znilbon acting fos
the Zzecutive, znd John iAdone centinuing it. : '

The seecond grort crisis, perhaps one of the threc greatest criscs
in our national history--and the more one studies this period I am zolng
to montion the rore he is inpresscd with the foct——was the time when it
scemed imminent that the powcrful ¥epolocon was going to create a big buf-
for state against the Wost and was going to get Louisiena., That crisis
was solved by a President dreaking the Censtitution, as Jefferson admit-
ted. - R ‘

The next great crisis wes $he Wullificetion stracgle of 1828-1832.
Thot wes solved by Andrew Jacksen scting very strongly, as we have scen.

- The next great crisis which faced us in our netional nistory was
the scetionel dispute which culminated ir the War Botween the Stotos.
During precisely the period whon that crisis grew and breke, there wes
not a single outstanding President in the White Zouse; and the guestion
was nenaged and, I think we may snfely soy-—I kope I e nob going oit toc
far on a linb--bungled Sy the Congress, | '

The next great crisis siretched a long time. t wns the crisis
n these terms: Ihe

after the Civil War ard con be decceribed bricefly i
Tisis of zetting an adjustoent botween the socisl and economic classes
of thc United States conscquent upon our repid rise o8 sn industrial
nation-—a crisis that is 8811l rocurring. That crisis wes rot solved, I
feel safe in saying, until we rad two strong EFxecutives. They did not

~solve it fully, but they come closer to r solution, I think, than anyone
5

n ond Franklin

before them. The two strong Presidents were Woodrow Wil
Delano Aoosevelt., We could put Ticodore Rooscvelt in o 1
and then he night neke the text.

Q
0

p=4

ne footrnoto~—

That is something which nay be disproved. I don't wish to Be too
positive. I suggest it night be worth thinking on. :

Before I conclude, if you don't nind, I would like to quote Some-
thing Woodrow Wilson scid about the Presiduncy. Woodrow Wilson said

before he was Prosident:

"Let him once win tha ndn

o
tn no ovher single force can withstond hin, no conbinction of forces will
t tokes the inmagination of the country.

cesily overpower him., His position
o)

Eo is the representative of no constitusncy, but of the whole people.”

The thing Weodrow Wilsen is talking nbout - is this: Nobody dies
for the dear old Congress, hut the people heve boen passionately devobed
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to 1ndividual persons occupying the pr931dentiul chair of the United
States. The President, in other words, he is suggesting, is the only
departnent of. the Government which is a humen being, and nen con get pas-
sionate‘y devoted to a2 human being, dbut usually net to a collection, not

e body. Nobody goes out and makes heroic sacrifices for the, Congross.
We just don't thirk that way. Mon have laid down their lives, as-history
has recorded, for o leader, but not for the Parlianent of France, not for
the Parliament of BEngland. "We will die for the dear old Parliament of
England?" No. DBut they said, "We will die for Pitt I

Therefore, the President sezzos the xmaginntion gf the country, as
Wilson says, and he can grip nen's feelings end naybe, pardon the expres-
sign, get away with & lot——if he is thet kind of & ma I don't nmean to
say that we have had Presidents who havc done that, I_mean_to sey, con-
ceivably, that could heppen. ’ ‘

Then Woodrow Wilson said:

"Hls is the vital place of actien in the systen.“ "and at another
places

1The Preszdent is at 11berty, both in law and conscienez, to be as -
big & nan as he can,”

I don’t wish to appear to have pushed too herd on one ‘side of "this
question, I think we ought to close on tbls noto' Willian Howard *aft
shld in oprosition to that.

- "The true v1ew “of "‘the executlve functions is, as I conceive 1t,
that-the President can exercisc no power which cannot de feirly and ree-
sonably traced to some specific grant of power or justly 1nplled and
1ncludedAW1th1n such éxpross grant as proper and nccessary." ‘In other.
words, he .says that the President has no power unless it can be traced
directly to somé specific or implied grant of the Constitution, and he
denles sonpletely the doctrine of inherent: poOWErs. :

I hope I have not gonc too long, gentlemen,. but there are Just
. some ideas on the president;al power. I welcomc vcry ruch any questions
you nay wish to ask,

- QUESTICH: I an 1nterested in whot heppened in . the casr of Woodrcw
Wilson, on which you previously commentced, thet azpears to be an exception
to the goneral trend. Would you care to discuss that matter further, in
perticular with reference to the Sencte's refusing tolratifo%he‘treaty
in which he was going to be involved? ) : .

FATHER DURKIY: You are interested in the comsititutional aspect of
it, I assume. I will stick to that,
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The essence, I suppose you would ssy, of that series of incidents
wes this: Here was o treaty which was signed conditionally by the fxecu-
tive in Paris. Hec said that he might have trouble getting it ratified.
The Sonate refused to ratify the treaty, and the public opinion of the
country spparently was, by a safe majority, in favor of signing the btreats
Thet Seems to be the finding of the best scholars at present--Benis,
Bailey, and Latane, The reason why the Senate did not ratify the treaty
is that it felt the corritnents made by the Executive were dangcerous.

4 strong Prcszdent therefore, was defeated. Why was he defeated?,
I think he wns defeated because, although the public had wanted the
treaty, there was a shift of ‘public opinion against Woodrow Wilson during
the debate which took place between the Bxecutive and the Congress in
this country, therefore, Congress, toward the end of the debate, was con—
scious that it wes backed by a najority of public opinion, that the public
had changed as it listened to the debate, therefore,'thgt Congress could
stend up agsinst Preszdent Wilson.

Mhe moral of 1t is thnt Congress crn defeet a very strong Exceu-
tive if Congress is backed by public opinion.’ I%t.seens to ne thet treaty
wes killed by public opinion, which hod been switched from a PrOtreutF
ettitude to on anti-tresty attitude. The Congress could kind of flout
to victory on publiic ¢pinion.

Is there semething in which you are interested and on whlch I have
not touched?

QUESTION: Only that the President in thet cese did not have the
inherent right to have our country be a perty to that treaty.

FATHEER DURKIN: Yes, thank you. I should hrve begun where you
ended. You have answered the guestion. '

. I would say that, constitutionally, this is whrt heppened: Woodrov
Wilson had the power to sign thet treaty snd nmske it stick enywoy, but he
did not use the power. According to the doctrine of the Cur*loS—Tw’I‘lght
case, which wes not so officielly annoulced in 1919, of course, as it we
some years later, Woodrow Wilson did not hewve-to.get roatiffcation by tne
Sencrte of thet t;eatv-fthcrefore, he doul&fhﬁve ﬂuved his henlth and
finishcd the whole thing in Peris. He did@ not do that, you remember. Hc
did not definitely commit us in Paris. " According to the new doctrine, if
may call it thet, seccording to the cur”e 't doctrine, he could have signed
the treaty in Paris and brought beck ond presented to the Senrte 2 legal
commitment, or at least & big moral COﬁmltﬂont that he had nzde in . the
neme of the United States of Amcr1cc. “Then, RCCOrdlnb te the new doctrine
the Senate could not have tlocked thot treaty. - : -

“That is the enly thing I can say, sir. I supposé the moral is that
const1tutiona1 doctrine n:“ developed very re pldly on the ﬂatter since
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1919, decause nobody very loudly defended Wilson oT pointed. to his inherent
powers as a way by which he could get out of that scrape in 1919.

' : QUES”IGN' You hzve been talking about the assumed powers of the
Presi&ent in foreign affairs. I would like to point ocut that foraisgn
affairs are not & unilateral business. There is consideradle evidence to
the effect that Wilson did not sign thet treaty because the people wvho
were making the treamty with him would not take his signature at face value,
knowing that there was o possibllity of reamction to it in tris country.

Would you care to comment on the situstion, such as it is now,
where President Truman might sign a treaty and say legelly, "There it
stands,!" but where he could not consumme te the treaty beceuse the foreign
countries would not give Truman $he power which epperently the Constitu-
tion does not give hini

, FATHER DURKIH ‘Do you rean you are a bit dbubtfﬁi 2s Lo whether
the governments of -Britain and France would give hin powcr?

QUESTIQNER" I en a bit doubtful as to whether the Norweglans
would sign such = treaty now if they thought Gongress ‘would not dack
Truman up. :

FATHER DURKIN: I see. Yow, set me straight, please, -1f I an not
-answering directly. "It would scen to me that you are irtereshed in know—
. ing how far ‘the President can gg.. -

QUESTIOHERQ +That is correct.

" FATHER DURKIN- C n he go in the f ce of public opinion in Horway,
- which demands & strslght comritﬂent? - : ' e

QanTIONER: That is corrcct.

FATHER DURKIN: And in the face of Americen public opmion. and
he is not sure whet 1t will allOW Ig that 1t? ‘ .

- QUESTIONER; Yes,._

. FATHSR DURKIN: This is Jjust ny personal opinion; I welcone other
views. a L S

"It seems to ne that SOﬂﬁthlng wh1ch, perhaps, I 414, not stress"
enough in nmy talk is. this: ~Talk about inherent powérs as nuch as you
want,  telk about the strong cheracter of the President as much as you
want} therc is oné absolutely essentizl reguisite if he is going to get
4hings done thet he wents to get done--he must have the confidence of the
people. I would say that 1f he acts strongly in the field of foreign
affairs or in internal affeirs without the confidence of the people, which
is exactly whet Wilson was deing in the last days of that fight, 2ll the
inherent powers in the world end all the Supremc Court decisions in the
world would mean nothing. 17



That 1s why I ventured to say-in the beginning 'of our discussion
thet we cennot solve these problems merely on the basis of constitutiona
or any other kind of law. There are human factors--specifically about
130 million human factors--which are required to-be in a dertain posture
if the strong President:'is going to keep on being strong. ‘ ‘ ‘

Is that 3t7 .-
QUESTIONER: Yes.

QUESTION:'AThe other day Secretery Tobin hdd a few remarks to rak
on the inherent powers of a President in an internal -energency. Ucpld"
you care to comment on that phase of the subjeect? o :

FATHER DURKIN: Yes. The Curtiss-Wright decision mekes 2 distine
tion between internal znd external powers, as we know: and it seems to
say, ¢o far as I can meke out, that in any ordinary sction by the Presi-
dent, outside of any kind of a crisis, whether it is a nationwide rail-
road strike or a war crisis, the Presidert's powers to act inside the
country come normally from the Constitution. Althouzh.I cannot base ry
opinlon on this case, however, I would ssy that the whole trond of the
thinking of constitutional lawyers on presidential powers would seen tp
say that, 1f 2 big internal crisis arises, something like the railroad
strike of two years a2go; with no reference to foreign affeirs at all, fo
the settling of which i1t seecns powerful presidentizl actien sutside the
" Constitution is reguired, the President has such power to act by his
inherent powers. If you think 1% over, you hight call the crisis in
which Lincoln acted an internal crisis. 411 might not sgree that it was
& civil erisis, but it was & civil war—-at least many people theught so.

You are femiliar with Clinton L. Rossiter's book published zbout
six nmonths ago which he called "Constitutisnal Dictetorship.™ - Without
going into his theory, I think he would agree there with whet I have
seide . . . ' ) : -

QUESTION: There has been a great deal of cmphasis recently on
so~called bipartisan foreign poliecy and orn consultation bty tke President
with leaders in Congress. Con you tell us whether this is @ new trend;
and if .so, what effect it mey hove? - ’ '

FATEER DURKIF: TYes, I tkink you could cell it & new trend. 1
don't believe in looking beek in hisbtory and insisting on getting par-
allels for these things. Sore peovle say, "Well, we had it in Washing-
ton's Cabinet, We had Hamilton and Jefferson cooperrting ond standing
firm on one foreign policy as szminst Frence in 1793 znd then as ageinst
England in 1795." ‘Frankly; the more I think abdut it the rfore I think
that is & parallel. Jefferson by thet time was lender of the opposition
party and was cooperating with Homilton in the field'df‘foreign’policy}_
putting up 2 firm front against England and Francé, whcerees they were
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fighting each other inside. That was 2 bipartisan foreign polizy in o
woy,s but I know it has never been carried to such an extent as it has
been today.

I think your question is extremely irportant, for this reason:
Let us forget for a moment that the bipartisen policy implies that Con~
gress is cooperating with the President. Let us loock at it more closely
and sec what it means. Let us assume the two mejor perties are acting
together in Congress in substentizlly full accord with regerd to forcign
policy and thet there azre not any other parties in the Congress, that we
have a Congress united strongly and powerfully on the same program with
regard to foreign affairs. The question we might consider is this: Does
not that dbuild up a2 very powerful counter-balance to even a strong Presi-
dent? 1In other words, I suggest thet a bipartisan method with regard to
foreign policy might work out this way!: It would not strengthen the
Administration so ruch as it would coalesce what would otherwise be dis-
cordaent factions in Congress, thus we would have 2 solidly united Congress
able to say to the President, "We are opposing your measure."

That nay seem like cutting at the foundations of everything I have
sald todey. Maybe it would. T think the bipartisan methed may strengthen
the Congress more than it strengthens the Prosident and might incresse the
stature of the Congress rather than the power of the President in foroign
affairs., But I an not sure of that at z21l.

COLONEL BABCQOCK: PFather Durkin, we are certzainly grateful for
this talk you have given this morning, It shows the results of extrencly
profound research. On behnlf of the Commendant end the Industrisl
College of the Armed Forces, I thank you.

FATHER DURKIW: Thank you very ruch.

(23 March 1949--450)S.
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