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?x .7 ~,¢'rT ~,~:,.~.j~ B}~oOCK: . General Vanaman, guests, gentlemen of ~he C.lass: 
In 1930, .when the first Industrial. Kobilization Plan for ~.~orld :Var II was 
completed, it P~ad a pe.culiar passage in it, When Dougla~ hacAr~nur then 

Ohief of e~?~ ~.- cf the. Army, presented it before the War PolJcie~ CommSs- 
si0n in ].931, he made a particular point of ±hat passage.. He said that 
the President o f  th:e Unite& States possessed authority to back up any 
plans that we might make regarding .indus t, ris! mobilization. He said that 
the President of the United Stabes had authority granted him by the Con- 
stituti:on~ by acts of' Congress, and, above all, by the power of public 

opinion. 

I hav'e heard the spesker before on the ~Emergency Powers of the 
President. ~' I was very much impressed with his handling of thi:~ partic.~- 
lar idea. " Father Durkin is Professor of History ,~t the: '~rsdu~, be So.heel 
of Georgeto~m University and. has kindly consented to come over ~nd give 
us the results of his extensive research in thi~ ~ield, 

It is a great honor to present za,ner Durkin to the Industrial 
College of the Armed Forces. 

F~.TP~R DU~<II,~: Gentlemen, may I say that I consider it a real 
privilege to add my few modest thoughts to your very important endeavor. 

May I say at the. beginning that .I wou_Id like this talk to be 
thought of as an opinion, or series of opinions, shall I say, ~nat I nave 
tried to develop. 

Let me remind you immediately that, in the question of the Presi- 
dent's powers, there is a special difficulty; namely, that the Constitu- 
tion really puts 1:o bounds at all :to the President's powers. 

You know, words are very strange things. In the curr¢.n'~ debate 
on the European D~fense Pact, 'those who are •very careful about maintain- 
ing the Ccnstitution are using some rather interesting phrases.• It is 
said, for instance, that in oase the President should make a t:?eaty and 
say nothing to the Senate about it, or acb in opposition to the Senate, 
hc really would .not be•breaking the ConstitutiOn, that he would not be 
violating any particular provision of the Cohstitution, but tb~t he might 
be operating, as they put it, '~tangentially" to the Constitution. Well, 
t_hat means that he is not breaking the Constitution e~zctly, but hc is 
just breaking it at a tangent~ You may ha~e heard about Mr. Villie Pep, 
a pugilist, a week or so ago, When he operated on his opponent's jaw 
then, he was not exactly acting tangentially to the jaw. But that seems 
to be the suggestion of certain:arguments in dcfense of the President's 
action. 
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%~at I am going to do is show you whs.t som~ authorities have said 
about the President's power. Then, ss I "~nderstand it, you would like t( 
~%ve questions at the end of the period, So let us have the questions, 
as many as you please, at the end of the period~ 

First of all, I am going to quote briefly from a great liberal, 
JoHn Locke, the man who, of course, was very influential in directing th( 
thinking of the Framers of the Constitution. Locke, in his "Treatise on 
Civil Goverr~ent," the second essay, treats in Chapter 14 of what he call 
the r'prerogative," or power~ of any exccutive. He is not talking mcrely 
of thc King of England~ He is talking about any executive. Remember, 
gentlemen, we are quoting here a man who represents the widest liberal 
tradition in Daropean political thinking. This is what he said in thc 
seventeenth century about the power of sn executive, sn~ executive: 

re#here the legislative and executive power are in distinct hands, 
as they are in all moderated monarchies and well-framed governments,there 
the goodof the society requires that several things should be left to 
the discretion of him .that has the executive power, '~ 

I don't want to bore you by quoting too. much. It is the beginnin~ 
of Chapter 14. You can check it. 

Then he says~ in effect, that it is necessrry for the cxecutivc al 
times to act not only without the law but even a~ainst the law. 

During my talk~ by the way; I am not going to confine myself 
strictly to constitutional law. I suggest to you= gentlemen--and [ think 
you agree with me---that in the matter of the ~owers of the President, we 
cannot talk m~.ely as lawyers. We ,must remember that the la~c~ers cannot 
do Cverythlngo I hope I am not treading on any bedy~s toes here,. They 
can do s great deal but not everything. Therefore, I submit to you, this 
is not merely a constitutional question~ 

The lawyer ,.~,ou].d say tn ..... Article ±~ of the Constitution says that 
the executive power shall be placed in tile hands of' the _~resident of the 
United States, %~e ask the question .~.mmcdiately, "How much exe~ative 
power7" " 

;'~on the framers wrote Article I..~ as you remember, describing the 
po~:zcrs.of the Congress, they r~nswered-the question as to how much power 

.~ 4- 4. ±].~ts exactly the ~owers ub.a~ the uongress has. Article I section 8, .... _ 
Congress he~s. In. order that there •might not be any. confusion about it, 
~h ~ ~. ~j say~ in.effect in section 9: m"e'rwil! tell you ~he powers..thmt 
Congress does not ~ve. " . .  ' ' . .  

1~en we come to Article Ii we would expect th~:~ they would do the 
same thing in regard to the Execudive. ifot ~t allo- They dispose of the 
Executive' s p'ower in t'trc, lines,' The executive pov.<~r of theUnited States 
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shall be enjoyed by the President. Well, how much power? "Don't bring 
it up," they say. That is the way it seems. 

Now, I am not going to quote to you Blackstone, who was GO influ- 
ential in forming the framers' thought. }~erely ist me say that B!ackstone, 
in his "Commentaries," pages 257-262, s~ys the ss~e thing ~bout the Execu- 
tive, any executive, es Loek~ does. 

of course, we are more interested in our own great, original politi- 
cal t!=inkers. Madison, in No. 48 of "The Federalist," says this: 

"The founders of our republics...seem never for a mo.menl; to .~v~ 
turned their eyes from the danger to liberty from ~he overgrown and all- 
grasping prerogstive of an hereditary magistrates" always too m~ich fright- 
ened of this hereditary magistrate, "supported and fortified bg an heredi- 
tary branch of the legislative authority. They seem never to have recol- 
lected the danger from legislative usurpations, which~ by'asse:ubling all 
power in the same hands, must le'ad to the same tyranny as is threatened 
by executive usurpations." 

There are other things that Madison said in the same sense~ In 
other words, he dld not seem to be very much 2fraid of giving 5he Presi- 
dent large powers. 

Gouverneum Morris went co far as to say in the Constitutional 
Convention~ . . . .  

"On the due formation of Lthe.executlve_Jmust d.epend the efficacy 
and utility of the Union among the present and future States~" 

Read ~at Mbrrls says in tD~t Federal Convention about the Execs- 
tire, and you will see that he, too, wanted a very strong Executive, 

I ~ m  just taking spot examples. Yo~co~_Id duplicate these from 
many places in the.debates of the Constitutional Convention, The point 
I am making.ls that a great deal of the important:men did not seem to bc 
very much afraid of giving the:Executive large powers. 

You might say, '~We know whs, t Alexender HamiltOn wottld ~ay,;, Bhlt 
he rath.er surpr~.ses, us and Shows thet. there is a. debate he're :~,fter all. 
In ~To. 69 of "The Federalist" this is wh~,t Y-smilton says a bou~i the [~resi- 
dents's powers: ~ . . . . .  . . . . .  - :  ' ~ . , 

• • - . . . , : - . ,  , - -  i . . 

'' "~Tho President is to bc.comm~.,nderLi.n'ic~,icf of ':the army'and navy of ... 
the.United States. In this respect his authority w0:.uld be"noulr~a!ly the 
~ame t~ith that of the king of GreatBritc~in, but in substance much infe- 
rior to it." Hamilton is taking e; diff.~en.t..line from t_h~t of Locke, 
Blackstone,. . .~adison., and l:~orris. The quotation c0ntinucs: ' "It /.:resl-'~ " 
dent's power~ would amount to nothing more than the supreme command and 

s 



. . . .  :'~ i'.---. ~ / " ~  . : Y ~ ' " ,  7 7 ~;'-.:. : . . . . .  . - - "  

direction of the ~" . . . .  . . . . .  i~itary and naval forces, as first General and admiral 
of the Confederacy: while thet of the Bri~.s:~" ~~ : king extends to the decihr- 

of war.." 

What. does Hamilton mean7 Does he mean that our President;s power 
does not extend to the declaring of war? ~,'[r. Hamilton was very close to 
the 19a9_ question. He says that the power of the "British k~'~ extends 
to the declarin_~7~ of war and to the r aisin_g and re~ulatin~ of fleets and 
armies,-.-all which. ~ ~ ' - • - -" "-- • : ~ by the uonotlt~tlon under conslderatlon, would apger- 
tain to the legislature~ ~ 

T~h~t is a very interesting opposite view token by the Federalist 
H~ilton, and it is very clear ~%at he says. He is very much gor cur- 
tailing the President's powers~ And this is am_mtunition~ in the current 
debate, for those members of the Legislature who feel that the Executive 
Department of the Government is making too bold com::~itments in regard to 
the Western Defense Pact, for example. ! suggest to you in a very impor- 
tant footnote: however, that No, 69 of "The Federalist" was written by 
Ale~.nder Hamilton in a very powerful prope.gan~L~ atte~of to get the Con- 
stitution passed over the objections of the States; they felt that too 
much power was being given to the Federal Government. Maybe Hamilton is 
not speaking completely without wraps in No. 69 of "The Federalist,, ~ 

From here in, gentlemen, I sm going to do w~ut General Vansman 
very shrewdly suggested to me. I:mean to say, the way he put it was just 
the ~my to put it, and his suggestion has made it very much easier for me 
to prepare this talk. The General saw that whst we are interested in, or 
should be interested in, is, ~.~hot h~ve the Presidents done with regard to 
their powers and what have they thought of their powers? ~y :'the Presi- 
dents" we don't mean someone like Millsrd Fillmore or Chester Arthur--ver 
fine ~.-n, but not great Presidents. 

Therefore, let us look at the Great Presidents in our history. It 
~y be ass-&med that they knew what the Constitution meant and what the 
presidential powers meant. Let us see what they have done in the cxcrcis 
of their powers, 

Let us begin with Washington. We shington signed thc Jay m "'~ 
12 August 1795~ In ~'~rch of 1796 the House of Representatives demanded 
doctu~ents pcrtaining to the negotiations which had gone on in getting thm 
treaty through. Zt wanted the instruct{ons which ha@. been given to Jay, 
thc negotiator, and ~,ll the doctu~lents pert:~ining to that treaty. It 
thought there wes somethin~ 'fishy about theL whole thing. '~ ~ % ' Thor _ . ~ Z O 0  , . , n o  u e .  

was. ~#ell, that is ~ps. rt from our point. 

Now, the House clnimed that its prerogatives were endangered in tw 
ways by this treaty, which had been plcccd before them al~:eady signed by 
Washington. First of all, the trerty provided for the regulation of com- 
merce between the United States and Great Britain, whereas the Constituti, 
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provided thet Congress sh~il hrvc the power to re~alatn commerce ~;ith 
foreign nat~ons. Secondly, the treaty provided for payment of the pre- 
Revolutionary debt to the British subjects, whereas the Constitution pro- 
vided t~t no payments ' could be made from the United States Tre'~sury 
except in virtue of a law approprieting thrt sttm from the Trcasury. 

:"~adison strongly upheld these two objections. ' He said: • ! : . . . .  ; 

"If the Treaty power alone could perform any one act for' which the 
authority of Congress is required by the constitution, it may perform 
every act for which the authority of t.hat part of the Governmer..t is required. 
Congress have power to regulate trade, to declare wit, to raise-.arm~es, to. 
levy, to borrow, and to appropriate money, etc. If, by Treat~, therefore, 
as par~uount to the Legislative power, the President and SEnate cam ro<D~- 
late trade, they can also declrre, they can rr~se erm.ics. to carry on war, 
and they can procure money to su?por~ armies,..:~ .. 

'~[2 rejected fletly~and this is the very relevant pert, i think-- 
the contention t_h~t a treaby is perao.0unt to all o£her ret:s of the Con- 
gress. I would ask you to keep that in D.ind, ~entlemen. 

Wbzt did ":~ " " .... hlngton do? Washin~.ton refused flatly to ~'~,~sent any 
of those papers to the House of Representativ6~. He accompanied his re- 
fusal with the followimz strtenent--snd I know you won ~ t mind my quoting 
some of these things at len~;th, because %'@sshin~ton said~it bettor than I 
could paraphrase it : ..... 

"The n~ture of foreign negoti~tions requires cou~ion, sad their 
success must often depend on secrecy, and even when brou~h~ to a conclu- 
sion a full• disclosure of all the measures, demands, or eventual conces- 
sions which may have been proposed or contemplated would be extremely 
impolitic," " 

~hen he ~ s u:oe, on to say: in effect, theref0r:e, i a_~ not ,coing to ~ 
i~ive you p.ny of these documents which you have psked for, bec;:,.use I an 
the chief orgz<n of the United St~,tcz Qov~rnment when it sots in the field 
of forei.~u ~. affairs, 

- -  h.n~to~. ~ot his treaty and did not present his pape:?~ to them. 
The Senate and the House of Representatives c<~allowed that. [B~t one s~l, 
low does not make a op~mn~.. 

\'~nat about s o m e  other "GrEat" PresidentS? ~ ' ~  ...... t abbut Jefferson? 
Jefferson: as you well knou,, ~entlement, when he purchs.sed the ~ou~s~an,~ 
Territory~ did an act which he ~'~° -~I .... el_ admitted was against the Constitu- 
• tion, Let me s~mmarize what he said,• I h~;.ve done an act a~rd.nst, the Con- 
stitution; in other • ~,,o~:ds, I hnve no sc~.thorit.z from the Constitution for 
the thing r have done in purchasing Louisiend. However, I.fe!t it was 
~:;bsolutely necessary for the netS ons.1 security, end " , h a . ~ - e  t h . e  greatest 
confidence that the Legislature end the people ~.:i!l ~pprove the act. 



Then he becrme a little worried, r nd two weeks l~.ter he wrote the 

following: 

"When an instr&ment admits two constructions, the one safe, the 
other dangerous, the one precise, the other indefinite, I prefer that 
which is safe and precise. I had rather ask an enlargement of power fro~ 

the nation, where it is found necessary, than to ~ss&me it by a construc- 

tionwhich Would mske our powers botuudless," 

~t he did not ask for any authorization from the people or from 
the Legisl'ature to do whet he himself admitted was an unconstitutional 
act. He is ~q little bit sorry about it, but still the act is done. 

If the t.e~ ,- ...... k_ng power of the President is boundless, he said 
"then we have no Constitution. If it has bounds, they can be no others 
than the definitions of the powers which that instrument gives. I think 
it important, in the present Case, to set an example...by appealing to 
the people" to suthorize what I have done. 

The point is t~t no appeal w~s m~,~de to the people, and Jefferson 
did not seem to lose much sleep during the following mon{hs because of 
that omission. Jefferson-said, in effect, well: i did not have any powe~ 
to do this, but it had to be done for the good of the country, so I did 
it. But donlt let anybody ,~lse do it, because tb~-t is hard on.the Con- 
stitution~ Tk~t is ebout the meaning of his words, 

i know you gentlemen are accuainted with the historical backgroun( 
of these things, but just let me relate the matter cf the embargo. Here 
is the picture: A complete embargo is placed on nll ~merican shipping-- 
no imports, no exports. The Congress is about to adjourn, so the Congre: 
ssys to Jefferson in 1807: "You, the President, have power to raise till 
emb~rgo at any ~ time you thiak it ought to be • rnised. If !~apole, on become, ( 
good, and if England begins to be more reasonable, then you can raise it. 
So Congress goes home, end Jefferson rsises the embargo~ 

It was charged that he had no power to do that, th~.t the permis- 
sion given to him by Congress was an undue h~nding over to him of legis- 
lative power~ Philip Barton. Key, a Federalist, said: "To suspend or 

train .... er repeal a • law is e legislative act, ~nd we, the Congress, c~nnot "~ ~ 
the power of legislating from ourselves to the President ~ 

They debated over it hotly ~nd c~mc to no conclusion until 1935, 
when, in the "Hot 0il" cases: it w~-s decidcd by the Supreme. Court, doubt- 
less with the ghosts of such people cs Philip ~rton Xcy standing ~rotuud 
cbackling, that President Roosevelt "q~.d been given an undue transfer of 
legislative power when the Congress allowcd him to determine how much 
petrolet~m should be raised in certain states end sent into interstate coN. 
mcrce The court s~:id, in effect: 
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"This is an undue transfer by the Congress of legislative power 
to the President because you hrve left it completely to the discretion 
of the President how much oil is shove the qaota in any state. Now, if 
the Congress had put io,~ in a very detailed way just what constitutes_ 
exceeding the quota of oil in Arizona ~I ass~'ne there is oil in Arizona/, 
then that would be ell right. The President is just exec~tting the will 
of Congress. But the Congress said, 'A±I right, ~[r. President; any time 
you think the quota is exceeded in any s~mte, you can forbid the sale:of 
that oil in interstate commerce. ~" 

• , ° 

Mr~ Roosevelt m~ght be conceived, by a wild stretch of ~:he ~msg~-- 
nation, to have !said~ "Now, Congress, [ want to know exe.ctl~- what your 
will is and jus'b how much would constitu~e an excess~" l~at Mr. Roosevelt 
is not reported to have asked that question, end %he Congress ][.eft it 
con.plete.ly u 9 to him to decide what was in excess of the quota, There- 
fore~ the ':old" court~ the Supreme Court of 1935, said: '~The President 
is exceeding his powers ~here, beevuse he cannot do everything that Con- 
gross can do, 0n!y Congress c~n so re~al~te interstate co~mer,'~c," The 
fact tb~ot the President's pers,~.sive campaign directed againsb the court 
in the interest of mere liberal legislation began two years la~er might 
be a coincidence, 

By the way, gentlemen-.-I don ~ t think this will break tb.e general 
contin~.ity of my t,. l:< -- t..G Presidents I sm going to talk about ~,re no 
second-raters, if i may use the term. As soon es we ~tudy c:xamp!es of 
wide use of presidential powers, we find a very interc~sting faet~ ~'/hen 
we go d0~n the list of Presidents to see whet exsmpies we can find of 
wide use o+' p ~,d ..... t.~.l powers: to see what ~rosidents seem to hQve 
<tretched~ their powers to the limit: we find that old'...ll,.rd:vr-~ ~ Fillmore.. 
does not appear in the list et c.ll: nor does 0baster ArtP~ur., The only 
second-rater or. "~ ~ .... • bn~ iist-.-I hope this does not sound irreveren'~-o-is James 
Polk~ h'e was not a great~ outstanding President. He is t:de only b~sh. 
leaguer, if you will psrdon the term, th,~t we will find. 

But the Presidents who have used their Dowers w~ry widi~].y, we find, 
are very good ~mericans: %qashington, Jefferson, Jackson, Line, elm .... and we 
will stop there, •There will be other examples later if we have time. 
The thing that interests me is this: Every time we look into ~hmerican 
constitutional history for sn example of wide use of ~residentia~ po\.;ers, 
we bump into one of ourgreatest Presidents,. You see the sig'~ific&nce of 
that, the supposition being that they knew ';Jhet they were doing and. that, 
if the ~ct was very bad and very unconstit~&tion~'~i and v~asi' something that 
imperil0d the Union, they shou]d not hove done it, V[e].l~ the thought tP~t 
comes to us is ths.t .it is very stria.age w~..shington , J~-cks..~n, Lincoln, &nd 
Jefferson did not .see t~mt, ~ 

U ~  Andrew Jackson .on the powers of the President: , = exerted those 
powers in t~e-. ~ullifica.tion qovCment, you will remember, ,'~nd in ~.c action 
against the second ~?.nk of the United States in 18~2. I will .just recall 
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to you the background. Let us put it very brief!y~ You know this: ! am 
sure, gentlemen. He vetoed a bill which had been passed by the Congress 

~ the United States He had a Supreme rechartering the second . ~ a ~ <  of - - " 
Court decision against him when he vetoed that act of Congress; the SuprE 
Court decision of 1819 had fully approved of that particular law of Con-~ 

• "~ ~ . ~ ,  . followS: gress--in effect and really. ~erefore, gsck~on ~,'as c,.a..oed as 
t,-~ ':ou are going against the Suoreme Court decision~ and you are blocking a 
act of Congress which is fully within vhe powers of Congress,. The Suprex 
Court has declared it to be so, and about everybody else in the United 

States in 1832 D.as declared it to be so- '~ 

I take Jackson's answer to that as another develcpmen!~ in. the Ame~ 
can tradition of ~he v,~de use of the President's powers, i hope you ,.con' 
mind if I quote his reply at length. ! can picture Andrew Jackson's ghos 
with great complacency, lisi, ening to this. '?iaybe he is saying, "You migY 
repeat this over a~ the Senate chamber~" J ...... o.., in his message .of I0 

July 1882, vetoing the bsnk bill, said: 

"If the opinion of the Sup.reme Court c0wred the ~.,hole grou-nd o f  

this act, it ought not to cont~o~ the ~oordinate authorities of this C-ov- 
ernment~ The Congress, the Executive~ and the Court must esoh for itsell 
be guided by its o~,m opinion of the Constitution. Each public officer 
who takes an oath to support the Constitution swears that he will support 
it as he understands it, and not as.it is understood by others. ~" 

I s ~ a ~ you, gentlemen, is that the sense in which you took the oat~ 
to the Consbitution of the United States as officers of the Armed Forces? 
The quotation continues: '~it is e.s much the duty of the House of Rcorc- 
sentatives~ of the Senate, and of the President to decide upon the consti 
tutionality of any bill or resolution which may be presented to them for 
passagc or apprcv~-I as it is of the supreme jud.gos when i~ may be brought 
before them for judicial decision, The opinion of the judges has no more 

" t ~ - ~  judges authority over Congress than the opinion.of Congress has ov~:r ~m~ 
and on that point the President is indcpcndent of both., The authority of 
the Supreme Court must not, therefore, be permitted to control the Congrc 
or the Executive when acting in th~,ir ~g_sla~l~e cspacities~ but to have 
only such influence as the force of their reasoning may deserve." 

In 1834~ when Jackson rcmoved ,~l]~<~m J~ i~anc as Secretary of the 
Trcasu~'y, he was charged with exceeding !he presidentic! powers° In his 
Protest i.lessagc of 15 April 1834 he said: :'The c~'~tire cxe cutive power is 
vested in the President., I; That is all we •need quote of that. 

Now we come be Lincoln's use of his icowers as the Executive in a 
national crisis. Lincoln. in "the first ten months of the Var Between the 
States, before ~-ny formal deciar:~tion of v.~'~.r had been made by any depart" 
ment of the Govornment~ without any congressional authozization, and~ so 
far as I kno~, ~, with aSsolute!y--snd I am saying thi~ very dellberstely-- 
with absolutely no constitutional authorization, did the following things 
He embodied the state militias into a vol~.teer army; he added 23,000 men 
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to the Regular Army and.18,OO0 tg, the Y.'avy; hell'legged .the credit of the " 

United States for. a.qu~.rter of a.b4.111on., dollars., [.,~ great sum t]{en;, he • " 
paid out 2 million dollars• from unappropriated: funds in the Treasury to 
persons' t~nauthorized to receive it; he close~ the Pc-st 0ffice"to what he 
called "treasonable correspondence"' he proclaimed a blocade of the South- 
crn ports; he declared all the citizens of the seceded States to. be one, 
miss of tl~eUnited states: he suspended the iwrit of .~be~s corpus in'vari- " " 
ous places; and he caused the ~rrest and military detention of oersons who 
were represented as being engaged in treasonable practices=-and all this, 
as Mr, Edward Corwin says, without one whit of •statutory authority, or 
with the merest figment thereof. • 

Remember, he. did not c[:ll the Congress• into 'session until July of 
1861. The shooting had begun in the middle of April 1861. From the mid- " 

dle of April um.til JulM, Lincoln, as he afterward admitted, deliberately 
did not call the Congres s into session because it would be embarrassing 
to him in l~is actions for the national defense. In his special message 
of 4 July 1861, in defending what some people who must be very strict, con- 
structi0nists of the Constitution have called excessive use of presiden- 
tial powers,, he said: "The executive found the duty of employing the war 
power in defense of the government forced upon him," M~y I call your 
attention to the word's "war power, " which power, in Article II of the gon- 
stltution, is given, it would seem at lesst, concurrently .to the Senate? 

• Again, he ssid: . . 

::These m easures,•whether strictly legal or not, were ventured.upon, 
u-uder what appeared to be ~ popular demand and a public necessity;l trust- 
ing then, as noW, that Congress would readily ratify them." 

Regarding the privilege of h~nbeas corpus, to take only one of the 
things I mentioned, the Constitution says, in Article I, section 8: ,T~ic 
privilege of habeas corpus shqll not be suspended tuuless when, in cases 
of rebellion .or invasion, the public safety may require it." ' " '  

NOW, as you know, habc~,s corpus certainly is one of the bcsic .prd- 
tectlons of our civil liberties, There is no need-for us to go i~to a 
constit~tlonal discussion aS to whether, supposing it could be suspended 
in a given case, it is the Congress thaZ.h~s the power alone to st~spend 
it, or the President. The point is that Lincoln. suspended the ~rivi'lege 
of .h~nbeas corpus, and he did it by: appealln(~ tO hi~s supreme pew.or as . 
Executive. In doing so, of course,..: he would, seem to have d.one, someth%n~ 
to Article I, section 8~ ~ , . ~  • . . . . .  - . .  

. . . . .  . . [ .  : .,~ . , .  , .  

You and I~ gentlemen; during the course of th~s discussion, per- 
haps have been keeping nat ur.ally in our mind, • when,speaking o~ ~ pr.esiden- 
tial powers, the powers of the President in the field of foreign affairs. 
Many of the actions we have'seen here involving wide use of presldenti~l 
powers h~.ve been in the field ~f foreign affairs. Of course, Lincoln 
thought he would do the thing right end als0 did some things in internal 
affalrs, 
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" . . . .  " : Let us Come ~+o to.,19.~6 r~Tht. ~-+,+v~,+y. - " T h e  lates:t official declarc~tIc 
:in regard to what+jpower.+s ,th~.:P+ris~dent has.:+fu +-the ~f+i.eld of 'foreign affai~ 
~w~s g~Ve~ by the Suore:ne ~Cot{r't i.+~ :the ~+cas~++,: of Un~te'd)Ststos ~r. C~tiss- 
.Wri+~ ~+t'+ E~+~qo. ort:,Cb~poratiqn - {n i9~6. I would:-+l"~ke ~tb .talk s+b~ut that c~++se 

• With you+ it is being +t~iked+abpu.t very much:i-n the curr~nt+d+cbatc over 
.... the power of'th+e President. to make;a l~+gal, o+~+moraitommitment in rclc+rd 

t o : : t ~ e  W - e s t e r n  Defense Pact. • " . . . .  '. " " • • 

. .  
. . . .  • . .  + 

• .i.:..~ . The backg~ound of the case. is,. you remember; thPt Bolivia and Pare 
"" quay were at war and Congress gave P resident:Rooseveit power to put an 

embargo on military supplies to either of those countries+ That was cha~ 
lengcd, just as Jefferson had been challenged.i~.th regs]rd to the permis- 
sion begot to raise the embargo, as.an undue ~ransfer6n.ee of legislat~w 
power to the Presiden.t . . . . . .  

- -  . • • 

The court th~,t gave this decision, may I r~uind you, was the "old' 
court• It was a seve'n-to-one decision, ,~ri.th. Only .Justice "':,,~'c.. ~ynolasR~ ~ dis- 
scnting and Justice Stone not participating.. The decision was written b& 
JUstice Sutherlan~,. certainly not: cn.e considered to be.one of the ~ • . ztOO S eV( 

• liberals - on the, t bourt. , 

"~ . . . .  " +'~,rha t ~ ~ ~- +n,er+~ts me very much is the discussion which ~ s t~ '+< e, place 
with regard to the Presidentts powers. Says Justice Sutherland in-up~: 
holding this law which gave the President suchwide powers: t~It results 
that the investment of the federci ,<~overnment with the l~ower, s of externa" 
sovereignty," that is, the invastment of .the Federal Government~with 
powers.to cat fn the field of foreign%, affairs, !'did not depend upon the 
affirmative grants of the Constitution." See whet he is saying? He is 
saying that tD_e President--end it is the President he is te&kinj ab0ut-L 
gets his power to eat in foreign affairs not from the Constitution, Whet 
doe he cat it? we might ask. "The powers to declare and wage war, to coz 
cludc~peace, to make treaties, to maintain diplomsti'c rel~tions with oth~ 
s0vereigntie+s, i f they h~'.d never been mentioned in the Constitution, ~ wou] 
have vested in the federal government ~+s necessc.ry "Concomitants of:na.tio+ + 
ality. ~ 

'r~,+o.t 0nly .... is the federal power over extern~+-.l ~.ff~irs ~oreign 
affairs~in oricin and essenti~-i character differen~ from that .over inte] 
nil affairs,, hut participe.tlon in the excrcise of the .po',,~cr, is signifi- 
c~ntiy., limited, " Congress' power of particip,-':++tlo'n in: the.: managing of 
foreign affairs is 9ignificantly limited~ The. quotation, c0n'tinues: 'rim 
this vast' external realm, .with its iuportant, ic:ouPliCatcd., +delicate.and 
manifold problems: the President alone h~s the pcwer to speak or Listen 
as a representative of the nation. He. makes tre~'+ties with the advice an~ 
consent'.0f :the $en+~te: :but he ~'~ione negoZi:~tes. Into the field of nega- 
ti~$ion the .$$~Jate [c+annct intrude;, s~d ~ " " . uongress Itself is poi, erless i.to 

- "in~e it. Xs-:~[++ers.D+all said ir..his ~vreat argument of ['[~rch 7, 1800~ in 
• + +  -:. .:+ - ~" + + "  . . +  ! + '  . . "  ,+ • . . ~  [ . + + .  . • ~ " . 

the House of R~pr~sente~ves+ 'TL~+.Pr.es~d.ent zs.~he sole..organ of :t.he. 
NatiS~"i:n 'its e/<terna]' 'r61atians" and. i~s. sole repre.sentative wfth forei~ 
n - & t ' ~ O ~ S o  i i  . ~ .  ' . .  " " . . . . .  • . :  .~.  
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"The Senste Committee on Foreign Rels, tions at a very early day in 
our history (Feb.~aery 15, 1816), reported to the Senate among other things, 
as follows: 

"'The President is the constitutional representative of the United 
States with regard to foreign nations. He manages our concern~ with for- 
eign nations and must necessarily be most competent to determine when, 
how, and upon what subjects negotiation may be urged wlth the greatest 
prospect of success,'" 

The rest of the declaration of the Senate Foreign Relations Com- 
mittee in 1816 consists in the affirmation of thewidest kind of use of 
presidential powers in the field of foreign affairs. 

What that decision says very plainly--and up to this moment there 
has been no reversal of it--is this: Here is the Congress, the National 
Legislature, of the Unlted States. Where does it get its power to act? 
Every bit of power it h~s it gets from the Constitution of the United 
States. We donlt have to go behind that. The Congress gets tlne power 
from the Constitution. That is a truism in our governmental theory. 

Now we come to Article II. ~ere does the President get his power? 
He gets it from two sources, says this decision. The first source is the 
Constitution, land most of the powers he has with regerd to internal af- 
fairs come from the Constitution: the power to tax, the power to execute 
the laws, the power to appoint. 

Now we come to the field of foreign affairs. Where does the Presi- 
dent get his power to make a treaty or to do anything in the field of for- 
eign affairs? He gets it from two sources, says the decision. The first 
source is the Constitutlon~ But the President has another independent 
source of power which authorizes him to act in foreign affairs, says the 
opinion. What is that source? Well, it kind of drops from heaven to him 
when he becomes President, and it is called the "inherent power" of the 
President. In other words, by the very fact that he is head of a sover- 
eign state, he must have, and do~s .have, power to do anything which he 
thinks necessary for the common good. That is the decision. 

~nat happens when a power he gets from himself just because he is 
President conflicts with some power which the Constitutlon gives the Con- 
gress? Ah, there is the crucial question. Suppose, in other words, the 
Constitution gives to the Congress the ~ower of veto over t reg.ties made 
by the United States, as the Constitution certainly seems to do. And 
suppose the President should say, "Well, by my inherent powered, I have 
made a treaty, and I donlt need the consent of the Senate. The treaty is 
necessary, and here it is, boys; zign it." What happens then'I The~Su- 
reme Court says the President wins every time on that. The court decision 
says, in other words, t~t a treaty of the United States, when signed by 
the President, is said by the Constitution to be the supreme law of the 
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land. No mere act of Congress con supors.~e a treaty. Also, the Presi- 
dents's L~h~.r..n~'~ ~ ~ " power of making a treat~ can override any claim to par£ 
ticipation in ths.t action made by the Congress on the basis of the con- 
stitutional grent. 

' Thil is not my opinion, gentlemen. I mean to say, I didn't inven~ 
it. "I am not sayi.ng that'! disapprove of it. or approve of it. That is 
the meaning of the opinion. 

• That decision s~ems to axswer the present debate with regard to 
whether ornot the PreSident, Or the State Department, can sign e treaty 
which says that, whenev&~:one'of.the western Daropean nations, a.party to 
the treaby, is attacked , the United States shall immediately put its armc 
forces into action. To my mind, there is no question st all, unless that 
decision of the high court is reversed:, but that the President Can make 
that commitment if he thinksit wise. • The Congress can p:~otest,, emd. the 
President can say, "Don~t bother me. I'm doing this by my. inherent POWer 
as Chief'of the Governmen~ in a crisis.." The Congress wouTd then probab~ 
do wha%it has done in every histori~ case of the kind; the Congress woul 
go ahead and sign it. It usually takes anti, here from six months to one 
year to reach an agreement. That is history. 

[:lay I say again that I am just des,cribing th~ s. This would seem 
to be the present state of oDr constitution~l law. 

• [ . 

As you see, my talk ceLters l~rgely on the immediate ques%ion in 
which we ere ~ii interested~' tho powers of the President .as we study 
them in 1949. I think they are best studied in the setting of the ",4ester 
Defense Pact end other things the President feels he.h~s to do in the 
field of foreig D affairs in implementing our new World position, asa 
result of ~.;hich We must.partlcip~,te so %::idely. in ~,orld affairs. 

I took tho following quot~tions out of the "Vow York Times" of 
yestordayo I dii not ~nve time to "check• them,..b~It I ~.ve no reason ~0 
think they are incorrect, These quotations I am going to give YoU are 
merely eomment#r~.. "%'~illoughhy on the Constitution" (One of the gro.at 
commentaries) s g . y s  ' this: 

" • • •  • . . . .  • 

• i'IAn agreemeht to declarb.~nd w~ge w~r,", such an agreement, for 
inst,;nee, as we would make if ~e" pr'omisud the ,.wester n jZurppean nations,. 
"if any one o~ you is attacked, ~ ,~i-il make: war i.mmedi~:~e%j~ ..o" ,-- ,f .l.f ithe..' 
Prcsiden~ laid that,- he ,.40uld be::'..~king-e:: agreement to declsr.e end wage 
war; butDiewould not be making a form.a~.declaration of war. A f'te~ al I , 
you see, only bh6 Congress can make a formal declaration of "w~r... Let.me 
repeat it: "An agreement g o . .  d4c~re and:%~ege ,,~r.: , end.a declar~tion of 
%~r, ere distinct and different acts.". "Tl~2xs, the United Dt~tes mzy, b~' 
a trc~.t2, pledge its faith that it'will, ~%nder given circum'stances, go to 
war." he says that flatly, '!but. the arising of these circu~stence.S.~nnot 
o_.oer.~te, of tnem~elv<~s, ipso facto, to pl:~.ce the Unitea $t~tes ~r. a s~.-.te 
of war. ~: Footnote: %Jhat's the difference? one might ask. "~or that a 
declaration or recognition of e state of war by Congress is necessary. ~' 
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So amid the falling shells end the mo,,-ing srmies, Congress says, 
"By the way, we declare ~,~r. t Thetis about it. The quotation continues: 
"It may then be confidently sts~ted tb~t, in its extent, the treaty- 
making power of the United States, " he obviously means the Exe¢'utive and 
the Stat~- Depsrtment--that is ~,Jhat he moans in the whole context, "is 
broad enough to enable the United States to enter into any form of politi- 
cal alliance, offensive or defensive, which other sovereign nations are 
qualified to enter into." 

Charles Warren says: 

"The arg~..ent, is also made t.hat, because the Constitution vests in 
Congress the power Ito declare war,' it is unconstitutional for a treaty 
to provide t~t the United States agrees to use force in cooperation ~th 
other nations to avert, prevent or repel aggression... The argument is 
based on a misconception. ~%ile...the Congress possesses certain powers, 
and those powers are exclusive as between the Congress ~nd the State Leg- 
islatures, they are not exclusive as between Congress and the .... ~ e~*'~j- 
making branch of the...Goverr~ment." 

It is confronting to know that Congress does possess certain po~ers. 
I really mean tbmt; i don't mean it as ~ v~tticism. It is a very good 
thing that we should keep some powers in the Congress. 

~b_en we are talking about the powers of the President, I would 
like to hear much more discussion of ~,~at President? ?fno is he? LetTs 
look at him. ~'~o is this man you are giving these powers to? Is it 
Rutherford Hayes7 Better call the Congress in. Is it Abe Lincoln? Give 
him his head. Th-,t is exactly what the Americsn people said. So I sug- 
gest to you that that might be talked about a little bit more Instead 
of talking about the powers of toe President, we might Sag the powers that 
should be given to certain Presidents. 

I am going to stop at the end of five minutes° Therefore, you will 
pardon me if the last part of this talk is a little bit crowdel. Probably 
the order will not be perfect, but there are some ideas I~woull like to 
suggest for your thought, gentlsmen. 

Here is a theory to shoot ~t. I am not quite sure of it yet. 
Therefore, I hope this does not sotmd like too dogmatic a statemen%. 
is something I am shooting at myself. It occurred to me about three 
o'clock one morning, and I couldn't get to sleep again that morning. 

Do y~u think we might s~,y tPmt every major crisis in United States 
history .~os been solved by powerful action of the Executive; and whenever 
a major problem ~m~s fumbled, it was usually fumbled by the Congress, or in 
a period in our history when Congress was dominant? Maybe I ought to ask 
for an armed g~zrd after that. I ~have the greatest respect for the 
National Legislature. I don't nee~n to bc irreverent. But i suggest to 
you that history is somewhat irreverent on that point. 
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We have time to run through only some of the chief crises. The 
first great crisis ,::hich faced this C~o:ze#nricnt wE~s the probleu of .just 
k~ep_n~ alive in the first ten years of its-: e::istencc. That was solved 
by a powerfu_l exertion of executive action, Alexander 7~,~ilton acting fop 
the ~ [ E~ecutlve, and Jobm Adams continuing it-. 

The second gre~t crisis, perhaps one Of the three ~reatest crises 
in our national history--and tb~e more one studies thi's period I am going 
to mention the more he is " ' ed ,,,~th tl~.e fact--was the time when it ~[.press 
seemed imminent that the powerful }[s.poloen was going to create a big b-~f- 
for state against the West and was going to get'~ouisiana. T'%zt crisis 
was solved by a President breakin Z the Constitution, as Jefferson aSmit- 
ted. '" • 

The next great crfsis wc~s the Nullification struggle of 1828-1832. 
Ti~t ~.,~s solved by Am.drew Jackson ~" ~-- ~c~L~ very strongly, as we have seen, 

The next great crisis which faced us in our n~.tional history was 
the sectional dispute which culminate~ in the ?~ar Between the States. 

• During precisel~, the period when that crisis ;grew and broke, there %.;as 
not & s~_gle outstandin~ President in the l~[hite [<euse and the question 
was managed and, I think we nay s~,felv say--I hope I a.n not going • o%t to( 
far on a limb--btungled by the Congress. 

The next great crisis " ~ ~ " " s~r~cnea a long time. It w~}.s the crisis 
after the Civil War ~nd c~n be deccribed bricfiy in these te~ms: The 
crisis of getting an adjustment between the social ~nd! economic classes 
of the United States cOnseauent upon our rapid rise aS ~n industrial 
natlo.~--~ crisis that is still recurringo Tbp~t crisis ~,as not solved, i 
feel safe in saying,• until we had two strong Executives~ They did not 
solve it fully, but they cone closer to a solution, I think, than anyone 
before thbm. The two strong Presidents were ~Toodrow L~iison and Franklin 
Delano Roosevelt. We could put Tiieodore Roosevelt in a long footnote-- 
and then he might make the text. 

That is something which may be disprovOd. I don I t :,,~'ish to be too 
positlve. I suggest it might be worth thinking on. 

Before I conclude, if you do,n't mind, I would like to quote some- 
thing ~'oodrow Wilson said about the Presidc~cy. ?,Toodrow w{Ison said 
before he was President: 

Z 

:'Let him once win the adz'iration and confidenbe of the country, 
an no other single force can withstand him, no combination of forces will 
easily overpower him. ~:is position takes the imagination of the country. 
He is the reprcsentativ e of no constituency, but of the ~.;hole people " 

The thing Woodrow ~:il~son is/talking ;~bout is this: ~@obody dies 
for the dear old Congr'ess, but ~ the people h~ve bean ps.ssionately devoted 
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to individu~ ! persons 6dcupying the presidential chair of the ~nitcd 
States. The President, in other words, he is suggesting, is the only 
department of the Government which is a human being, and men can get pas- 
sionately devoted to a human being, but usttally not to a collection, not 
to a body~ Nobod~ goes out and makes heroic saczlfices for the Congress. 
We just don~t think that way. Men have laid down their lives, 'as history 
has recorded, for a leader, but not for the Parliament of France, not for 
the Parliament of England. "We will die for the dear old Parliament of 
England?" No. ~t theysaid, "We will die for Pitt." 

Therefore, the President seizes the imagination, of the country, as 
Wilson says, and he can grip menls feelings and maybe, pardon the e.xpres- 
sion, get away with a lot--If he is t.hat kind of a mem. I don't mean to 
say that WE have had Presidents who ~ve done that. I mean to say, con- 
ceivably, that could happen, 

Then Woodrow Wilson said: 

"His is the vital place of action in the system." and at another 
place: 

"The President is at liberty, both in law and conscienca, to be as 
big a nan as he can. ~ 

i donlt wish to appear to have pushe d too hard on one side:ofthis 
question. I think we ought to close on this note: William Howo.rd Taft 
said in opposition to that: : .. 

"The true view'of'the executive fttuctlons is, as I conceive it, 
that the President can exercise no powe~iwhich cannot be fairly and-rea- 
sonably traced to Some specific grant of po@er or justly implied and : 
included~ wi~hi'n such express grant as proper an& necessary,'! In Other. : 
words,~ he says• that the President has no power unless it can Be ~rhced 
directlM,:~o some specific or implied grant 6f the Constitution, a n~ he 
denies eomplqtely the doctrine of inherent powers. 

!'hope I ~ve not gone too long, gentlemen, but~ there s.re just 
,some ideas on the presidential power. I welcome~VerM much'any:questions 
you may wish to asko " .~ 

QUESTION: I am interested in whet .happened in,the ease of Woodmow 
Wilson, on which you previously commented, that appears to be anexceptlon 
to the general trend. Would you care to'disc~ss~that nattcr~hrther, in 
particular ~th reference to the Senstets refusing to. ratify ~.he treaty 
in which he was going to be involved? 

FA~LER DURKIN: You are interested in the constitutionE~ aspect of 
it, I ass~ue. I will stick to that. 
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The essence, I suppose you would say, of that series of incidents 
was this: Here was a treaty which was signed conditionally by the Execu- 
tive in Paris. He said that he might have trouble getting it ratified. 
The Senate refused to ratify the treaty, and the public opinion of the 
country apparently was, by a safe majority, in favor of signing the trcst~ 
That seems to be the finding of the best scholars at present--~enis, 
~iley, and Latane. The reason why the Senate did not ratify the treaty 
is that it felt the co~mltments made by the Executive were dangcrouso 

A stgongPresident, therefore, was defeated. ~.~Y was he defeated? 
I think he ~s defeated because, although the public had wanted the 
treaty, there was a shift of~public opinion against WoodrowWilson during 
the debate which took place between the Executive and the Cohgress in 
this country: theref'ore, Congress, toward the end of the debate, was con- 
scious that it w~s backed by a majority of public opinion, t~zt the pub!i( 
had c.hanged as it listened to the debate, therefore, that Congress coiuld 
stand up against President ~ilson. 

Tie moral of it is that Congress c~n defe~t a very strong Execu- 
tive if Congress is backed by public Opinion.: It seeus to me th~,t:treaty 
wee killed by public opinion, which ho~ been switched from a protreaty 
attitude to an anti-treaty attitude. The Congress could Zind of float 
to victory on public opinion. 

Is there something in which you sre int'erested and on which I have- 
not touched? 

QUESTION: Only that the President in tD~t case did not have the 
inherent right to h~ve our country be a p~rty to that treaty. 

FAT}~ DURKIN" Yes, tb2.nk you° I should h~ve begun where you 
ended. YOu have answered the question~ 

I would say that, constitutionally, this is wh~t h~pVened: Woodro~ 
Wilson. h~d the power to sign that treaty ~'nd make it stick an~%~y., but he 
did not use the power>. According to the doctrineof the C1igtiss-Wright 
case, which Wee net.sQ officially announced in 19i9, of course, as it was 
some years later, Wo0drow ~ilson did. not h~v.eto-get rotiffcation by the 
Senate of that treaty; "therefor.e~ he coul@:h~ve saved his health and 
finished the whole .thing in. Paris, He'di'd not ~o t.hat, you remember. He 
did not definitely commit us in P~ris. :According to the new' doctrine, if 
rr~y. call it that, ~ccording to the cu.rrent doctrine, he could have signed 
the..treaty in Paris and brouiht b~c.~ end presented to the Sen.~$e a legal 
Commitment; or at lea~t a big moral commitment, that he had made in the 
name of the United Sta.tes of 2~merica. " ' Tne~, according to the n..~w doctrine 

the Senate could not h~ve blocked "tD~t trhaty- . . . .  

That is the only thing I can say, sir~ I suppose t~e.~moral is t.hat 
cons titu.tlonal, doctrine" ha~ developed very r~p.idly on .th e m~tter since 
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1919, because nobody very loudly defended Wilson or pointed~ to his inherent 
powers as a way by which he could get out of ths.t scrape in 1919. 

". QUESTION: You have been talking about the assumed power, s of the 
Pre~ide£t in foreign affairs. I would llke to point out that foreign 
affairsare not a unilateral business. There is considerable evidence to 
the off'oct that ~,rilson did not sign that treo.ty because the people who 
were naklng the treaty with him would not take his signature at face value, 
knowing that there was s possibility of reaction to it in this country. 

Would you care to comment on the sittm.tioh, I Such as it is now, 
where President Tru~man night •sign a treaty ?:nd say legally, "There it 
stands, " but where he cottld hot constt~mrte the treaty because the foreign 
countries would not give Try.man the power which apparently the Constitu- 
tion does not give hlm7 

FAT~DURKI~: Do you mean you are a bit doubtful. :as .to whether 
the governments.of. Britain and France would give him powerS. 

i 

QUESTIONER: I an a bit doubtfui as .to whether' the Norwegians 
: "would sign such a •treaty now if they thought Cong~ess Would not b~ck 
Trtt.~an up. : .  

FAT~R DURKIN' I see. Now, set.no straight, • plea.so ., :if I an not 
answering di.rectly. It would seem to me that you are Inte.rested in know- 
ing:~ow f a r . . : . t h . e  President can go. . . . .  : : :  ' "  . ." " -  : 

QUES~'IOI~F,I~ r " ~ . . . . .  : ' ~  " : :., T.hs.t is cor ect . . . . . . . .  ; .~  

• ' . ' ; F A I R  DUPJ{IN: C~n he go in the f~ce of public opinion in Norway, 
which.'demands a streight Commitment?. . : : .  : 

. " , TIONER" That is Correct. ~ .. : 

:i 

.FATHER DURKII~: And in the face of ~merican public..opinlon; ~ud 
he is not sure what it will allow. Is t~ha-.t it? 

,: 

• QUES IeTE : Yes. 

:-:. FATHER DURKIN' This is just ny personal opinion: I welcome other 
vi ews. " 

' I t  seems to he that something whic h , perhaps, i did not stress 
enough in my talk.ls.this: " Talk about Inher.ent powers asmuch as you 
.want, talk:about .the strong ch~qrecter of the P.resident :.as much as you 
want~ t~ere i.s one ab.solutely essent!al requisite if-he 'is going to get 
• ~thi:ngs done. thet he wants to get done--he must ~2.ve the confidence of the 
people. I would say that if he acts strongly in the field of foreign 
affairs or in internal affairs •without .the .confidence of the people, which 
is exactly what Wilson was doing in the last days of that fight, all the 
inherent powers in the world and all the Supreme Court decisions in the 
world would mean nothing. 17 
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That is why I ventured to say in the beginning:of our discussion 
that we cannot solve these problems merely on the basis of constitutiona 
or any other kind of law. There ~re human factors--specifically:about 
130 milllon human factors--which are required to.be in a certain posture 
if the strong President;is going to keep on being strong. : 

Is that it?- "" .;. 

QUESTI 0N~_~: Yes. 

QUESTION: The other day Secretary Tobin had a few remark:s to zm]< 
on the inherent powers of a President in an internal emergency. %,rould" 
you care %0 comment on that phase of the subject? : 

FATHER DURKIN: Yes. The Curtiss-Wright decision makes a dis time 
tion between Int:ernal and external powers, as we know; and it seems to 
say, so far as I can make out, that in e, ny ordinary acti.0n by the Pr@si- 
dent, outside of any kind of a crisis, whether it is a nationwide rail- 
road strike or a war crisis, the President ls powers to act lhside the 
country come normally from the Constitution. Althou.~h I cannot base my 
opinion on this case, however, I ~,;ould say that the whole trend of the 
thinking of constitutional lawyers on presldenti~l powers would seen to 
say that, if a b:ig. internal crisis arises, something like' the railroa~ ~ 
strike of two years ago~ with no reference ~to foreign affairs at all, So 
the settling of which it seems powerful presidentlal action butside the 
Constitution is required, the President has such power to act by his 
inherent powers. If you think it over, you ~ight' call the crisis in 
which Lincoln acted an internal crisis. All might not agree that it was 
a civil crisis, but it was a civil war--at least many people ~ thought so. 

You are f~,miliar with Clinton L. Rossiter~s book published about 
six months ago which he celled "Constltutignal Dictatorship." without 
going into his theory, I think he would agree there with wh~t I ~,mve 
said. . . . . .  , .  

QUESTION: There has been a great deal of amp.basle recently or, 
so-called bipartisan foreign policy snd on consultation by the President 
with leaders in Congress. Can you tell us whether this is a new trend; 
and if so, what effect :it may have? 

FAT~IE~R DURKIN: Yes, I think you could call it a new trend° I 
don't believe in looking beck in history and insisting on gettin~ par- 
allels for these things. Some people say, "Weli, iwe had it inlWashing - 
tonfs Cabinet. We had Hamilton mnd Jefferson: cboper~ting end standing 
firm on one foreign policy as against France in 1793 and then ~s against 
England in 1795." iFrankly, the more I think about it the ioro I think 
that is a parallel. Jefferson by that time was lesd6r Of the opposition 
party and was cooperating with Hamilton in the fieli 0f forei~npolicy~ 
putting up a firm front against Fm.gland and Franc@, whereas they were 
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fighting each other inside. That was a bipartisen foreign policy in a 
way, but I know it has never been csrried to such an extent as ~t has 
been ~oday. 

I think your question is extremely i~portant, for this reason: 
Let us forget for a moment that the bipartissn policy implie~ that Con- 
gress is cooperating with the President. Let us look at it nero closely 
and see what it means. Let us ass~.e the two major perties are acting 
together in Congress in substantially full accord with regard to foreign 
policy and that there are not any other parties in the Congress, t~t we 
have a Congress united strongly and powerfully on ~he ~ame prog:r~m with 
regard to foreign affair~. The question we might consider is this: Does 
not that build up a very powerful counter-balance to even a strong Presi- 
dent7 In other words, I suggest that a bipartisan method with regard to 
foreign policy might work out this way: It would not mtrengthen the 
Administration so much as it would coalesce what would otherwise be dis- 
cordant factions in Congress, thus we would b~ve a solidly united Congress 
able to say to the President, "We ~re opposing your measure." 

T.hat may seen like cutting at the foundations of everything I .have 
said today. Maybe it would° I think the bipartisan method may strong%hen 
the Congress more than it strengthens the President and might !~ncrease the 
stature of the Congress rather than the power of the President in foreign 
affairs~ But I an not sure of that at all. 

COLONEL BABCOCK; Father Durkin, we are certainly grateful for 
this talk you have given this morning. It shows the results of extremely 
profound research. On behalf of the Conzandant and the Industrial 
College of the Armed Forces, I thank you° 

FATV~qDUP~KIN: Thank you very much. 

(23 March 1949--450)S. 
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