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LEGATL, AND LEGISLATIVE ASPECTS OF
ECONOMIC MOBILIZATION

MR. NIKLASON: General Holman, gentlemen: Contemporary authori-
ties on the war powers of the President which are derilved from the
Censtitution agree that, in a national emergency, the Chief Executive
has authority tc take any action that may be necessary to defend the
Nation. It seems nbvious, however, that a Pregsident who persisted in
relying solely upon his broazd conatitutional powers in the conduct of
& war goon would lose the confidence of the people and Congress, thereby
Jeopardizing the entire war program. The occasional exercise of these
rowers may be tolerated i1f limited to dire emergencies, but, otherwise,
veat results will be obtained if the President collzborates with Congress
in the passage of statutory authorizstions for administrative actions
which are necesaary in conducting a war,

Much remains to be done after the FPresident has received hisg
gtatutory delegation of authority. He must delegate his svthorizy, in
turn, to the appropriate administrative agencles., Usually tnis is
accomplished by the issuance of Executive orders, ané these are then
amplified by administrative orders, directives, menuals of procedurs,
or other forms of administrative directions, all of which have The force
of Jlaw.

"To what extent 1s it feaslble In time of peace to provide for the
.statutory authorizations and their supporting administrative laws which
are necessary to Implement a war program? This important question, and
many others relating to the legsl and leglslative aspects of econcmic
mobllization, wiil be discugsed by ocur speaker, who, ag Aaacclate
General Counsel of the Naticnazl Security Rescurces Board, has given
much thought to this vital sudbject. It 18 & ypleasure to.irtroduce’

Mr. Charles H. EKendall, :

MR. KENDAIIL: General Holman, gentlemen: You heerd a litile over
& month ago a scholarly and, at the same time, witty address by Fro-
fessor Durkin ¢f the Graduate Schooli of Georgetown University on the
subject of the wer powsrs of the President. I take it that I am to
fellow the general thought of that lead and go orn from -there.

Before dcing so, however, I would like to point out taat, while
Prefegsor Durkin, I am sure, lmpressed you that the Presgidznt has a
very broad power, he did not use some of the more medern examples which
all of us, I believe, will remember and which are very gool exsumples
of the type of extraordinery power tlat the President has when there is
a national emergency. T¥or example, President Wilson,., in the First World
Yar, created a sort of censorshlp wlithcut any svecific stetutory basls
for it, and he created the War Industries Board itself without a statu-
tory vaslg. President Roesevelt tranaferred 50 destroyers to the



British; and at the time, as you will remember, there was a law on the
books which said no warships shall go into foreign watsrs with the pur-
pose of being tranaferred to a belligerent. But his war power, the
Attorney General sald, transcended that statute.

To use Father Durkin's expression, if we have a Presldent who is =
"big leaguer,” all he needs toc do to extend his authority is hunch his
shoulders and push--and President Roosevelt pushed on aseveral cccasions.

Perhaps the greatest claim for presldentizl power was made by
Franklin Roosevelt in 1942, In the fall of 1542 he came to the conclu-
gion that he wanted to conirecl wages, and the Price Control Act teld hi
that he could not control wages, irn 8o many words: 'This act shall not
be used to limit the amount of wages paid by ar employer to an employee
So in September he saild to the Congress, "I'll give you until Cctober 1
to change that law, If you don't change 1t, I am going to go zhead.”
He went even further than Teddy Roosevelt, who was no "bush leaguer’
himgelf. Teddy Roosevelt held the "Stewardship Theory' of the presi-
dential office: that the President has power to do something that is
needed for the Nation, s0 long as it is not prohibited by the Conshitu-
ticn or the statutes. Franklin Roosevelt said, "Even if it ig prohibit
by the statutee, I'll go ahead.” Actually, you will rewember, the
Congreas did act, snd on October 2 it passed the Wsge Stabilization Act
I believe it was called.

At any rate, the conclusion to te reached 1s that the President’s
pewer in time of emergency reaches to the very limits of government pow
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Howevar, we have to vemembter one thing sbout government power, in
this country and essentially in any country, that the source of all
government is the consent of the governed. If you do not have that
congent, if you are not riding on the swell of rubliic opinion, you mey
get into trouble. A1l the branches of ocur Federal Govermment have foun
that out--the Suprems Jourt in the Dred Scott decision, the Congreas an
the atate legislatures in the Prohibition Amendment . and the late Presi
dent in the proposal to pack the Supreme Court, You have 1o have the
people with you, or your power is not so great as the books might seom
to make it.

As 2 matter of fact, then, we might ccms readily to the conclusion
that Mr. Niklason has already stated, that you should get the Legislatu
with you, for the reason, primarily, that the Legislature is the most
direct expression in our plan of govermment of the will of the pecple.
So if we have legislation, and the legislation says the President may.4
this or that, he may te fairly certain that in doing this or that re wi
have the people with him and not against him.

Before I leave this subJect, I would like to tell a story about or
of the examples of the President'a powers that Profsssor Durkin gave yc
He mentioned that President Lincold suspended the writ of habeas corpus
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for a while. T think you will be interested to kmow that President
Lincoln authorized General Cadwalader at Fort McHenry near Baltimore to

uee the authority of suspension of habeas corpus, and General Cadwalzder
did so.

Roger Taney was then the Chief Justice of the United States Supreme
Court and had been for a quartsr of a century. He disagreed vioclently
with Pregident Lincoln’s conclusion that the latter had the right to do
anything of thia sort and required that General Cadwalader oroduce a
prisoner before him (Taney) for inquiry as to the reasons Tor his deten-
tion., General (Cadwalaeder gent & very polite note saying he was not able
to do that because his Commander in Chief had told him not to.

Taney sent a United States marshal out to Fort McHenry to pick up
the General and bring him in. The United States marshal returned two
hours later--alone, He explained that he had gotten out to the fort and
was- atopped by the sentry, that he had sent his card into tne General,
telling the General he was there, and that the General dld not pay any
attention to his card at all. After waiting a while, he let discretion
be the better part of valor and came back without the General.,

The point of that story, I think, 1s that it is a little odd that
the Supreme Court should find itself so helplesa in this ccuntry, because,
crdinarily, nine men in Judicial robes, backed by a couple of balliffs,
do tell us =811 what we can do, including the Army. But that Jime they
were not allowed to. Thet situation should not ke the normal situation.

I think we 21l agree that we would like to meke the normal sltuatlion cre
in which the Congress has its part to play, the Supreme Court 1ts part,
and the President his part, even in time of war.

We used tne legislative approach in the two world wars, ss you will
remember. We had a gcod deal of legislation or the tooks te back up the
President’'s inherent authority.

In the First World War there were only a few statutes. Still, they
wers Important. There was the Army Appropriaticn Act of 1%16, which
egtablished the Nationzl Defense Council, an advisory body charged with
the coordination of industries and reaources for the nationel security
and welfare; snd the National Defense Act of 1616, which includsd a very
real tool Tor sontrol of industry, the familiar mandatory-order authority.
That same 1916 mandatory-order authority wae in existence during the
late war, was occasicnally used, and is ih existence today. Subssguently,
the Lever Act, which controlled food and fuel; the Transportatinn Priority
Let, regulating car ssrvice; the Espionage Act; and the Trading with the
Treny Act were added Lo the books in the Flrst Worii VWar,

There weg no statute, however, which provided regulatory authority
over industry in general, with the result that the more comprehensive
controls impeged by Wilson's War Industries Board were btacked by the
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threat of using these limited con®rols to cut down on fuel, for instance
for a factory that did not want to deliver guns according to a aspecifiel
schedule. The Board grew out of the advisory body that was created unac
the National Defense Council, and it relied substantially on the ccoper:
tion of industry in carrying out iis program.

The President at thet time also haé in his bag of tools the Overma
Act, which authorized him to transfer functions from one government
department or agency to another. That Overman Act was re-esnacted in th
Second World War and would be needed again.

The Second World War got going leglslative-wise btefore It broke ou
There were, for instance, the Army and Navy expediting acts In advance
of cur participation in combat, anthorizing negotiated contracta on o
cogt-plus-fixed-fee basls, permitting advance payments to contractors,
end directing deliveries on Army-Navy contracts in preference to dellv-
eries for private account or for export. It was orn the basis of that
cne-gentence authority, incidentally, that the Office of Producticn
Management was founded, and the Second War Powers Act grew out of it,

The Lend-Lease Act, the First and Second War Powers Acts, the
Requigitioring Act, and the Price Control Act all placed, as you rememb
tremendous powers in the hamds of the Executive., Howsver, in some cascs
there were restrictive features in the acts, 2nd it became necessary to
fill scme gaps in the legislaticn with Executive 2ction. You will
remenber that manpower controls were pretty largely based c¢n cooperatilo
cr on threats of action under some other statute., TFor instance, if a
moenpower ceiling was placed on a plent and it wes ignored, there was
always the possibility that the plant’'s matericls would te cut off unde
the priority and allocation authority.

If we are going to go into another war--ond we may have to--we mus
ngk ourselves, What sort of legislation d¢ we nced? You will be moking
a student committee Teport ond will be attempting to answer that guesti
ard I hope that I coan help you a little on it,

Here are acme zuggesticns frow forelgn countries:

Back in 1793 the French Committee of Public Safeoty issued this:
"The young men will go to battle; married men will forge arms ané trans
port food; the women will make tents, garmenta, and help in hospitals;
the children will cut old rags into strips; the 0ld men will place them
gelves in the public square to inflame the courage of the warriors, inc
hatred against the kings, and recommend the unity of the chublic.”

There, in one scentence, wos mobilization, including propagonda.

Here iz another sort of national service act. Hnile Sclassice,
Ethiopia, 1935: "All men from 1k to 80 report. Bring weapons. Marrie
men bring wives to cook and work. Single men bring any convenient wome
Men found 2t home will be shot.” That is what he issued. I didn’t mzk
that up.
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‘The British, you will remember, during this late difficulty, had
some very broad statutes authorizing His Majesty (which meant, in effect,
the cabinet) to take steps for mobilization of the nation, including
the most famows, I believe, amendment of May 22, 1540 to the Emergency
Powers Act of 1939, which said that the general defense powers of His
Mejesty should include power, by Order in Council, to make such regula-
tions making provision for requiring persons to place themselves, thelr
services, and their property at the dlspomal of His Majesly as appear
to him to be necessary or expedient for securing the public safety,

That includes priorities and allocation, price control, national service,
and anything else you can think of. It hasg the difficulty, though, at
leaat on the basis of our traditiom, that it does not sxpress to the
cabinet what the legiglature thinks should be general procedure, what
care should be taken to avoid unnecessary injury to individual rigkts,
and the like. I think it preferable, as we have obviously thought it
Preferable in the last two wars, to spell out in more detall what the
Pregident may and may not do, leaving it to him te come back to the
Congress for additicnal authority if he needs 1t, or, if the emergency
i g0 great that he does not have time to do 1t, to fall back on his
inherent powers.

Now for a quick review of suggestione on emergency legislation,
Of course, there are hundreds of pieces of legislation that willl have
to be enacted if war comes sgein. But a few are outstandingly important,
and T shall confine my remarks to those.

1. We would have to re-enact, I believe, the Overman Act and give
authority to the President toc redistribute functions among the agencies
of government and create new agencies where required. That is a new
thought, incidentally. The Cverman Act never did specifically authorize
the President to create = War Industries Board or the War Prcduction
Board, and that authority, perhaps, shculd be spelled out. At least,

I sugegest it for your consideration,

2. Legislation should be enacted giving the President the right
to bring perscrs in from Industry te help run this iremendous econcric
control mechanism that we have tc set up vhen a war occurs.

As you well know, cur cconomy is not centered in Washington
normally; and when all of a audden the Govermment steps in and tells a
plant what it shall produce and when, it needs a good deal of know-how
that 1t does not have in peacetime., So it Is essential to bring to
Washington the Charles Wilsons, the Nelsons, and the rest of those
peopls who ¥now something about how business works; not only, inciden-
tally, the Wilsons and the Nelsons, but the fellows down the line who
understand why we put menganese into steel.

In order to bring theom here, we must make gsome changes in the law.

Most of them are either not willing or abdble to come on the taaisg of
civil service, so we will need a change in the statutes which aet aside
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certain criminal provisions making 1t a crime to recelve pay, for
inetance, from other persons in connection with employment by the
Government, and statutes that prohibit dealing with gcvermnment con-
tractors while one is employed botk by the Govermment and by the con-
tractor or has some relation with the contractor, and so on,

last tire we did all this under a single line In one of the
appropriation acts that sald the President might employ perscns of
outstanding experience and ability at ons dollar per year. That is =ll
it said. The Attorney General enlarged that a little to indicate that
if he &id employ such persons, they were on leave of abgence from their
companies and, therefore, not subJect to some of these criminai statutes

That dcllar-a-year proposition caused some difficulty, as you wilil

- remember, and some of it is unavoidable; but we can at least get zwey

from the idea of having to issue = pay check once a year to these men
and simplify the Job for the General Accounting Office by authorizing
the employment, without compensation, of experts from irdustry. That
I make as suggestion No. 2.

3. There should be an ewergency contracting euthority in the
President which would get away from scme of the limitations of normal
reacetime procurement.

You men have, in the Armed Services Procurement Act, most of the
things that were accomplished by the First War Powers Act during the
late war. You have the right tc negotiate contracts where the circum-
stances are exigent, and the Jjob is pretty well done, I believe, in the
existing statutes for the Armed Services,

There are several things that would be covered by a gensrzal set-
aside of limiting laws in time of war for your own tenefit; alsc, there
are the cther agencies of government that have to do procursment of an
extraordinary sort during war, and the Armed Services Procurement Act
simply does not apply %o them. So that a provision for the susrensisn

~of limiting legislation on procurement during war would be & necessary

governmental type.

enactmert.

4. There should be authority, now nonexistent, for the creation
of government-owned corporations that can do businese on & corporate
basis, taking losses, for instance, and making contracts of a nocn-

We used them extensively, as you remember, in the lzte war. Ti
were created under Section 5(d), I telieve, of the Reconstruction Fi
Corporation Act. That authority ig no lerger in effect.

ney
neng

In that connection, T Shink the statute authorizing corporations
might authorize the creation of an insurance corporation, as did the
late war's statute, not only for property damege, but perhaps alisc for
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personal injury. Remember that next time we mey have the situation that
Britain nad In World War II, with some sgubstantial destructicn at home
and the 1oss of lives. The British provided for some benefits for sur-
viora of perscns killsd by the bombing, and perhaps we could afford tc
do the same thing to a limited degree; or, perhaps, we couli reinsure
insurance companies, whose load at such & time might get teyond their
. financial cspacitiea,

. 5. The Pregident must again be enabled to cause the construction
cf plants and facilities and the installation of equipment at private-
‘owned plants and facilities at government expense, for the production
and handling of war gonds,

6. Again, the President should te authorized to suppcrt private
financing of government contractnrs by making guarantees of bank loans
to those contractors. The V-loan procedure in the late war, based upcn
an Executlive order, might well he made leglslative, the authority going,
rerhaps, to the Federal Reserve Bnard or, perhaps, to an sgency set up
by the President for the purpose,

7. The President ghould be authorized to acquire real property
without the rather tremendous formalitiss thei are now attendant upcn
the taking of real property by the Government.

8. Of course, we must have a priorities and allccation suthority.
We had a pretty good one in the late war, but it had =z few shortccmings.
If you will bear with me, I would like tc read to you the sort of language
I think might well be used in suthorizing thne President tc give priority
to certain contrzeis in wartime:

“That performance under contracts or orders {other than contract of
employmenrt) which the President desms necessary or appropriete to pro-
mote the natlicnal defense shall, in the discreticn of the President, taxe
priority over performance under zny other contract or corder; ard for the
purpose of assuring such priority, the President may require acceptance
of such contracts or orders by any person he finds tc be capable of
thelr performance; and the President may allocate materials and facilities
in such manrer, upon such condiitlons, and to such extent as he shall
desr necessary or sppropriate to the neticnal defense.’

Let me point out some of the variaticns in that sentence from the
authority under which we operated during the late war.

First, it is performance t?at is referred to in this ssntence--
performance uréer contrecos. The last time, the Sacond War Fowers Act
spoke of deliveries under contrascts, which, of course, raised *he
questicn of whether the di ipging of a well could be given a zrriority,
gince thers was no delivery of muterials. This was the performance of
a2 service. However, waen it is widened to tte point of performance of




a contract, it might be thought to include the possibility of Tequl ring
gservices, a ''slavery” prov131on So we have ﬂut in parentheaes "other
than contracts of employment.

_ Secondly, this sentence includes the phrase: “the President may
require acceptance of contracts by any person he finds to te capable of
their performance." That, in effect, 18 2 one-phrase mandatory- order
statute, since, whenever the President thought that a contract should
be performed, he might, under this statute, require the person’'s accept-
ance cf it, and then, under th‘s statute, also give that perfcrmance
top prlorlty

Now, that has an advantage over the mandatory-order provisiocn in
the present Selective Service Act (and in the old Selective Service Act)
in this respect--and 1t is a very important one--that heretcfore all
mandatory-order authority has referred to the Govermment’s contracting.

* The Pregident was authorized, through the Secretary of Defense (the

Secretary of War in the older statute} to place a contract and require
the performence of the contract, but that meant. that the Goverrment

had o place it, You could not do anything with subcontractis under tnat
authority unless you found scme money and went in and had the Government
duplicate the subcontract. You will remember the experiernce we had with
it. This provision provides that the President may reguire such acceDhb-
ance in any case if he finds the contract to be of imporitance to the
war effort. Thus the mendatory-order authority is sent right to the
base of the whole procurement scheme. '

Finally, in referring to the allocetion of materials and facilities
the language I have given you omlits a phrase which appeared Iin the
Second War Powers Act. Thaet phrase was, roughly, that when the Presider
finds there is a shortage, he may zllocate the material. That {inding
of a shortage was embarrassing from time to time because it was not
alwaye ahort materizls that we needed to allocate . Somet1w05 we needed
to allocate materials which were not short, in order to avoid the usage
of those short materials., An exsemple I remember very well iz our at-
tempt to get additional cotton duck in 1942, There were a number of
rug-weaving concerns in the country that could have made cotton duck;
there was no shortage of rug-weaving facilities. Sc that when the prep-
osition was first put up to require rug weavers to make cotton duck,
there was a very real legal question as 1o the euthority of the Pregi-
dent to require it, He was not allocating & sihcrt material at all; he
was allocating a plentiful facility to the production of a snort materis
That has been aveided in the language which I quoted to you.

~

9. There should be authority in the President to gelze plants.

During the late war, in at least tw» arecas, the Presidernt had the
plant-seizure authority. One of them was the mandatory-order provision,
and the other was the War Labor Disputes Act. In case of strikes apd ir
case of failure to fill a mandatory order, the President could seize &
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plant. Instead of retaining that sort of enforcement of these provi-
sions, T suggest that we wmight provide for the general authority In the
President, whenever he finds that the operation of a plant is being
interfered with, or any contract essential to the war effort is not
being fulfilled by reason of the failure of some plant to cperate, to
seize it; not corditioning it upon a strike, not conditioning i1t upen
nenperformance of a mandatory order, but giving him a general authority
guite in line, as a matter of fact, with his inherent authcrity. This
would serve the purpose, again, of making it poesible to move into =
plant which had failed to f11l =2 gubcontract, one in which the Govern-
. ment had not appeared as a centracting party. '

- 10. I think that we would need, again, an exemption, for certain
purposes, from the antitrust laws.

You will remember that in the Small Business Mobilizatlon Act ©
the late war, there was & provision that the chairman of the War Produc-
tion Board could certify %o the Attorney General that a certain program
was requisite tec the prosscution of the war, and, upon such certification,
" the actlon taken in carrylng out that progrem at the reguest of the
chairman of the War Productlon Board was not to be prosecuted ag a vio-
lation of antitrust laws; it would not support an actien.

T think the next time we might provide that when the President
finds 2 program is essential to the presecution of the war it shall not
be deemed & violation of the antitrust laws. Perhaps that is a rather
legalistic distinction, but the fect 1s that when the War Production
Board chairman last time certified e program was requisite to the war
the effect was not to make it lawful; the effect was simply to prohibit
any action to put the criminals in Jail or to collect any Tines from
them,

11, Again, we would noed aufhorltg to requigition property. I

think that might follow very clogely the authority granted the last
time.

12, You will remember, also, that during the late war we had
export contrel on the stz tuues~—we st1ll have, as a wetter of fact--but
we 41d not have any import conmtrol, resulting in the remarkable situa-
tion that the War Preduction Board was controlling the impoartation of
things intc this country by allocating incoming shipping spece. We
would allocate incoming shipping space from the Philippines awzy from
the mother-of-pearl; that is, we would negatively allocate 1t, the pur-
pose of which was to keep the Philirpines from producing mother-of-
pearl when the workers should be cutting copra, That wos z rather back-
handed way to cortrol 1lmports.

I think we should have the next time a straightforwari export and
import control authority in the President.
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13. Then we would need & censorshiv suthority.

Here you may debate -among yourselves, with some profit, the gues-
tion of whether, es we did last time, we should confine the censorship
to communications between persons by mail, telsgram, and redio and
leave the censorship of magazines, newspapers, and commentetcra orn a
voluntary basis.  That is what we relied on in World War IT.. In the
first Werld War we relied on the President's authority throughcut. In
the Second World War we moved into a statutory control of communicatior
between persons. Now the question is, Should we move further intc
censorship on communications and also upon comment and news reports in
the noxt war? 1 don't meke = guggeation to that effect.

14. Then we will need, of course, a price and wage stabilization
authority. I subtmit that next time we had better have an across-the-
board, Bernard Baruch type of price and wage control, particulariy 3
there 1ls any chance--and T supnose there i3 a very real chance--that

war would come in the economic situation in which we find curacives nov

B

The country is sc buay at the moment that 1f we loaded war procure
ment on top of the present lead we would have trexendous inflation of
values almost at once. I submit that if we had to go six months witho
an effectlive prics control after the declaration of wer it might spell
defeat. If any of you have been in China in the last few years, you
know what I meen. It is not easy to try to negotiate s contract when
something that cost $1,000 last August now coats $75,000, and nobody
- wants to gell it to you at that price hecause he knows it will ke wortl

$100,000 in two more months. :

15. DNow we come- to scme fiscal provisicns, and they are more or
less debatable. I mention two of them which may be considered togethe:
the excess-profits tax and the renegotiation of contracts. They zare
both methods of getting excessive profite beck from contractors during
war. The excess-profits tesx appiies, of course, to all profits,
whether they are war-contracts profits or otherwise, while the renego-
tiatlon control ordinerily epprlies only to govermment contracte and
subcontracts under them.

It 1s thecretically true that an excesg-prcfits tax alcne coculd d.
the Job 1f it were a 100-percent tax rather than a $5-percent tax as i
vad in the late war. The difficulty with the G5-percernt tax was that
when some fellow made $1,000 excess profit; 95 percent of thai was
taken away from him in the excess-profita tax, and he was left with $5¢
But if he had a $100,000 excess profit, the excess-profits tax left hi:
with a substantial piece of change. So the Renegotiaticn Act had to
teke care of those really tremendously excesaive profits. Tn renego-
tiation the $100,000 profit would be reduced, perheps, to the $1,00C
excess, and then the tax collector would come azlong and get tha’t last
$65C. If the excess-profits tax, however, is itself 100 percent of th
cxcess, then, actually, there is no need for a rencgotiation act at al

16
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The difficulty with that will have occurred tc many of you at
once; and that 'ls-that under the Rencgotiation Act a board of compe-
tent procurement officials would look the thing over and decide what
is & reasonable profit with respect to this particular type of contract,
whereas the tax authorities of the Treasury Department are not procure-
ment officlals, in the first place, and don't have time, in the second
place, to look every comtract over country-wide to determine whether in
any particular case 10 percent or 12 percent or 8 percent should de
allowed as a profit.

So we may have to have, again, both a renegotiation act and an
excess-profita tax.

16. There should be, I believe, a re-enactment, in one form or
another, of the special amortization authority which existed during the
late war, which made pessible the more rapid amortization of new con-
struction for tax purpcses when that construction was for a war purpese.

17. There must be some sort of employment control, I think, next
time other than the voluntary contreol upon which we relied in the late
war, and I suggeat that it might well take the form of mandatory employ-
ment cellings on plante and the further requirement, in shortage areas,
of employment only through government employment offices.

All of you think of the words "national service" at tale pcint.
I might gay that I have a visceral reaction in favor of nationsal
gservice, the idea that sveryone, as the British express it, owes his
person and hls property tec the service of His Majesty in time of war,
But that is a big assignment for the Govermment to take on. BSome of
you have had experience in placement #n the Armed Forces, and you know
what a difficult job 1t was to use 2 man's background effectively in
the Army or Navy. There were 10 milllon men, or & little more, in the
Army and Navy, and there will be 60 or 70 millilon in the labor force
of the United States in the next war. So multiply thet placement
problem as you remember 1t by six or seven, end you see why I am a
little afraid of a national servicc lew. Where arec we going to get the
tremendous numbers of traincd persomnel tc¢ run such a program and sec
that a man's skills arc properly used? I think that the neceasity for
it--and many people urge that it is a neceesity--begins to fade when
you place it against scme such proposal as I have just outlined about
employment contrel through govermment employment offices.

The only people who will not be reached by a combination of employ-
ment ceilings in plants and the requirement that when somebody changes
a Job he must change 1t through a United States Employment Sorvice
office, so that he is sent to an esascntial jcb and not allowed to take
another, are those whe don't have to work and don't want to work. There
are not very many of those people. Most psrsons have to work for eco-
nomic reasons. Of the balance, I suggest that in time of war a mejority
want to work, even though they may not have to, for patrictic or other
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reagons, S0 we have left the "spivs,” as the Engliah call thom, the fev
pecple who don't want to work and don't have tc. I don't know whether
it would be worth while to put a large number of trained perscnnel on

';the job of running 2 national service law in order to get those persons

into employment and I den't know how much good they would be when we g

\«them there.

chever, you are entitled to debate among yourselves mhetaer~
natlonal service is the thing and whether it would be fairer, shall we
say, t0 men in the Armed Forces and would result in more preduction the:
would the scheme that I have outlined of employment controls for people
who are willing to work and mandatory cellings on personncl in plents
throughout the countrv.

18. In the settlemont of disputes, we had a law that read pretty
well the lagt time. It said that the War Labor Board shoculd listen to
a dispute, decide 1t, and direct what should be done; but the courts
said thet the language used was not sufficient upon which to hang an
injunction. As a matter of fact, the War Labor Board's Job was simply
advigory, and the unions and employers could accept the decision or
let it alone, as they wished. So that the President was left, actually
with the alternative of resorting to his plant-seizure authority if the
partiea to a dispute did not want to abide by the War Labor Board's
conclusion.

I think in the noxt war we should make it perfectly clear that a
War Labor Board should be set up end that ita decision as to dlsputes
causing atrikes could be ‘enforced by injunction.

Now, these various titles are, T submit, the foundation stones of
an econcmic mebilization. When we go from econonic mobilization to
military mobilizatidn, I am not too sure. Certainly, for military
mobilization, you will need more statutes. I think of the Selective

Service Act as a military mcbilization mesasure, and we shall need cne.
There are, of course, various statutes having to do with the inviola-

ti1lity of certein arcas in the country for defense purposes during =
wvar, Those are things of part*cular military sionificance.

- Then there is authority for a CiViL defenSo pro?ram. It 1s &
matter of debate right now whether the civil defense program should
be under the Secretary of DefenSe or under a ClVlli an 22ency.

Then there are other authdoritles that you probably romenber and
wonder why I haven't menticned, such as the chartering of merchant
vespels, which, in large part, Tlow from peacectime authorities and
require, if any legislation, only clarifying legislation in time of wa

There is a reel issue that I would like to leave with you in con-
nection with all of these mecasures, ard that is the 1ssue -of whether
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they should be enacted now, in advance of the emergency against which
they are dirscted, or whether we shduld wait until: the emorgency is
upon us before asking Congress for actlon.

The argumenta for end against enactment of stand—by legislation to
meet war‘emergancies £all more or less into two cetegories: (1) those
 having to 4o with the desirabdility of legislation on the bocks ready
to go, and (2) those having to do with the practicability of securlng
" such legislation.

The arguments for stand-by legislation on the basis of its desira-
bility are almost overwhelming. The Brewster Committee, ‘General Eigen-
hcwer, Bernard Baruch, Ferdinand Eberstadt, and a great many other
" authorities have expressed themselves as being convinced that there
should be legislation on the books in advance of an emergency upon
which mobilization measures might be hung. It is true that if war
comes agein It might well come suddenly, and that if it comes goon its
econcmic impact would be 8evele. On these assumptions, It is obvious
that the machinery of legisletion would not Jhave a normal time in
which to operate after the emergency arcee.and before the need for the
legislation. It 1s also apparent that the existence of stand-dy legis-

© 7 lation would meke possible = detailed planning of methods of operation

under the leglslation, For example, 1f we ars golng to have a priorities
statute next time, and we know that because it is on the books, then we
cen go dhead and plan the "P" orders and the "L" orders and the "M" orders
for various industries relating to that, statute, knowing how far we can
go, ‘because the law is theére ‘&t which to look. That would be of advan-
tage.' Also, the existence on ‘the books of such autherity would probably
-encourage private business to do aome preparing for mobiliz&tion on lte
own hecok. That argument can be used both ways. ' .

On the side of practicability, it mey be urged that the Nation
will be more ready to promise full mobilization in edvance cf the
emergency than when the emergency actually arises.,. The idea thore is
that T might be quite willing to say that I will go on a diet next
month, but I don't want to say that T will go on = diet tomorrow. The
Congress, under that thecry, might snact pretty stiff legislation now,
thinking that it will not be used for some time, whersas, if we had to
use it at once, 1t might be inclined'to put some weakeners Iin it; "if the
propcsal had to be accepted as an irmedlate thing, it is pcssible Con-
gress would hesitate. On this theory, more stringent and effective
measures could be enacted now, whilo war is more or less remoto, than
could be enacted when the need actually arisos,

The arguments ageinst stand-by legislation arc not lewa numerous.
On the iesue of desirability, it is urged thot our best thinking at
this time ag to what we will need in case of mobilization may be woe-
fully inadequate when mobilization actually cccurs, that the enactment
of war-powers legislation would tend to freeze the concept of mobilization
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in a form that might be appropriate only for the kind of war which has
earlier happened. It is possible that a future war would employ zuch
refined methods of destruction and defense as to bring into play only
a relatively small part: of our economy, which eventuality might make
some preparedness measures inappropriate if not actuwally harmful. It
has alsc been said that what we have come to think of as being a neces-
gsary measure of regimentation in time of war is so repugnant to our
national ideas of democratic government and a free economy as to make
.the existence of such estatutory war powers also repugnant in time of
Peace. Related to this idea i3 the idea that a temptation might exist
for a President to make use of thoee emergency powers, if they were
available to him, in advance of the sort of emergency for which they
were planned. o

Ag for practicability; there 1s first the argument that without
the necessity for stringent controls legislation authorizing them
cannot be obtained; that only in time of stress will the people or
. the Congress be ready to consider the crea*ion of a aupereXecutive
with dictatorial powers. .That, of course, is the other side of the
coin. Are we more ready now to think of total mobilization, or wouid
we be more ready when the war is practically upon us? Secondly, it
is pointed out that if the legislative mill is not fully cccupied
with grist of first importance it will grind exceeding fine. If we
put a statute Before Congreas now, when there are not a hundred others
that need enactment today right behind it, the hearings are likely to
be protracted and the obJjectiona of special ihtercsts are llkelg te
be listened to at some length. The result mey be a statute which is,
in fact, not workeble and which might be & good. deal worge thar n»o
statute at all. If we had a price-contrcl statute on the books which
would not do the Jjob, then when war came Congresg would be unwilling
to take action, the answer being that 1t had already taken acticn in
that field, wherees, in fact, the statute might be worse than usecless.

T am porsonally equally impressed by the arguments for and against
the stand-by legislation proposal, the argumente for it on the basis of
desirabilitiy and the argumente against 1t on the basis of practica-
bility. DBut there way be some middle ground, and that is the thought
I weuld like to leave with you for conmsideration in conneetion with
your student committes report this year: What of these zuthorities
ghould be and can be enacted in advance? . And T submit that scome such
consideration as thie might be in your minds--I have noted down some
positive factors and some negative factors that you wigkt congidor in
comnection with each measure:

1. Is the proposed Executive zuthority cessential to mobilization

2. Is it important that the authority exist within a matter of
days or wecks after the outbreak of hostilitiea?

14
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3. 1Is the statutory language adequate to the needs of the foresee-
able economic military, end psychological situations? »

is ‘the power granted one which, for historicel or other

reasons, will be recognized by the paople cf the country as a wmebilize-
tion essantial? )

: Ahdlﬁgéﬁ'a"cégplé‘of negative factors:

1. Would the authority sought be so distasteful to the public
- generally or to special groups as to meke it improbable that 1t could
be anacted 1n.usable Torm prlor 0 an actual emergency?

B Would publlcation of the leglslation open the door Lo th
adoption of practices and prucedures substantially impairlng its
effectlveness7 ‘ -

By way of corment on that laet one, the Treasury Depertment hes
sald that it does not.want to suggest the form of an exceeg-profits
tax -now bccauSe it would enable the tax lawyers of the courtry not hired
by the Internal Revenue Bureau to figure out waya to avoil that tax at
_thelr leisure over the noxt few montha. The Treasury Depertment wants
tc keep it under wraps, That is the sort of thing I hzvc in ﬂlni in
that last negatlve factor,

If, with re5poct to the positive factors, you can say’ yec' when
consldering a partiCular measgure of mobilization Icgiglation, and ‘to
“each of the negative factors you can reply no " then, I qubmit, you
‘have made out a very good . cage for offering that legialatlon to the
-Congress at this tlme. ,

f That is 111 I have to say, gsntlemen.

o QUESTION: fWh@t are»yeur thoughts, sir, o lend<~lease ~stand=by
 legisliation? ' R

. MR, KENDATL: The Lend Leasa Act was a most’ remazcable ylece of
statutory authmrity. I will give you s personal opinion.” I think, -if
we declded that we had to support alliles agaln, that we could do a lot
worse than re-snfct the Lend-Lease Act Just as it stood at. the end of
the late war, It is @ tremendous authority. : .

Some drafting work haa been done in the Depa“tment of Statn Its
draft does not lock much like the 0ld Lend-Lease Act--it is much more
particularized and i1t may well be an improvement--Tut i% dceg- nat
authorize anything that the old act did not. au**orize.' I will almost
guarartee that, . ' ¥

QUESTION: You have glven us quite a few fields 1in which you ééy
leglislation ought to te enacted, and you have given us two in which
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you thought there was scme question., I think one of ‘the latter two is
national service and the other is the matter of censgorship of the preas.
Can you tell ug of any fields that deflnitely should not he controclled
by legislation? Are there any? :

MR. KENDALL: I do not think of any in the economic fieidvin which
the Government should not have a finger in time of war,

Incidentally, when I say that I want ycu to debata the question of
national service, I think you should limit your debate to choices of
ways of seeing that people get to work where they should work--only the
form that the authority should take, its extent, and mature--and not
debate the question of whether there should.be-any guch authority.

QUESTION: To whom would you give the responsibility for setting
ceilings in menufacturing planta?

MR, KENDALL: The Presideﬂt of the United States. The President
would have to find, of course, a8 ne did& the last time, fellowe like
Knudsen to come down here and help determine the proper ceilings for
plantsa.

Many of you have in mind, no doubt, that there was a mistake made
last time in separating manpower control from production control. I
think it was a mistake. I think, however, that a cure was, at least
in form, made late in the war when the Office of War Mokilizatlion was
created. There was somecne in that organization below the presidential
level who could tell the Wer Manpower Commission and-the War Productior
Chief how the thing should be worked cut; it brought together those twe
authorities. But prior to that it was a fact that the man who had the
say-s80 as to where manpower should be and the man who wes trying to
docide where production would be acccmplished were two different fellow
and they had no authority over each other--en unsatisfactory aituation.

So far as the legislation 1s c¢oncerncd, the authority would go to
the President and he would then have the prcblem of delegeting it
effectively through an orgenization, And the Job of determining an
‘organization, of course, will be one of your pleasures in connection
with your student report. .

QUESTION: In the course of your talk you mentloned contracts snd
mandatory orders morc or less togetner. Does that imply that a conira
le pomewhat different, legally, in tine of war from wbat it is in time
of psacn? . . _—

MR. KENDALL: A mandatory order is a Little dif:erent frem a.
peacetime contract, 1t is true, because In peacotime a contract is not
made until the offer ia accepted. Since a mandatory order, under the
statute, hes to be accepted, 1t may be treated, sc far gs the law is




concerned, ag. a contract from the minute. it is issued; that is, as soon
as the order is issued you have a contract because the other party doca
not have any choice about it -he has to accept it., In that gense they
are quite different.

QUESTION' You mentioned when talking about the Emergency Powers
" Act In Britain, that you thought probably in Amerlce it would hove to be
spolled out a oit more clearly. So far as I know, in England o ministry
acted -on-those Fmergency Powers Acta, and the minister still has to
ansver in Parliament to any questions that may be raised g0 that the
matter is still subject to control. v

I wonder what cortrols therc are in tnis country for any emargency
powers that are given to the Executive. How can ‘he be controlléd if he
cxceeds his pcwers? ' . b

MR. KENDALL._ I nmenticned our own tradition in justifying the stete-
ment that we should be. more detailed in making our leglslation, but you
point to another very roal distinction between our systems that makes
it important that the Congress, in our caso, syoll out the Fresident’s
authority, because he is roviewed  only once every four yeare unless he
is impeached in tho -meanwhile, Under the British system, it is possible
to have a reviow by Parliament and a vote of no confidence znd go to
the people at any time. Thet is a diffqrcho in our political sctup
vhich is & vory good reascn for having the Congresz, which :is prdgumably
more respengive to the people, having to be, elected every two years,
tell the President how he 1s to carry out hlB authority.  Then 1f the
people don't 1like it, they walt only two years to get at the congresa-
men and- sce that the- nﬂxt zongressmen change the law in that respect.
That le a very good recscn for that distinction in typo of legislotion.

' QUESTION: T would 1like to know whet kind‘ofllcgislation we should
have on the books se that, in tho cvent of a sudden war, we will be able
to gtop nigration at the beginning of the war. It SFCmS to ne thorc
would be a big problem of ‘migrotion at the very bcginnlng.

‘MR, KENDALL: The migration of employment?:
QUESTION: The migration of people throughout thé United States.

MR, KENDALL: You mean to thc best paylng Jobs, out of tno dirty
Joba into the high—paying Jobs*

QUESTION: ‘I am not worried so ruch about.thc quéstion of Jobs ot
thet partieular point as I om about pecple trying to get out of citics
to other parts of the country ﬁhqre they would rather live.

MR. KENDALL: Except. in torme of the transfer of perscnncl fronm
heavy work in the foundries to lighter and bettor-paid werk in the now
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airplane plants, and the like, I have not been in eontact with thinking
on that problem. The migration of persons in the country mwight be a
terrific drain on our transportation system. If it is sowething that
will occur in substantial numbers, we should be worrying about it:; and
I hope gsomeone is worrying about 1t at the Natiomal Security ResOurCeS
Board. I am not familiar with the thinking on 1t, however. :

QUESTION: You mentioned that there are several pecints of view on
& war emergency.powers act. I am wondering if you could give us your
ovn personal observation se to whether it should be’ presented to Congrc
at this time or at a later time,

MR. KENDALL: Yes. I will bring you right up to yesterday on that
I think that of the various titles to which I referred today there are
not less than eight, and not more than ten, say, which, when you apply
the positive-negative-factor appreach, come out pretty well. They are
the sort of things that I believe could be enacted in advance practicad
and are emential very soon after an emergency develops.. Just as an.
exampls, I think that the pricrities and allocation power--because the
reople. of the country are uged to. it as a mobiliZBthP measure, they
remember how it oporated, and I think most of them are convinced that
it has to operate--might well be enacted in advance, and so with not
less than Seven others. That is a personal opinlon.

QUESTION: I gather that you fecl it unlikely that we ‘would find
any beotter solution for the control of profite than a csmbination ag-
we had in the past, of both renegotiation on govermment contracts and
an excess-profits tax, However, you menticned ths G5-percent Teature
of the excess-profits itexing procedure. D¢ you feel there is a pos-
gibility of getting better performance under thet:tax by changing to
a 100-percent feature in trying to establish what the profita would bde"

MR, KENDALL: It would simplify the mutter‘if we could have one
instead of two laws, beocause, in a sense, it is a 1little unfair for the
war contractor to have to go through the wringer: tw1co while the fellc
who stays in peacetime prodbctlon and mansges to avold govo“nment con-
tracta goes through only once. 8o I think there would be advantages
in a single law that applied to everyonc ard got the water ocut of the
contract price in one operation.

Whether it is feasible i8 a pretty tGChﬂlCul quostioq. The
Trezsury Department is currently working on proposed excess-profita
texes in the event war should come again, and I kmow that at least one
of its counsel has expresscd the thought that it might be possible to
vork out an excess-profits tax on a 100-pereent bagis which would
still make a reasonable allowance for thosc special cases in which
the risk invelved in taking the contract and the gkill required in
performing it, justify a.larger profit thqn thut in tne ncxt case.
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You will remember that the exceas-profits tax operated during the
war on two alternative bases: either on the basis of profita earlier
made by the company, profits in excess of thmse being excessive profits;
or on a capltalization basis, a certain percentsge of capitalization.
The use of those two methods means that there is no recognition of the
distinction between asking e refrigerator company to nmake refrigerators
and an automobile company tc meke tanks.

The renegotiation people quite properly, I think, belisved that when
a company takes on something new and has to do substantial experimonta-
tlon and takes a risk of substantial loss, it should be allowed s some-
what larger profit, even though it might get intc what 1z gonerally
called the excess-profits area. Whether an excess-profits tax can make
such individual allowances is the problem before the Treasury Depariment
exXperts,

QUESTION: Do you think it could be worked out so thet there would
bYe an exception in the excess-profits law that anybedy who had deen
through the wringer of renegotiation would be presumed to be clean and
would be exXempt from an excess-profits tax?

MR, KENDALL: ZExcept for the opposition of persons who considered
that to be unfair, T think it a feasitle approach,.

MR, NIXLASON: Thank you very much, . Kendall, for a very en-
lightening lecture and discussion,

{27 April 1949--450)B.







