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THE FEDERAL GOVERNKENT
-5 September 1950

DR. REICHIEY: Gentlemen, this is the first lecturs in a series
on organization and management. : ‘ .

I feel certain, although you have been studying the course in
economic mobilization for only one week, that you have been impressed” |
with the tremendous burden that a wartime economy imposes on the Federal
Government,,‘H0wever,'all too often we think of a wartime government only
in terms of the many regular and wartime agencies that naturally have the
main administrative load to bear. But the activities of these wartime
agencies can be understood properly. only when seen against the background
of the Federal Government as a wholef—ims_constitutional,basis; its
political character; the legislative, the Judicial, and the executive
branches, : . ' ~ S T

. Dr. Elsbree, our spesker this morning, is well qualified to give
us this over-all view of the Federal Government and to supply this
understanding. He is'an outstanding political scientist and a profes-
sional divil_‘servant° His present position with the. legislative Reference
Service,of»thevLibrary of Congress gives him an enviable position from
which to view‘the operation of the Federal Government in toto. :

S It giveé me great pleasure égain to welcome back to the Industrial
- College, Dr. Elsbree, B : ‘

DR. ELSBREE: Dr. Reichley, members of the faculty, gentlemen:
This is a .somewhat academic subject, following as it does a discussion
of the atomic bomb. And I fear, also, that I stated it in somewhat too
historical and perhaps too academic terms for the present moment, when
the emergency powers of the Executive begin to loom much larger than they
did six months ago. ‘However, I do think that the background of the
interrelations_among the various departments of our Government is rather
~essentiazl even in the understanding of emergency situations.

I would state in advance that I am not going to touch at all on
the federal nature of our governmental system, or on the internal
operations of the three great departments of the Government. Even within
those limitations, I did not have any great difficulty in finding meterial
for a short lecture. ' : : : : '

The foundation of our constitutional system of separation of
powers was the conviction of most of the members of the Constitutional
Convention that, as Montesquieu saild, "Every man who attains power is
proneg to abuse it M Madison, in the famous Federalist Paper No. Sl,

states the problem of all constitution makers in these termss
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"Tn framing a government which is to bé administered
by men over men, the great difficulty lies in this: you
must first enable the government to control the governed;

- and in thc next place oblige it to control itself. A
dependence on the people is, no doubt, the primary control
on the government; but experiencc has taught manklnd the
necessity of auxiliary precautions.! :

- One of the fundamental “auxiliary prbcautlons" for thc control
of government under the proposed constitution was the distribution of
powers among the three departments--the legislative, the executive, and
the judicial. The dominating idea was not to provide a rigid separation
of legislative, executive, and judicial powers. As liadison pointed out -
in Federalist Paper No. 37: ' :

"Experience has instructed us that no Sklll in the
science of government has yet been able to discriminate
and define, with sufficient.certainty, its three great
provinces--the legislative, executive, and judiciary; or
even the privileges and powers of the different legislative
branches. Questions daily occur in the course of practice
which prove the obscurity which reigns in these subjects,
and which puzzlc the greatest adepts in political science."

The framers knew as well then as we do now that the powers of
government canniot be partitioned in watertight compartments. Their aim
was the more practical one of preventing any one department, directly
or indirectly, from absorbing all or most of the powers of ons or both
of the others. They were fully aware, in the light of the experience
of the state governments, that this result could not be achieved simply
by defining the powers. of each of the three.departments.  They
recognized that it could be achieved, if at all, only "by so con-
triving the interior structure of the government as that its several
constituent parts may, by their mutual relations, be the means of keeping
each other in their proper places.! These are Madlson's words again.
Far from attempting a rigid separation of powers, the framers
deliberately intermingled the powers of the three departments to the:
extent necessary, in their judgment, te enable each to defend itself
against the others. The result, then, is better described as a system
of checks and balances than as a system of separation of powers.

The idea of mixed government, or of separation of powers, is an
aneient one and one that was well known.to virtually all the framers.

In dev151ng the American system of checks and balances, however, the

framers were probably much less influenced by the writings of Montesquieu
or other political theorists than by the -experience of the American

governments with which they were familiar. It is 1mportant to remember
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that most of the framers were concerned chiefly with developing
restraints on the legislative department. Historically, of course, ,
the provincial legislature had been the heroj the royal governor, the
villain. But by the time of the Revolutlon, the legislatures were
supreme, and in most of the revolutionary state gébernments, the
executive was almost completely subordinate to the leglslature. The
central government. had never even had a separate executive. - Experience
with legislative supremacy had greatly altered the views of the more
conservative classes especially, and these were well represented in the
Constitutional Assembly. ILegislative supremacy had become associated
with paper money, repudiation of debts, and other "democratic excesses.™
It is to be noted that even Jefferson, in his "Notes on the State of
Vlrglnia, pointed out that "one hundred and . seventy-three despots
would surely be as oppressive as one.," Then, too, those who had
participated in or observed the operations of the central government
during and after the Revolution came to have a high appreciation of the
value of a strong exeoutive authorlty in the conduct of war and foreign
affairs. SR , - :

In short, the framers, or most of them, were anxious to establish
a reasonsbly strong ‘executive department and were aware of the diffi-
culty of preventing the legislative department from making the executive
dependent on its At the same tlme, deep~-secated popular distrust of the
executive made caution necessary in providing for that department.

It is unnecessary to describe in detail the checks and balances
which- the framers finally adopted. In general, the attempt was made,
first, to provide an independent basis for each department, and, second
to glve each some part in the exercise of the powers of the others. _
Thus, the President was to be elected by an electoral college, to which
no Member of the Congress could be elected. Only in case of a tie or
absence of a majority was the Congress to participate in the selection
of the President. The President was given a fixed term of office, and
it was provided that his compensation could not be diminished, or
increased, during his term of office. The independence of cach depart-
ment was further guarded by the provision that no person holding any
office under the United States shall be a Member of either House of the
Cengress during his continuance in office, and the provision that no
Senator or Representative shall be app01nted to any civil office which
shall have been created, or the compensation for which shall have been -
increased, during the time for which he was elected.

- In the case of. the Jud1c1ary, the independent position was less
carefully safeguarded, The selection of judges is left to the President
and the Senate. It was believed, however, that the provision that the
~judges shall hold office during good behavior, being removable only by
impeachment, combined with the pr0v151on that their compensation shall
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" not be diminished durlng thelr terms of - offlce, would guarantee their
1ndependence of the 1nf1uence of the - other depurtments.

_ The Pre31dent was glven a part in the. leglslatlve power through
his ¥eto and-through the power to make recommendatlons.' He may call
 special sessions of the Congress, and adﬂourn the. Cohgress in case of
J.dlsagreement of the two Houses, He and the Senate share the treatyh
- making power. "He is given the pardonlng pover, except ‘in‘cases of
1mpeachment. He and the benate share in the ap901ntment of Judges.

‘The- Congrebs, for its part, can overrlde ‘the Pr631dent‘s veto

., by a two-thirds vote of both Houses. The Senaté shares in. the appoint—

ddlng power, as well as in the treaty-making yOWbr. . The "President, the
. Judges, and all civil officers: may be impeached on charges preferred

by the House' and sustained by two-thirds of the senate. The Constitution
also leaves with the legislative branch important functions with respect
to the ~organization and jurisdiction of the Federal Courts.

, Agaln, the Judiciary is not spec1flcally glvcn any share in the
~powers of the other departments, other than that the Chief Justice of the
Supreme Court shall preside over the Senate when that, body 4s trying the
Président on impeachment charges.  The power of Judlcial review was later
exercised, however, as an 1ntegral part of the judicial-power.

_ In the case’ of' the leglslutlve de,partment an internal check-and-
balance device ‘was provided by adoption of the bicameral system. Fully
aware of the strength of the tra aditional American prefercnce for the
legislative branch, the .advantage of popular representatlon, and the great

'power of the purse, the framers undoubtbdly looked to the bicameral system
to provide, ‘among other things, a check dgalnst the leglslatlve tendency

~ to subordlnatc thu-other departments

TIn the light of the prpsent tendency to be preoccuplcd with the
exscitive power, it is interesting to note that the experience of the
first quarter of the nineteenth century bore out the fear of some of the
framers that the legislative department was the one most likely to make
the others deperident on it. From chfprson through John Quincy Adams,
the Prosident was selected by the Congress, either directly or through
the congressional-caucus. After Jefferson, no President until Jackson
exercised any appreciable influence with Congress, and even the control
:of admlnlstratlon was largely in the hands of the Legislature. Nor
. was the Judiciary a real threat to legislative supremacy during this
period. To be sure, lMarshall asserted vigorously the 1ndependence of
that department in the famous case of Marbury v. Madison. It was a verbal
assertion, however, and regardless of its later slgnlflcance as a prece-
dent, it did not mark =2 triumph of the Judic¢iary over the other branches.

L
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The courts accepted the Republican Judiciary Repeal Act, avoided a
direct conflict with either the Président or the" Congress, and proceeded
to concentrate on developlng a strong’ spirit of ‘nationalism in the
interpretation of the Constitution. It was in'the field of federal-
state ‘relaticns that Marshall and his Court made most of their great -
contrlbutlons to our” constitutlonal development

lThe Execut1Ve power was-not:even,flrmlywestablished»by the

Jackson and Lirncoln precedents., Iven towards the end of the’'nineteenth
century, Woodrow Wilson characterized the Government of the United States.
as "congressional government! and pointed to ‘the relative feebleness of
the executive branch., In his famous book, "Congressional Government, "

. appearing in 188L, he stated flatly that ours was a system of- leglslatlve
supremacy in whlch the Congress thoroughly dominated both the Executive
and the Judiciary; and he had, at the time he was writing, very strong
evidence ‘to support hls views SRS : Co :

: It 1s, then, a great error to see in our constltutlonal hlstory
a steady growth of the Executive at the. expense of the legislature. I
think it is a conservative estimate that the balance has been tipped in
favor of the legislative department fully as often as it has in favor of
the Executive, If we exclude the War Between ths States and thc two
World Wars, that is 1ndeed a. eonservatlve est.lmateo R

It would take too long 0o trace +the evolutlon of the checks and
balances which the framers devised and those which sprang from usage.
Where does the system stand today? Has any one. department subordinated
one or:both of the others to it so as to impair, in a fundamcntal manner,
its. or their 1ndepundbnce of action? : : SE e

-But,; first, what do we mean today by the: three departments of
government? Specifically, what do we include in the executive department?
The Constitution vests the executive power in the President. Congress
has created, however, a number of so-called "executive depariments" and
a much larger number of "administrative agencies" of varying types, seveml
. of them vested with functions essentially legislative or judicisal in
character, - These are generally considered part of the “executive branch,"
but they are not all subject in the same manner and degree to the control
of the President. This whole mass-of administrative agencies is sometimes
referred to as the "fourth branch" of the Government, to be distinguished
from the “Executive," properly speaking. Nomenclature, by itself,
certainly is not very important. What is important, however, is to
realize that the Yexscutive branch! in the broadest sense-is not the
same sort of institution as the Federal Judiciary and the Congress.

If Congress, in passing laws, simply left. thém to be ekxecuted by the
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President in whatever manner and by whatever agen01es he saw flt the
executive branch and the 0ffice of Chief Executive would be, 1egally '
at- any rate, synonymous. But this is not the case, and we have, there-
fore, a "national administration," of which the‘Pr951dent is supposedly .
the head, but over much of which he possesses a very shadowy legal
authority. The problem of comtrol, it should be noted, is not merely
one of size. It is a- problem, also, ofvthe constitutional and legal
basis of the control. - ' o

Wlth thls compllcatlon in mlnd let us loox briefly at ‘the
present system of checks and balances. ' The. Presidency is more secure
than orlblnally,‘+hanks t0 the nominating conventlon and what amounts
to popular selection. Furthermore, the. Pr651dent's 1nfluence on legisla-.
tion- is far greater than can be accounted for by the veto power and the
submission of recommendations. It is due primarily to his position as
party and popular leader (an extraconstitutional function) and, in a
lesser degree, to the use of his appointing authority. -Also, he possesses,
by virtue of his constitutional authority and by delegation from the
Congress, a rule-making power that is essentially legislative in character
and that sometimes is conflned only'w1th1n the broadest llmlts.,

Yet, pomerful as the Pr831dency has become, partlcularly in tlme ;
of war or greabt emergency, it can hardly be said that the Congress has
abdicateds A comparison of President Truman's program with the legisla--
tion enacted so far during the present Congress should disabuse anyone
of the idea that the legislative branch has beccome a trubber stamp.
Note, too, that this is a Congress in which both Houses are controlled
by the President's party. ‘

The legislative branch has done much more than maintain-its
independent status in matters of legislative policy. In spite of the
constitutional provisions vesting the executive power in the President .
and charging the President with the duty of sceing that the laws are \
faithfully executed, the Congress has, from the beginning, felt free to
determine the manner in which the laws should be administered. Its
capacity to influence administration is rno less remarkable than the
President!s capacity to influence legislation. Consider for a moment the
extent and variety of its controls (these are in addition, of course, to -
the important control that Congress has by way of amendlng the basic
policies that any admlnlstratlve agency enforces)

1. Congress can create and termlnate departments and agcn01es.
As a matter of fact, it not only can but does. Virtually, all agencies
are congressional, or statutory, agencies, and not agencies merely set
up by the President. '
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2. Congress can provide for the internal organization of
departments and - agencies.  Again, it not only can do that but very
frequently does. = There ‘are, of course, great differences among the:
ageneies in that respect. In the case of the Department of State, the -
internal organization is left largely up to the head of the Department.
But ‘in such :agencies as the ‘Department of the Interior and the Department
of Commerce, the basic structure is 1argely determined by statute, and
Congress.can.go into any detail it wants in prescribing how any agency
shall be organized to carry out the functions with which it is vested by
law, - In other words, what I am pointing out here is that even though, as
is very frequently pointed out, here- and there is an agency in which the
head of the agency or-the Pre81dent is left almost completely free to
organize it as he wants-~that 1s, by sufferance and not by irrevocable
provision. Congress can at any time, if it doss not like the way an -
agency operates, step in and change the 1nternul organlzatlon, Whlch
change must be observed.» : . S

3. Congress can vest bhe admﬂnlstratlon of laws in whatever
officials it chooses. Here, again, is a trcmendously- important power.
The administration of given laws very frequontly is 'vested not in the = -
head of a department but in a subordinate official of that. department,
which creates a highly anomalous situation. In other words, there is
sometimes complete disregard for the hierarchical type of organizatlon,
with ‘the official in whom authority is vested subject sometimes to an -
uncertaln "6encral supch151on" by thb huad of the agency. e

A number of organlzatlon plans. Wthh went 1nto effect thls year
concentrated authority in the heads of departments. It should be noted,
however, that the plan first submitted for the reorganization of the -
Treasury Department was rejected. The new plan submitted and: adoptod
xexcluded the Comptroller of the Currency. from its” operation.»

Note, too, that at any time the Gongress can redistrlbute
responsibility for the executldn of laws, as it pleases. . »

e Congress can'influence app01ntments to office through
senatorial confirmation and through the civil-serviece laws, With
reference to senatorial confirmation, the framers, of course, had 'in
mind that the President would make appointments and that the Senate
would simply reject those it found unsatlsfactory. Of course, as all
of you know, it has not worked in that way. The practice has developed
that the President simply has to appoint to many offices persons who
are selected by a Senator of his own party from that state, or by a
Member of the House from that district. The House, theoretically, has
. no part in this, but, actually, therc is a division of patronage between
Members of the Senate and Members of the House. Thus, the influence that
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the Congress exerts in admlnlstratlon, through its share in the appoint- .
ing authority, 1s far more direct and s:Lgnlflcant than the framers ever
contemplated it would be. : : s

> - 5. Congress can establlsh the basms for Federal personnel pollcy
in such detail as it chooses, For example, I believe right now a con-
gressional committee is giving detailed congideration to-an. eff1c1ency
rating bill. It is.not purely a matter for the Executive, the agency,
or the Civil Service Commission to determine. Congress. itself is consider-
ing the detdlled prov131ons of a rating system which 1is to be establlshed

.6. Congress possesses the approprlatxon power, through whlch it .
can and as you . all know, does exert a powerful 1nf1uence on 3dm1nlstratlon.

7: Vﬁth 1ts agent the General Aocountlng Office, Congress
exercises supervision and control over the expenditure of funds. This
control is not limited to auditing. . It includes accounting and dis-
allowance, con31dered by many to.be’ eXecutlve functlonsa

8 Congress can rcgulate admlnlstratlve practlce and procedures
in as much detail -as it believes desirable,  This applies not:only to -
procedures with respect to carrying out. 1eglslat1ve policies——an example
of that would be the Administrative Procedures Act--but also to procedures
involved in housekeeping operations, such as the purchasing of supplies,
and many other details, As a matter of fact, some of the most detailed
laws on our statute books are laws which regulate the conduct of purely
admlnistratlve operatlons, . : : : :

90 In addltlon to the continuing superv151on exerc1sed by the
appropriations committees, the Congress can conduct special investigations
of administrative agencies., These are sometimes conducted through the
committees on expenditures in the two Houses and sometimes through other

-standing committees which, by the Legislative Reorganization Act, were
given a direct mandate to supervise the administration of policies of
agencies in their field of operation. Iess frequently, since the
Legislative Reorganization Act, 1nvest1g=tlons ars conducted by special
investigating committees. :

. lO; Informully, much 1nfluence on admlnlstratlon may be exercmsed
through the direct intercession of 1ndiv1dual Members of the Congress.,

ThlS enumeratlon is. by no means exhaustlve,. In fact, the potentlal
influence of the Congress on-administration may best be viewed by noting -
that it is almost unlimited. Just as the assumed exclusive prerogative
of .the Congress to legislate has been largely ignored by the delegation to
the President and other administrative officials of powers essentially
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legislative in character, so the exclusive character of the executive
power--I don't mean the executive power but the theory that the executive
power is exclusively vested in the Executive-~has been reduced to a

minimum by congressional usage, sanctioned, with few exceptions, by the .
courts, O(ne of the few express constltutlonal limitations, as 1nterpreted
by the courts, is the removal power, but even there the Pr951dent is not
absolutely and fully guaranteed the right to remove officers. Under the
terms -of the decision in the case of Humphrey's Executor (Rathbun) v.

the U, 'S., reference 295 U. S. 602 (1935), a few years ago, it was decided
that the Congress could restrict the right of the President to remove
officers having what the Court calls "quasi-judicial' or "quasi-legislative!
functions,  Only in the case of officers found to have duties that are purely
executlve does the Pre81dent have unrestxlcted removal power. '

In spite of this formldable array of powers, it is no secret
that the legislative -branch feels at times almost completely frustrated:
in its efforts to control administration. The reason, of course, is =
that the capacity of the Congress for the job is far from being equal to
its legal authority. I do not mean the word "capacity!" here in a derogatory
sense. It is simply beyond human ability to do the job. Considering the
range ‘and complexity of government operations, the number of employees,
and the expenditures involved, the job is overwhelming. As long ago as
188L, when the national administration was but a.small fraction of its
present size, Woodrow Wilson remarked of the efforts of Congress at
supervising the administrative branch: %It can violently disturb, but
it cannot fathom, the waters of the sea in which the blgger flsh of the
civil scrv1ce sw1m and feed."

However, ‘1t is not merely the Congress that has trouble fathoming
‘these waters.  The President is equally troubled. Cddly enough, he lacks
many of the weapons of control which the Congress possesses. This is nob
to say that he does not possess powerful weapons. The power to revise the
budgetary estimates, the appointing and removal authority quelified in
certain respects, the uncertain scope of the M"executive power® in terms
of direction and,control ‘of administrative policy, 'and the great prestige
of his position.as Chief Executive are all highly significant and do give
~ the President a potent influence. - Nevertheless, the magnitude of the
national administration, the relatively small staff services at the
;Presmdent's ‘disposal, and, above all, the fact that he shares with the
Congress the responslblllty for control and supervision all go to make
his role in the administration of the laws a far less significant one than
his title as Chief Executive. would indicate. It is noteworthy that both
the President!s Committee on Administrative Management in 1937 and the
" Hoover Commission recently emphasized the weakness of the Presidential
office with respect to the econtrol and direction of administration. In
" the case 'of the Hoover Commission, the leading report, the Commission's
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first major report, and probably, in the eyes of political scientists at’
any rate, by all odds the strongest, most effective, and decisive report
of the Commission, emphasized the lack of Presidential control and of
control by the heads of the departments over the admlnlstratlon of the-
Government.

It follows that legislative-executive relations in the field of .
administration cannot be described in terms of the relation between the
President and the Congress. Much of the time the Congress is dealing
directly with the departments and agencies, almost without regard for the
President ds Chief Executive. I could turn that around and say that much
of the time the departments and agencies are deallng directly with- the
Congress, almost without regard for the President as Chief Executive.
With respeet to any particular area of administration, the President,
the Congress, and the agency or agencigs involved are likely, all three,
to feel that real power rests with the other two. That is one of the
leading characteristics of the American Government. - Officials are forever

~ contending -that they cannot do anything because somebody else has the
real authority. Each branch of the Government by sad experience has
learned the limits of its own strength and the "encroachments! of the .
others. Generally, the balance is probably tipped in favor of the -
"bureaucratst; but if they are the despots they are sometimes said to be,
they have a rlght to think that despots lead a précarious existence. .

The Judicial departmbnt has acquired unexpected prestlge.- Though
subject to the other departments with respect to appointments, and in many
matters of organization and jurisdiction, the life tenure of its members:
has prevented executive or legislative domination. Not notably successful -
in some of its earlier encounters with the other branches--I have reference,
among other things, to.the Dred Scott decision--it has been a powerful
checking influence since the latter part of the nineteenth century..

The most spectacular weapon of the Judiclary, and the one to which.
it probably owes its great prestige, is its power to refuse to enforce.
acts of Congress which it finds contrary to. the Constitution.” This
judicial veto power, whlch unlike the Presidential veto, cannot be over= -
come by a two-thirds. vots of both Houses of the Congress, glves the courts
a potent (though negative) role in the legislative process. 1 should note,
perhaps,  that very frequently it is alleged that this power, ‘gréat -as. it
may be, is not a power which gives the judges any great discretion. In.
other words, their job, as one Justice once described it, is simply to
put the Constitution down, then take the statute, lay the statute on it,
and see if they fit. Obv1ously, that is an entirely erroneous statement
as a statement of fact. It is a good judicial argument but 1t is not a
fact, Judges have enormous discretion in passing upon the constitution-
ality of legislation. In fact, there are almost no instances in which
the Court has reversed an act of Congress in which that act was not highly
debatable, from a constitutional point of view. Such clauses as the
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_ commerce’clause, the due process clauses of the Fifth and Fourteenth
Amendments, the contract clause, the whole question of appropriation
authority, are extremely indefinite and judges generally have a wide

- discretion in deciding whether or not a given statute does conférm to -
the Constitution. ~ . . =~ o - . ' T o

- = . But the role .of the Judiciary in legislation is not simply a

.. negative one.’ The function of interpreting the laws is not so spec-
tacular as the fupdtionzof”judiCial'review,-but*itS'influenCe'dn
legislative policy is probably greater. Where legislation is general

in character, as in the case. of the Sherman Antitrust Act, for example,
those who interpret the law in effect make the law. Even where the rule-
~making authority is delegated to the executive branch, as it frequently
is, it rests finally with the Judiciary to decide whether the interpreta-
tions, rules, and regulations promulgated. by the administrative agencies -
constitute a proper construction of the law. In its role as interpreter,
therefore, the Judiciary is also acting, ‘in most instances, as a check on
the executive branch, - . 0 . o o S : S

~ The' check on the Executive is not confined to seeing that
executive interpretations, rules; and regulations are authorized by law,-
Administrative officials must observe "due process of law! in the :
application of their rules and regulations. As construed by the courts,
this constitutional safeguard has meant much more than a fair procedure.
The courts have looked also to the fairmess of the result and have
reversed the decisions of administrative agencies as being "confiscatory,"
. Munreasonable," or M"unfair! and, therefore, lacking in due process in the’
substantive sense, The very use of the terms "confiscatory" and R
"unreasonable" illustrates, again, the enormous amount of discretion the
"judges have. - o . S : : ‘

-~ 'These checks on administrative action have countered, to a
considerable extent, the gravitation of many functions essentially
‘judicial in character to the executive branch. Whatever are the relations
of ‘the so=~called Windependent regulatory agencies" to. the President, they

are not independent of the Judiciary, Their interpretations and rulings,
like those of other administrative agencies, must not be ultra vires,
their procedures must not be unfair, and their decisions must not be
~ arbitrary or unreasonable. Further, it must be kept in mind that the.
scope of judicial review over their actions is, in the last analysis,
set by the courts themselves. S e
- Today, then, the system of checks and balances is in flourishing
condition. ' Each-department has maintained its independent status, and

the powers of the Federal Government are more: intermingled than ever.
From time to time, observers and participants. have noted the decline of

i1
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the Judiciary, the Executive, or the Legislature, or of all three of . .
them, at the expense of the bureaucracy. At the moment, however, all

seem very muach alive, and if any one of them is dominating the others, .
it does not appear to realize it. ‘ o

Whether or not the device of checks and balances has been over-
developed is another question. Have we, by too much intermingling of
powers, made ‘it too difficult for the Government to govern, while at the
same time failing to oblige it to control itself? - Our system is. clearly
lacking in unified responsibility, not only for the conduct of government
as a whole, but for the conduct of any one branch of the Government. Buck
passing is easy in a government in which responsibility for both the .
formulation and the execution of public policy is partitioned in bewilder-
ing fashion among the Congress, with its two Houses and many committees,
many of them with overlapping jurisdictions, and in each House authority
is widely dispersed; the President; a maze of administrative agencies; .
and the Federal courts. The party system, of course, has done something
to bring about cohesion~~and I probably ought to have emphasized the
party system more as the binding force-—-but party system or no party
system, we have by no means obliterated the difficulties of operating a
government with such a wide partitioning of powers. Advocates of reform
warn that we must "streamline" our governmental system if it is to deal
effectively and efficiently with' the complex problems confronting ite -

I shall not attempt to evaluate our present system or the L
various types of reform proposals. I say merely that, by all indications,
only minor changes will be made for some time to come, This is partly. .-
due to the difficulty of making drastic changes, but ﬁasically I .think
it is due to the fact that the idea of checks and balences remains one
of our fundamental political beliefs. It camnot be said that, as a
people, we have a passion for orderliness and efficiency in the conduct
of government. - We do not regard the business of government as Just
business. We are still skeptical of the wisdom of entrusting o any one.
branch.of the Government too much responsibility for governing.. No other
nation prizes more highly the value of a "dependence on the people"-as a
method of controlling the Government, butb there remains with us more than
a sneaking suspicion that Madison was correct when he ‘said that Yexperience
has taught mankind the necessity of auxiliary precautions.® - v

COLONEL BARNES: Dr. Elsbree is ready for your questions.
QUESTION: Doctor, I think you made.the statement earlier in
your lecture that the President can adjourn Congress if there is a

disagreement between the two Houses. TWas. that your. statement? And,\if
so, would you clarify it? Cenn e i e :
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IR. ELSBREE: All it means-is that if they cannot agree on a
date of adjournment--if one wénts?to’adjourn, the other does not, and
they cannot reach an agreement~-~he can step in.and,»actf_g as.an umpire,
settle the dispute. He cannot adjourn them against their will,

&>

- QUESTIMW: Had the Hoover Commission'recommendaticns been adopted,
would they have, in your opinien, altered or.realigned materially the
balance of powers as 'we know it today? S :

DR. ELSBREE: . If the spirit of the Hoover Commission recommenda~
tions, as well as the formal steps to be taken;. should go into effect,
I would say yes, to . a considerable extent. I put it that way because the
carrying out Of‘the.recommendationS'in‘a.purely literal sense-~the

laws—-would not have,»in‘itself,,as'great an influence as one might think,
The Government is St111 so big that the Presidentvjust’could.not-dOw S
éverything he had the pOwer~to~do,5,on,the_otherfhand,»the Hoover
Commission emphasized the building up of a Presidential staff and of
departmental staffs, If the President . had a sufficient staff of his own -
and if the department heads had sufficient staffs of their own to counter-
act "departmentalitigh or “bureaucratitis"w—call'it what you will—-within
agencies, from the functional viewpoint, then I think that the total impact
would be greatly to strengthen the hand of the President. How much, it

is hard to say. I don't believe it would bring about. the revolution that
Some of the opponents of those proposals have.claimed would take place,
because Congress would still be, in a sense, in the ‘driverts seat; it
would still have its appropriation authority, its investigation authority,
and so'on. There would not be a major revolution, but the full enactment
of those‘recommendations which bear on increasing the authority of the .
heads of the departments and the President over administration and the
implementation’of,those recommendations by Congress-itself'granting o
sufficient funds. to build up really strong functioning staffs would have -
made——or~"Would.make," if you think of them as still possible~-a great
deal of difference. : : ’ SR ' : SRR

QUESTION: What, in your opinion, would be the effect on this
relationship of forces in government if we put into effect a program of
widespread geographical dispersion of government agencies? - .

DR. ELSBREE: That is anybody's guess. of course, many agencies
have already dispersed their forces pretty much throughout the United -
States. ~In,other,WOrds, a great many of our agencies have, by all odds,
a greater part of their personnel and a great -deal ‘of their authority
out'in the field, and that has had some influence.. If you add to that
a disperSalPOf'agencies-al‘suppose by that you mean actually having Some
of the departments: in different.areas--presumablyvit’would,,to.a certain
extent, weaken the:authority of the President. But I find it very
difficult to figure out what the tangible results of that might be.

13
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Modern‘methods of communication‘being‘what they are, the result probably
would not be so astounding as one might think. Just as in the case of
the dispersal of agencles, I am sure it was thought some years 280 that
as greal a decentralization of some Pederal agencies as took place would
cause a revolution in those dapartments; It has not, becuase the
telephone, teletype, and other modern methods of communication enable

one man sitting here still to keep his finger on what is going on just
about as much as he could have when the authority was here. A lot of the
operations were taken out.in the field, in any case. :

QUESTIONER: « If I may just elsborate on that 2 little, I think
of the proposal.some years‘agorof,moving’the entire Department of
Agriculture to-Kansas City, let us say, and the opposition of the.
bureaucrats in the various bureaus in' the Department of Agriculture
against such a movement, nob for functional reasons, but primarily
because: they -thought thelr influence . on. Congress would be weakened if. .
they were in Kansas City. - ' ‘ : B : :

_ IR. ELSBREE: It could work in different ways. It depends on
V~whatvrelationship~ydu‘are thinking of. They might become somewhat more
subject to certain lodal’pressures'than they now are. But as time goes
on -and -the communications system becomes more highly developed, T think
that the influence .of any such movement would tend to decline somewhat.

and probzbly not be 8O great as opponents might immediately fear..

T think there would be a considerable amount of confusion and
inconvenience, frankly, because of the provlems of interagency relation- -
ships. Already, as you know,. one of the bigges?t adminisfrative problems
in the present administration of the Government is the esteblishing of -
a satisfactory type of interagency relations in- the field, That is true
even within the Department of Agriculture. They have local offices .
scattered all over. TWhen we start scattering the national departments
and agencies around the country, then it becomes more difficult. Bub,
again, with lots of travel money and many telephone calls, I suppose
things would move  along more or less in the pattern they do now.

QUESTION: If 1 remember correctly, one of the reports of the
Hoover Commission stated there were 65 different agencies that were
required to report to the President.  The. report pointed out that it
was impossible for the President to spend sufficient«time,with‘each one
of them and’ recommended that some of then be,eliminated~entirely and that
others be combined with, shall we say, snother agency or other agencies
having jurisdiction in the general area. Has there been anything done
toward reducing the great number of agencies that were required to report
directly to the President? :

1h
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PR. ELSBREE: I frankly have not kept count on just what the
results have been up to now. - There has been some reduction. If 311
the reqommendatibnq3pf'tha_Commission'were followed out, there would
be a véry'substantial reduction--to below 30, I believe., -

; But,,franklygﬂin my:bpinion, that was to a‘greathextent a very
highly artificial point that the Commission made, because it primarily -
involved organlzations like the SmithsOnianlInstitution, and So on,

A great many of‘the.caSQS'Were'somewhat like that. So I think somg of
the consolidations that were ‘4o be effected under the Hoover Commission -
Proposals would have been highlyjartificial,ones,'involving agencies
that would Stillfprobably have funetioned autdnomously’and.that~never 

took any, or took very little, of the President's time.

Ch the other hand, in terms of some 10 or 12 really significant
independent agencies-~the Federal Power-Commission, the Interstate
Commerce Commission, and so on--agencies that are independent of the
President ang which, it can be §aid, do not have to report to him, - |
2gencies with very substantial powers and Wwhich, to a very considerable
extent, compete with other important departments and agencies, the = .
Commission did not recommend that they be aboiished, although'it»didj
recommend some redistribution of authority, ‘It recommended that certain
purely executivewadministrative functions of some- of these agencies be
given to some of the Executive departments. : B : -

I don't believe that the Commissionts claims as to the amount
of the‘PTesident's,time that. would be saved, and 50 on, were substantiated
by its’actual'recommendations. I don't think Very many real changes = ¢
have been made by the changes that have gone ints effect, S o

QUESTICN: The President committed our troops in the Korean
situation, That has been done before--in the‘Mexican'border incident,
I believe in*Tripoli, and in Nicaragua. What is the fine dividing line
betwesn a state of war and the committing of American troops by the
President? When does Congress step in and declare a state of war, and

when does the President say, "We will send troops over®?

- DR. ELSBREE: Tf Jou are interested in political sciénce, you -
might want to read "The Relativity of War and Peace," written by an
internatibnal'lawyer, Dr. Pritg Grob.  From reading a review of it,

I gather that the whole book deals with’collecting and discussing
definitionsfof'war.’ . EE R -

Someone might say -that the only thing that iS'war‘isythe'War."
that Congress declares. As you very well know, however, we can get
what everybody else would call a war without a declaration of war by




Congress. In the whole field of the conduct of foreign affairs, the
President is in a position, almost. without guestion, to commit the
United States to what is in reality a state of war, by actions which
he can take independently of any declaration of war by Congress, and
Congress eventually would have to call it such, or the United Nations
or somebody else would have to call it such. T

" That is a question that has bothered a great many'Members of
Congress and a great many other groups of American citizens for a long

time. It seems to me We can never amswer it in terms of any constitutional

provision, legal definition, or anything else. Bub the President, -in his
position as Commander in Chief of the Armed Forces and as head of the
Government, conducting personally, or through his representative,_the
foreign relations of the United States, unquestionably has a tremendous
authority in terms of foreign affalirs.

T dont't mean te say that the Congress is uninfluential even-
there. One of the things that the President, unless he is completely
pereft of political and. every other kind of intelligence, must know is
what the influential members or the influential committees of Congress
think on some of these moves before he makes them; otherwise,_he_might
create a most intolerable situation. But even with that limitation,
there is, strictly speaking, no boundary line, and unquestionably a
President, by his actlons, ¢an put us into what really is a stabe of
war that Congress has no alternative but to declare.

, QUESTICN:. Suppose that Congress is not in session, and the
President receives information that some country is aboutb to make an
attack against this country. Could he not order an atomic offensive
without calling Congress into session? '

DR. EISBREE: I don't know who could countermand him. The
Supreme Court might afterwards, as in the civil War, say it was illegal;
but Lincoln did not worry very mueh about that.

QUESTICNER: If we get into 2 really tight spot, ‘it would not
be required that Congress be called together and vote, “Yes; we are
going into it." : ‘ :

DR. ELSBREE: That is right. There arc many forms of hostility
that are what might be termed nonbelligerent, I suppose. There are
many such terms. Two I recall are npnonbelligerent hostility" and
tnonhostile belligerencys" But the president does not have to worry
sbout definitions. A1l he would have to do is use hls power as
Gommander in Chief of the Armed Forces, and there would not be any
question about the legal status of it. ’ ‘ C
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COLONEL BARNES: Isn't it reasonable to assume, in a Situation’
like that, though, Dr, Elsbree, that the President would undoubtedly
call in his ;eading'congressional leaderS‘before'hevmade the decision?

DR. ELSBREE: Yes; unless he had to make a decision at once.
Unless he were bereft of all political intelligence, the first thing
he would do would be to inform Members of Congress what he proposed to
do, and they would immediately. have Congress take the necessary ratifying
action--unless it happened to be 3 situation in which,the-country was
terrifically divided.' I can use the Mexican War as an illustration of g
close case in which there was a very strong sentiment against it,

DR. HUNTER: Could I throw in a related question there? Our
constitutional system, I suppose, has’ been devised‘primarily to meet the
needs and conditions of peacetime. Then we find that once we get into
an outright war, public opinion supports giving rather strong powers to
the President, Congress makes ‘those legal, and the President sometimes
goes beyond them and‘actsfaccording to the requirements of the emergency
situation, Tt seems to me we are coming ‘into a different kind of :
Situation, as we have found in these postwar years, where it isn't quite
war and it isn't quite peace, and there is quite a possibility that we
shall continue,’shall'we'say, on a semipermanent basis, or for some time
into the indefinite future, that which is neither a state of war nor a
state of peace. Now, is there any possibility of making an adjustment
in our system of  government 50 that we can cope with semiemergency
conditions of a continuing nature? ' :

N ‘DR, BLSBREE: Tt seems to me, looking at it historically, that -
one of the most astonishing features about the Constitution is that it
has been capable of being adapteqd to, as John Marshall said, "the
' varying crises of human affairs.! One reason, I think, why even very
learned and historically minded people have, from time to time, been
wholly’misled»about~the direction our system of government is taking

crisis or emergenciy, the President can get away with almost»anything,

in a sense, just because of his direct constitutional powers. If he
has political backing, the Congress will vote him almost anything in an
emergency and delegate wide powers to him.. The combination of the things
he can do under the war powers delegated by Congress and of the things he
can’do;directly through his powers as President and Commander in Chief of
the Armed Forces énables him to move very fast and to take very drastic
action. And people looking at that will Say, "Our constitutional system
is gone! The Separation of powers is gone !" Then suddenly comes the

it
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fall of.l9h5,-and, although 1t was .not the end of the emergency, as you
say—~We have never been out of the war legally--the about—~face that our

" Government made in terms of ‘its operation Was really considerable. TYet
Civ wasvthe same Constitution, the same system of government.

o Iv is tremendously flexible, and that is probably. the only reason

it survives. I think that if we were 1o try, as the Germans did in the

* Weimar Constitution, to set up some kind-of émergehcy‘proﬁisions,'we would
probably flub it mach worse than we flubbed 1t just by having it work out
as luckily-as 1t did; that is, the.constitutionalvdiStribution and inter-
mingling of;mwens,Thecheck—andebalance system our framers set up 1is not
the rigid and arbitrary thing that many ecritics. have called it. If ib
had been, I believe it would not have lasted 10 yaars."lt,certainly
would not have lasted anything like the period it hase It is viable in

“* the sense that we can have a very strong Executive, or We can have what

“is virtually legislative’supfemacy,‘br we can heve almost a bureaucracy,
but the chennels are always open for 2 slapdown on one or the other if a
public)opinion~arises that mokes it seem desirable. ' ﬂ

- QUESTICN: We have heard some  talk recently about a preventive
war. Before I came to this school I felt reasonably safe in believing
that we could not have a preventiveAwar,because Congress would have to
declare war, ‘the people would have to know about it, and we would lose
the advantage of surprise. Bub as I see it now,‘the'President,.the
Chiefs of Staff, and the Defense Establishment could get together and
'say,'"Weware.going to declare war on such--and-such day and such—and-such
nour." No one would know sbout it outside those T mentioned, and the
bombs would be dropped. True, Congress could say, e do not agree with
you," but the ox. would be in the ditch and we would be in wars Is thabt
possible? ” ‘ . el ' :

N ~ DR. ELSBREE:: Instead of answering your question immediately, I
will say something that mey seem quite-irrelevanto ‘The Suprene Court of
the United States could declare nill. and void every law that Congress
passeé, and - the. whole governmenﬁnof this country would stope. The President
could veto every 1aw. Congress could refuse to appropriate any money at
a1l for national defense purposes. Now I am getting a little more .
relevant. Congress could start,today,refusingfto appropriate. any money
for defense purposes, and it could order a1l the atomic bombs destroyede

Then where could the President get anyone. to drop the bombs?

I think the trouble with your questionis that it is unrealistic.
‘The whole temper of our: goverimental system ;s such that each of the
agencies. knows by long gxperience in dealing with the othiers and with
public opinion that each has to be careful not to go too far ahead of
what the others will do or stand for; otherwise, the President would
simply be going-down‘tO'fanatical’suicide; just as, perhaps, the Japansese
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Army did. The Japanese could do it there. In America the political
temper of this country being what it is, and our whole System resting

on the delicate balance of authority that it does, it is almost
inconceivable that it coulgd happen in the stark way in which you put
it. Presidents Just don't do things like that, and it is rart of the

American governmental system that they dontt,

‘QUESTION: Doctor, you ' spoke about the bicameral system of the
Federal ILegislature, In the states, we have a miniature Federal system
set up, although in one or two states—-I think particularly of Nebraska--
there is a unicameral system, Would it be possible in this country to
have a unicameral Federal system by a joint resolution of both Houses of
Congress, or would the Constitution have to be amended?

DR. EISBREE: Tt would require a constitutional amendment,
fwo-thirds of @ach House of Congress would have to vote for the amendment,
and it would have to be ratified by three~fourths of the states, '

COLONEL -BARNES: - This is in connection with the Jjudicial branch
declaring unconstitutional laws that Congress has passed. I may be
incorrect, but it ig my recollection that the Supreme Court has at times
stated, in Support of such a decision, that such-and-such was not the
intent of Congress, and, therefore, the law is unconstitutional. The
Congress that voted for it says it was its intent; the Court says it was
not. Who is to decide?

IR. EISBREE: T cannot offhand think of 5 case like that., Tt
may be that in the AAA case there was & suggestion that Congress could
not really have meant to create a revolution in the distribution of powers
between the Federal Government and the states,

of éourse, usually where the constitutionality of a statute is
- Questioned the talk is about the intent of the framers; the intent of

-or what was the intent of Congress?

Here are all these Members of Congress. You can look at the
hearings, you can study the debates, and yOou can go all over the record
with a fine-tooth comb. How can you say what was the intent of Congress
other than by giving words g reasonable construction, The Supreme Court
has disagreed on how much attention should be paid to intent in trying
to do that, If the words are unambiguous, the Court usual 1y says,

"This is what they said. We are not going to go back of it." Byt where
they are not free from ambiguity, or where, peérhaps, the members of the
Court are not free from wants and wishes about what Congress meant, then
that can be tossed in as an argument, sometimes backed up fairly
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convincingly, bﬁt usually it is a tricky sudjects I think it is usually-
a form of argument; it is a rationalization‘of’a‘decision~made-on other -
grounds. g ' h ' o

COLONEL BARNES: Doctor Elsbree, on pehalf of the students and.

faculty, I thank you for a very instructive and entertaining talk.

" DR. ELSBREE: Thank you.

(7 Nov 1950--350)S.
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