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MRo HILL: Folks, both Dr. Long. the speaker at yesterday°s 
session~ and ~ro Chamberlain are ex-Naval officers. This is purely 
accidental and in no way represents the policy of the collegee The 
Army and the Air Force can look fdrward to representation from their 

own group latero 

Some years ago, when we were examining our curriculum in industrial 
relations, we decided that perhaps the students would get a better under- 
standing of current industrial relations if they had a chance to go back 
into the roots of the labor movement. For that reason we assigned two 
committees to that study. BecEase we are giving more time to it, both 
committees will look into the history of the labor movement. It will 
give us a little depth as well as width. 

Dre Cb-mberlain will talk on "The Changing Legal Status of Laboro" 
But he will do more than thato He will really try to bring us some- 
thing of the struggle that a portion of the people of our country have 
made for a better living standard~ 

It is a long subject and will take at least an hour, Dr. Cham- 
berlain tells me, to cover the subJecte I think you will find it a 
very interesting one. Dr. Chamberlain. 

DR. CHAMBERLAIN; We do have a great deal of ground to cover to~o 
So at the beginning I think we had perhaps best limit the scope that we 
will be covering. 

When we are speaking of labor legislation, we can divide it roughly 
into two broad categories. On the one hand we can think in terms of 
the protective legislation, such as wage and hour legislation, unemploy- 
ment compensation, workmen's co,~ensation, and various ig#s of this 
sorte There is a second category, that dealing with the relations 
between unions and managemente Because of the limitations on our time, 
I think we will have to concentrate on the second category today~ 

In doing so I realize that we are primarily concerned with our 
current statuse The Taft-Hartley Act is always in the headlinese 
Particularly at this time, while we have political campaigns going on~ 
we see that act daily in the headlines, with arguments being made pro 
and cone I am sure all of us are interested in that act, in the place, 
the role, which it occupies in our labor relations todeye But equslly 
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we are interested in how we came to have such an act on the statute 
books and where it fits into the whole scheme of unlon-management rela- 
tions as they are developing in this country. 

I think it will be safe to say that we can understand the Taft- 
Hartley Act as it is today only by retracing our steps and seeing how 
we arrived at that spot. In doing so we will have to go back some 150 
years, to the days when we first encountered the modern labor union in 
this country. 

The unions, as you probably are aware, began to be in evidence in 
the latter years of the eighteer~th century, but their activities did 
not real~v begin until the first years of the nineteenth century. I 
would like to go back to this early period and begin by tracing the 
development of labor law. We will have to cover the picture in vex- I 
broad scope, because our time is limited; but I think we can do so 
enough to put the Taft-Hartley Act in its perspective. 

Before we do that, I might start by making clear ~ own point of 
view and ~ own judgmente It will perhaps be necessary to give you the 
basis for the particular points which I would like to develop. 

It would be my position that whenever an organized group of any 
form--whether business, labor, a veterans orgauization, a service organ- 
ization, a religious group--affects the welfare of society at large, 
then it would seem to me that society has reason for attempting to 
place certain controls over the activities of these Particular groups. 
That is, whenever a particular assembly or grouping of individnals 
along whatever line can affect the welfare of the other members of 
society, then the other members do have some reason to attempt to set 
certain safeguards around the actions or the program of the particular 
organization which is involved. And we today are primarily concerned 
with the labor group; and we will be interested in seeing what kinds 
of controls or restrictions are placed upon the operations of this 
organized group, which can affect the welfare of the other meters of 
society. 

So as we point to various types of labor law or labor legislation, 
we will have in mind, then, that this law, this legislation, was designed 
to control a particular kind of organized group, which could affect very 
vitall~ the welfare of other members in the com~Anity at large. 

If we approach it from that point of view, the first type of law 
which we encounter and which is designed to control the actions and the 
activities of our labor unions, as we know them today, goes b~ the name 
of the doctrine of criminal conspiracy. I think perhaps it might be 
useful if we kept a little r~inning outline on the blackboard of the 
changing law. In doing so we had best divide it into two categories. 
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On the one hand we have our common law~ that isj the judge-made~ non- 
statutory law~ that best illustrates the existing customs and insti- 
tutions of the time~ the interpretations of the Judges of the courts 
in the light of precedent, in the light of the needs of the community. 
So we have the common law on the one hand and the statutory I~ on the 
other--the laws that are actually passed and put on the statute books. 

This doctrine of criminal conspiracyj which we encounter at the 
startj falls in the first categorye The first court record of which 
we have any knowledge involving the application of this doctrine appears 

in 1807. 

It would be desirable, if we could take the timej which I me 
afraid we cannot do~ to discuss briefly some of the reasons that led 
to the formation of labor unions in these early days. There are h,~f 
a dozen theories as to why workers organized into groups of this sort+ 
Some of them involve the growth of the technological means of pro@action. 
The one that John R. Commons has se popularized involves the exte~sie~ 
of markets and increasing competition, which led to the necessity of 
workers ~ organizing to protect themselves against wage cutting by 
employers to capture wholesale markets. 

These aspects of the labor movement I think you probably + will be 
covering in other sessions. We will have to pass over them here today 
by simply assuming that there were good economic reasons why labor 
unions should have developed at this time, We are interested in the 
legal means that were taken to control the activities of these labor 
unions and the viewpoints of the courts with respect to these incipient 

organizations+ 

The doctrine of criminal conspiracy is variously interpreted, 
There are several ways of viewing the doctrine. We shall not be con- 
cerned with the particular phraseology or the particular statements of 
the doctrine, as long as we have in m4,d its general nature. 

In its most rigid form it held that labor unions, themselves were 
illegal organizations; that it would be perfectly permissible for am 
individual worker to attempt to secure wage increases and improvements 
in the conditions of labor~ but that when numbers of workers came 
together and organized into unions~ this constituted an illegal conspiracy. 
What one could do legally~ numbers Joined together could not legall7 do. 
And the union itself under this rigid interpretation became an illegal 
organization. 

Perhaps the more general application of this doctrinej however9 was 
~4~ected to the means which these organizations employed~ and it is 
~teresting to note that one of the actions of labor unions about which 
the courts were particularly concerned at this time was the closed shop. 
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Fro~a the very first day of. which we" have any record of labor unions in 
this country, it is evident that they sought to obtain the closed shop. 
And we find then that this issue, which is very much alive now and one 
of the points to which the Taft-Hartley Act is directed, was a live 
issue 150 years ago. The courts in the application of this doctrine 
of criminal conspiracy maintained that it was illegal for groups of 
workers to come together and declare that they would not perform their 
work duties unless the men around them were also members of the same 
organization, refusing to carry on their work unless all the employees 
and .11 the apprentices, journeymen, and so forth, were also members 
of the union. 

But it is not so much the doctrine itself that I would like to 
emphasize here, as it is the rationale that lay behind the courts: 
views, the courts, use of this doctrine in its application to labor 
unionso 

There were two primary reasons which the courts gave for applying 
this doctrine of criminal conspiracy to labor unions. And we might like 
to underscore this, because we will find that these are recurring themes; 
and ~n understanding of the legal aspects of union-management relations 
is possible only if we keep in mind the two points~ the two themes, 
which recur again and again as we trace the development of our labor lawe 

The first of these themes was the relationship of an organized groupj 
llke a labor unionp to the individual; and the second of these themes was 
the relationship of the organized group, the labor unionj to society at 
large. 

In applying the doctrine of criminal conspiracy the courts made 
sr~ents like these: On the first theme, the relationship of the union 
to the individual, here was where they were interested in the closed 
shop. The courts couldn,t see where any organized group of workers 
could have the right to establish that workers would not be allowed to 
work unless they were members of some particular organizatione They 
could not see the legality of having a private group determine that 
only members of a particular organization would be allowed to work in 
a Particular trade. 

The courts wo~d reason thus, If our elected state legislature 
were to pass laws saying that only members of a particular organization 
would be allowed to work in particular trades~ all of us would rise up 
in arms. We would recognize that this was an exercise of legislative 
power that had no foundation in the constitutions of the states; that 
it would be a power which the state legislature could not exercise 3 that 
they would be rising above their legal authority if they were to pass 
laws that only members of certain organizations would be allowed to 
work at particular trades. If~ thenj they said, this is a power which 
we do not delegate even to our elected legislators, how can we possibly 
leave this power in the hands of a private group? They couldn,t see 
any reason for so doing. 
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In consequence of this they held that the attempt of the labor 
unions to impose a closed shop constituted a deprivation of personal 
liberty. It was an action by an organized group against individuals, 
which they thought had no place in their society. So here ws have the 
first of these themes--the relatioaship of the group to the individaale 
We have the courts declaring that organized groups--labor unions--should 
not have this kind of power over the individual workers. 

Now, with respect to the second theme--the relationship between 
the organized groups and society--the early unions, growing up in metro- 
politan centers, primarily along the eastern seaboard, were composed of 
workers in particular trades. All the carpenters in the area of New 
York City~ Baltimore, Philadelphia, Chicago, and Boston would be o~gan~ 
ized into a carpenters' union. All the masons~ the tailors, the shoe- 
makers would be organized; and they would negotiate ,n agreement covering 
all the shops in their particular trade. When I s~ "negotiate an 
agreement" that is perhaps too formal a wsy to put it~ because there was 
not the type of collective bargaining that we have now. In 8ny event 
they would take organized action which would be d4rected to obtaining 
common terms over all the shops in the psrticular area+ 

The courts felt that this was an exercise of monopoly power; and 
sop relying upon early English precedents, precedents which precluded 
the use of a strategic economic power by private groups for their own 
benefit~ they reasoned in this fashion. Here is the analysis that 
occurred in a conspiracy trial in 1815, involving a group of shoemakers 
in Albany, New York. The cour~ saids Suppose that all the bakers in 
the city were to come together and agree among themselves that they 
would not sell bread to ~yone in Albany except at a price which they 
agreed upon among themselves. We would all realize that this was sn 
unwarranted, illegal ex~rcise of monopoly power. It would not be toler- 
atedo Now, the court held, what is the action of this union but another 
form of the exercise of similar monopoly power? We have here 811 the 
shoemakers in the particular co~unity coming together and agreeing 
among themselves that they will not work except for a particular wage 
rate~ and in so doing they are thereby exposing the community to their 
monopoly power. The price of shoes is dictated by their Joint con- 
spiracy. Now, this kind of action, they said, is inimical to the 
welfare of the commanity at large, and we cannot allow this kind of 
economic power to be exercised by private groups in our community. 

These~ then, were the two principles adopted by the convtSo When 
we first encountered them, we had a labor law ssying that the labor 
union constituted a deprivation of personal liberties; that the organ- 
ized group in its relation to the individual was using excessively a 
power which came to them. On the second aspect they said that the 
organized group, the labor union, was exercising a power to the detriment 
of the community at large. It is these two sets of relations that we 
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will find again and again in the views of legislatures and courts. 
What is the position of the union relative to the individual? What is 
its position relative to the co~unity at large? 

The doctrine of criminal conspiracy was applied in at least 16 
cases of which we have record. There may have been more of which we 
have no record. But, in ar~ event, we do know it was applied in this 
manner down roughly until 1842. In that year we had the landmark case 
of Commonwealth vs. Hunt, a state of Massachusetts case. In this 
decision Chief Justice Shaw, on rather technical grounds~ refused to 
apply this criminal conspiracy doctrine to cover the Boston shoemakersj 
who had organized and who had been keeping a closed shop. 

The prosecutor who had been presenting the case felt that his 
facts were perfectly compatible with those which had been presented in 
all previous conspiracy trials. He presented evidence establishing 
that this union had sought a closed shop~ believing that this would be 
sufficient to prove his case and establish criminal conspiracy intent 
on the part of the union. Chief Justice Shaw, however, said this was 
insufficient. He argued that a closed shop could be established for 
good purposes or for bad purposes, and to make the point he used this analysis: 

He said: Suppose that all the shoemakers, or a large part of the 
shoemakers, of the city of Boston had come to the conclusion that the 
use of strong alcoholic beverages by certain of their number was 
deteriorating the standards of their craft; that the established stand- 
ards, which had been built up by apprenticeship re~alations over the 
years, were being threatened by the use of strong drink ~ certain of 
the craft. Now, if all the shoemakers, or most of the shoemakers~ in 
Boston had come together and agreed among themselves that they ~zould 
n~t work alongside any shoemaker who took strong drink~ the community 

f s 
• g S eymen shoemakers we have here, who 

would take these steps to maintain their profession at its high level. 
The co2~unity would have welcomed th~s action and have supported ito 
But I said Chief Justice Shaw, what would this be but another form of the 
closed shop? It would mean that these workers would be refusing to 
work alongside other workers who did not conform to certain standards 
which they were establishing. Th~s indicates that it is not the closed 
shop itself which is u~l~wful~ but the purposes to which it is directed. 
The prosecutor had not established that the purposes of the closed shop 
were urlawful; it was on this technuicality that Chief Justice Shaw threw out the case. 

Because the criminal conspiracy doctrine was merely common law# 
there was no legislation to be overturned. But because Chief Justice 
Shaw was sufficiently great authority in other states~ a great mare 
of the other courts followed his lead; and from this time on we have 
very little application of the doctrine of criminal conspiracy. 
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However, some of the problems still remained. We had these groups 
of organized labor, a rather novel form of organization. Society and 
the courts were still uncertain as to how to deal with these groups of 
workers who had come together to advance their own workSng conditions. 
There were large numbers of people who felt that this kind of organi- 
zation was necessary. We had a good many ardent spokesmen on their 
behalf. Horace Greeley, for example, though himself an employer s 
supported the labor union as necessary if the working man was not to 
be downtrodden, and said that this kind of action should be supported 

by society. 

But s even though there were a number of reasons for supporting 
work~'ngmen's organizations, we still had these same problems facing uso 
~hat should the function of the group be as it affected the individual? 
What should be the role of the group as it affected society at large? 
The courts, understandingly enough, felt there ~st be some means of 
controlling the actions of groups of individuals who could so vitally 
affect the welfare of the community. 

After the lapse of the doctrine of criminal conspiracys we find 
a new doctrine rising to take its place. This doctriue goes by various 
names, and perhaps the simplest term we can apply is the doctrine of 
civil conspiracy. Sometimes it is called the doctrine of illegal 
purpose. The latter title suggest9 its genesis--it follows from the 
argument of Chief Justice Shaw in Commonwealth vs. Hunt, that it is 
the purpose of the organization which establishes its legality. This 
doctrine was elaborated somewhat to take account of the means employed 

by labor unions. 

From this time on the courts began to examine the motivation behind 
the demands that unions were making. They continued to examine labor 
unions with an eye to the impact on the individual and with 8n eye to 
the impact on the community. But in doing so they examined, not the 
labor union itself, but~ rather, the particular demands which it was 
making~ the objectives which it was seeking~ the purposes which it 

was after. 

This doctrine of legal purpose or civil conspiracy took the place 
of the criminal conspiracy doctrines but, whereas under the criminal 
conspiracy doctrine it had been the public prosecutor who brought the 
charge, and whereas the penalty involved fine and imprisonments under 
the doctrine of civil conspiracy it became the aggrieved party s the 
employer himself, who took the initiative, and the penalty usually came 
in the form of a suit for damages. 

We could spend a good deal of time elaborating this doctrine of 
civil conspiracy, but I ~ afraid we will be unable to do so this 
worningo So let us Just simply accept this as being a restatements a 
new form in essence, of the criminal conspiracy doctrines nows however~ 
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with this limitation: No longer are we questioning the legality of the 
union organization itself--that is accepted--but we are questioning 
the purposes to which that organization is put; and this kind of action 
comes .primarily through a suit initiated by private parties. 

The doctrine of civil conspiracy was given a substantial lift 
and its application +considerably aided and abetted by the usej begin- 
ning about 1877j of the labor injunction. The labor injunction came 
into effect by a rather devious pathj which we will not have the oppor- 
tunity of tracing here today. But it meant that~ instead of the 
employer having to wait for the commission of an act which he argued 
had damaged him and then enter a suit for the recovery of d~mages~ he 
could petition the court to estop the action of the union before it 
had been undertaken. He could ask the court to enter a restraining 
order that would prevent the union from undertaking some kind of action 
which the employer argued might irreparably damage his business+ 

The use of the injunction was of substantial assistance to the 
doctrine of civil conspiracy. Andj if we adopt the point of view with 
which we started~ namely, that where we have organized groups that 
can vitally affect the welfare of the community at large, there is 
ground for having some means of control over that orgauization~ certainly 
you can see that the doctrine of civil conspiracy~ coupled with the 
injunctionj placed in the hands of the courts a very strong power of 
control over these labor unions. 

But while with a wise use of injunction many people felt that there 
would simply be a curtailing or limiting of the actions of labor unions 
as they affected the individual and as they affected society at largej 
some people felt that the injunction was being misused or abused to 
make the actions of labor unions totally ineffective. In any eventj 
we can say that here society certainly did have protection for the 
interest of itself at large or the individual component members. 

We might take sloecific note here too of the courts t attitude toward 
picketing as a form of organized union activity. Under the doctrine of 
civil conspiracy the courts would entertain arguments that the means 
employed by the unions were inimical to the welfare of society by threat- 
ening the rights of the community at large or of individualsj and picke~ 
ing was one of the instruments employed by the unions which the courts 
particularly frowned upon. 

Even down until about the 1920's we have courts 
ing statements as: "Peaceful" ~i ̂,-̂ +-- . . . . .  making such sweep- 
vie ~n~ +_~o+ ..~___ .~ ~ , J - U g  Is a contradiction in te -. 

w b__..~ .... _-~n.ever a unlon undertook to icket rms, the 
not simply the carrylng of sandwich si~s o~ ~P . . . .  ~_ i t s  .purpose was 

~- + ~ u s  aaver~lslng the disp~te~ but the essence of it was an implicit threat of potential 
violence which would be brought against those who undertook to violate 
the picketing line. And in consequence of this~ gradual~v the courts 
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adopted the view that picketing by itself was something which could 
not be condoned, carrying the seeds of violence, carrying a threat to 
other people in their private actions. So we have this very strong 
condemnation of picketing; and when Chief Justice Taft in a decision 
in 1921 allowed a union to post two ,missionaries" at each plant 
entrance, this was construed by many individuals as a rather liberal 

decision. 

We have been talking about the common law so far as a form of 
control over the actions of labor unions. It is time for us to point 
out the statutory law which also came into being and was used to con- 
trol the actions of labor unions. 

The first piece of legislation which has any major impact upon 
unions is the Sherman Act, passed in 1890. There has been considerable 
controversy as to whether the Sherman Act was ever intended %0 apply to 
labor unions. There are people who believe that it was intended to 
apply only to business organizations, as an antitrust measure growing 
out of the heated agitation of the eighties and nineties against the 
gruwth of large-scale business organizations which were using various 
sorts of business-restricting devices. 

Whether or not it was intended to apply to labor unions, however, 
the fact is that it was so applied. In factj in the ear~v years, the 
first 15 or 20 years of its use, it was more frequently applied to 
labor unions than it was to business organizations. 

The application of the Sherman Act t, labor unions took two forms, 
principally. First, it affected the use of one of their weapons, the 
boycott. And here we can allude to one of the most famous Supreme 
Court decisions in the field of labor. Actually this was two cases, 
heard first in 1907 and again in 1915. But the purport of the Danbury 
Hatters case was to rule out the use of the boycott as a weapon of 
labor unions whenever the boycott would have a tendency to inhibit the 
flow of interstate commerce. 

In this case the organized hatters of the city of Danbury, those 
who were working for one of the hat manufacturers there, had been unable 
to secure recognition from their employer. They had struck and organized 
a boycott. The A.F. of L. had circulated a "We do not patronize" list. 
Sympathetic groups had picketed stores in which the hats of this manufao- 
t,~rer were being sold. And here the court held that by so doing, they 
were preventing the flow of the hats of this particular manufacturer 
across state lines and therefore had subjected themselves to the terms 
of the Sherman Antitrust Act. 

They were found guilty and a fine of 210,000 dollars was assessed 
against them. For a period of time it looked as though the houses of 
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the workers would have to be sold to s a t i s g j  the judgment. But .the 
A°F° of ~ c i r cu la ted  a p e t i t i o n  fo r  con t r ibu t ions ,  and the f i ne  was 
f i n a l l y  s a t i s f i e d  w i thout  such a cL~e consequence. In ~ event th i s  
decis±o~ and other decisions of the same sor t  ]J-mired the use of  the 
union technique of the organized boycott in interstate operationse 

The second use to which the Sherman Act was put in limiting the 
weapons of labor unions was with respect to strikes. Here the key case-- 
again there were two of them--was the Coronado case. The Coronado case 
involved the United Mine Workersj who were attempting to organize the 
Coronado Coal Company down in Oklahoma, The company had stocks of coal 
already mined and at the pit heads, The picketing operations in the 
strike prevented the movement of this coal in the normal channels of 
trade, prevented their moving it to those dealers who had already placed 
orders for it. The compauy, therefore~ entered suit against the mine 
workers t union on the ground that this was a prevention or a restrictionj 
a restraint, upon interstate commerce. 

In the first case the court refused to hold that the union was 
guilty. They said that the union did not intend to prevent the movement 
of interstate co,~merce~ as in the case of the boycott they had so 
intended; that this was simply an incidental effect of a strike for 
recognition and did not establish any conspiracy to restrain the movemenl 
of interstate trade. 

A second case was brought two years later, however~ in which new 
evidence was obtained from a disgruntled official Of the Mine Workers~ 
who had himself been active in creating the strike. He testified before 
the court that in strike councils which he had ~ttended the union • 
officials there had given it as their purpose to prevent this coal that 
was already mined from moving out in the channels of trade. On the 
strength of this additional evidencej the court found the union guilty. 

So here we have then the application of the Sherman Act to two 
major kinds of union activities--the boycott and the strike--as they 
affect the interstate operations. 

T am not going to speak of the Clayton Act, which was Passed in 
191~ and which the unions at that time believed would lift from them 
the burden of the Sherman Act, but which by judicial interpretation 
did not modify the application of the Sherman Act. The Coronado cases 
came in 1925 and 1927, subsequent to the Clayton Act, indicating its 
ineffectiveness in modifying the burden of the Sherman Act on the labor ~L~ions e 

We have before usj then~ a rather imposing structure of labor law~ 
in the form of common law and statute law~ acting as a regulation of or 
control over the labor unions. ~.gain~ if you adopt the view with which 
we started, namely, that where we have organized, groups that can vitally 
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affect the welfare of the community at large, there is reason for exer- 
cising controls over their operations~ then surely you can say that 
here was an abundance of controls. By 1930 s great many people were 
arguing that the controls were far too sweeping and that they were 
preventing the exercise by labor unions of rights and privileges which 
they should be able to exercise. But whichever view you take~ whether 
the controls so established were only adequate to the necessity, or 
whet~ ~- ~hey were excessive for the need in re~13ating or controlling 
these ~rganizations which had been established--and most people would 
say necessarily so--for the benefit of the workers, nevertheless the 
contrvis did exist. And it could very well be argued that, if there 
were any harmful effects which labor unions could wreak upon individuals 
or society through a power which their organization brought them~ these 
powers were effectively curbed by the legislative and the co~on law 

devices. 

We will revert for a moment to these two themes which we found the 
courts enunciating when we first came upon the doctrine of criminal 
conspiracy--the role of the urions relative to the individual and their 
role relative to society. We can note, beginning roughly, I suppose~ 
with the date of about the First World War, the growth of a new current 
of thought~ the development of new attitudes, toward the organized 
activities of labor unions. We can note this development in a variety 
of waysj but here I will suggest only two of the most important causes 

for this change in attitude. 

One was the growth in size of bus~ness organizations themselves, 
the growth of large cerporations~ massing together thousands of individ- 
ual employees. People began to appreciate the old notion that the 
employer-employee relationship should be an individual one; that the 
terms of employment should be established between two individuals and 
in individual contract obligations was no longer applicable when you 
have so ~.individuals massed together in a single operation. 

Here the individual was virtually powerless against his employer. 
He had nothing that he could say relating to the terms of the private 
labor contract under which he worked. The terms were set and he accept- 
ed or rejected them; ~it he couldntt modify them. And in ms~ instances, 
because of lack of employment opportunity in particular com~,mlties or 
in times of business depression~ there was very little opportunity to 

reject them. 

So that in the case of the ls~rge corporation~ which had been growing 
throughout this period~ the individual employees became relatively 
helpless as bargaining agents. People began to see the function and the 
purpose more clearly of a labor union, which did not deny liberty to 
the individual but acted as the servant of the individual and as his 
representative; a labor union became the agent of the individual rather 
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than depriving him of agency. One of the evidences of this changing 
attitude comes from the employers themselves. Strangely enough~ one 
of the best bits of evidence of ~his changing current of thought comes 
with the company union movement~ which gained headway after the First ~orld War~ 

At the close of the First World War we had a union-management 
eonference, the National Labor-Management Conference, assembled by 
President Wilson, and intended to look into the area of union-management 
relations and attempt to find some kind of workable relationship between 
these two groups. In the course of this conference, it became clear 
that no agreement could be reached between the labor and the management 
groups, because the unions, organized labor, insisted upon free col- 
lective bargaining, with the workers represented by unions of their own 
choosing, whether or not those representatives were employees of a 
particular employer. But the position of the employers was, not that 
there should be no union but that the union should be confined to 
employees of a Particular compsny. And here we have the growth of the company union movemente 

Note that this acceptance of the company union is evidence of the 
fact that even the employers were co~ing to ~pPreciate that relations 
between employer and employee could no longer be Continued on an 
individual basis, but that some kind of representation was necessarye 
The argument now turned on the method of representation. 

But here we have a changing approach to the question of the 
relationship between the individual and the group, with increasing 
acceptance of the group as the agent or representative of the individ- 
ual, not depriving him of liber~r but guaranteeing him liberty, making his liberty real. 

The second major cause perhaps leadin to 
attitude was the ~ - ~  ~ - g this change in th 
face of mass .~~6 u epressxon of the thirties. Here ~- ~ ~ 

~.~s~oymen~ or millions o ~ .... . ..... ~6=~ ~,l ~ne 
-v~, we nave very clear evidence of the impotence of the individual in the face of an economic 

catastrophe. Here we have the growth of a feeling that the individuals 
in such a situation are powerless; and that, if they are to influence 
the course of economic events, it could only be through organization. 
In the preamble to the National Labor Relations Act~ passed in 1935j 
you will find a statement that the depression was largely brought about 
by maldistribution of income, and that it could only be through the 
organized efforts of employees to secure a fairer distribution of income 
that purchasing power Could be sustained and the economy kept on an even keel. 

Regardless of the economic soundness of the argument, there is 
recognition here of the fact that the organized group, the labor union~ 
has a distinct role to play in society, protective of the individual 
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and also protective in a sense of the co.~nity welfare, of its economic 
prosperity. So that here we find a changing attitude toward the role 
of the union with respect to the individual and with respec$ to society 

at large. 

As a consequence of this changing attitudej and with the depression 
still upc~ us, we find during the thirties a rather star%~ug and abrupt 
change in the legal attitude toward labor unions. Sometimes we attempt 
to identif~ th~s changing attitude, this changing legislative proEz'aln, 
with the New Deal. I think to a very large extent the New Deal did act 
as the agent through which this ch~ging trend was recognized and that 
it promoted ~uch of the legislation that we will consider in Just a 
moment. But it is worth noting that perhaps the first major piece of 
legislation evidencing this changing trend c~ae in the closing days of 
the Administration of President Hoover. The Norris-LaGuardia Act was 
passed in his term. So we can not say, I think, that this changing 
attitude must be identified wholly with the Democratic New Deal Adminis- 
tration. The recognition, I think, was far more general. I. think we 
can say that there was throughout society at large a new viewpoint that 
was being brought to assess :,~on-management relations. 

The first of these basic pieces of legislation that occurred was 
the Norris-LaOuardis Act, passed in 1932. This was the Anti-Injunction 
Act. Actual~ it did not forbid or ban injunctions. What it did was 
to curb their use in the Federal courts. It laid down a series of very 
sweeping restrictions on the granting of injunctions by Federal courts, 
and said that only under the most rigid of conditions, including the 
offer of arbitration by the employer, could an injunction finally be 
entered into by the court. Procedural safeguards were written into 
this act as well. 

This applies to the Federal courts onlyj but it was followed by a 
series of what are sometimes referred to as baby Norris-La~uardia state 
Anti-!nJunction Acts. They were not passed in all the states, but it 
is worthy of no$~ that among the 17 or so states which did pass Anti- 
Injunction Acts were included the principal industrial centerse 

The consequence of this was, thenp that through the Anti-lnJunction 
Acts, both Federal and state, we had a very substantial limitation upon 
the use of the injunction to support the doctrine of :civil conspiracTe 
I do not want to suggest that the injunction ceased to be effective as 
of this date. Injunctions were still granted. The restrictions were 
most potent in the Federal courts and less so in the state courts. But 
I think it is safe to say that the passage of these Anti-Injunction Acts 
drew the teeth of the use of the injunction in its support of the doctrine 
of civil conspiracy. 

We find decisions coming from the Supreme Court also modifying the 
structure of controls which had been imposed4 With respect to picketing 
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we nd~e case--I put it over in the section involving constitutional 
law--of Thornhill vs. Alabama, in 19~0. In this case the Supreme Court 
adopted this point of view: It said that in a labor dispute the employer 
had adequate means of having its statements made public. It has the 
necessary means of purchasing advertising in the newspapers. It can 
buy radio time. It can distribute leaflets making clear its position, 
its view, to its e~oloyees. Butthe labor union does not have the 
means or the methods of making known its viewpoint to the community or 
to the employer. They usually lack the financial resources to do soo 
So the employees have to fall back on more simple means of publishing 
their position. Picketing is the principal method--by sandwich signs 
carried by the pickets in front of the plant advertising ~he fact of 
the labor dispute to the employees and to the public. Now~ said the 
court, this is a form of communication# it is a form of speechj and as 
such is entitled to all the constitutional protection of the First 
Amendment. 

So here, instead of picketing being so frowned upon by courts that 
some were willing to make the statement that peaceful picketing is a 
contradiction in terms, we find now a constitutional protection for the 
exercise of picketing. 

This constitutional protection was somewhat watered down by subse- 
quent cases, especially by the Meadowmoor decision about three or four 
years later; but, nevertheless, it established a new tenor, a new view# 
toward the exercise of picketing, giving it a certain major constitutiona~ 
protection. 

Alsoj beginning about 19~0, we find a new series of decisions of 
major relevance to the application or the interpretation of the Sherman 
Act. The first of these came in 19~0 with the case of Apex vs. Leader. 
This case was remarkably similar to the Coronado case, under which the 
doctrine had been established that strikes or any operations inhibiting 
the flow of interstate commerce were illegal under the Sherman Act. 

In this particular case there had been a sit-down strike in the 
plant of the Apex Hosiery Company in Philadelphia. Local I of the 
Hosiery Workers, under the presidency of a man by the name of Leader, 
conducted this sit-down strike, daring the course of which very sub- 
stantial damage was done to the equipment in the plant, running into 
several hundred thousands of dollars. 

The sit-down strike also prevented the flow of orders for stockings 
by the refusal to permit the sending out of accumulated stocks of hosiery. 
That was a situation quite similar and parallel to the Coronado case, 
where stocks of coal had been available and where the operations of the 
strikers had prevented it from moving in interstate commerce. Here were 
inventories of hosiery available and orders on the books and customers 
were waiting for the goods but the strikers prevented their moving out. 
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Here, however, the court reversed itself, in essence if not in law, 
and held that this strike could not be touched by the Sherman Act. 
Justice Stone~ speaking for the court9 argued that it had not been the 
intent of the union to affect either the price of the product or to 
limit the production of the hosiery in this plant except incidentally 
to the strike~ that there had been no conspiracy or design to curb in 
any way the operations of this company or design to impose any kind of 
monopolistic effect on the movement of hosiery. The court said this is 
what the Sherman Act was designed to do. It was designed to prevent 
the monopolistic exercise of economic power. If we were to hold that 
the union~ by preventing the flow of hosiery into interstate commerce, 
was monopolistically exercising its economlc power, we would in effect 
be arguing that ar~ strike would be illegal under the Sherman Act~ 
because virtually every strike affects interstate commerce in some 
degree. And if we were to hold that the conduct of a strike itself 
inhibited the movement of interstate co~erce, then all strikes would 
be unlawful under this actI and surely it was not the intent of Congress 

to outlaw all strikes. 

Perhaps one reason for this changing view, other than the changing 
attitude which we have already spoken about, was the fact that in the 
preceding period of four or five years the notion of what constituted 
interstate commerce had undergone a considerable expansion~ and courts 
became more aware of what their interpretation of the Coronado case 
would do to the right to strike with this more liberalized interpretation 
of what constituted interstate co~erce. More strikes if not virtually 
.11 strikes would be affected~ whereas in 1927 the courts would have 
held interstate commerce to have been a much narrower field of activity. 

Well, in any event~ the 19~ decision conveyed the impression to a 
great many people that the court's view of what constituted illegal 
union activities under the Sherman Act was undergoing a change, but how 
far that change would be carried was still uncertai~ 

The court put doubts to rest by a subsequent decisi~ coming in 
1944 in the Allen Bradley case. This was a case involving Local 3 of 
the International Brotherhood of Electrical Workers of New York Cityo 
That local had worked out a very ingenious arrangement with the 
facturers association producing electrical fixtures and the contractors' 
association which installed those fixtures, a three-cornered agreement. 
Under this agreement the local union provided that it would not furnish 
any employees to any contractor who did not install fixtures made in 
New York City~ and it secured the consent of both the contractors' and 
the msnufacturers' associations to employ only union lahore 

Note the effect of this three-cornered agreement~ it was that 
virtu~lly no fixtures could be installed in New York City that were not 
made in New York City and installed by members of the contractors~ asso- 
ciation~ because the labor market was very tightly org~ized. This 
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erected an virtual embargo around fixtures made outside the city# and 
manufacturers of fixtures were now unable to use or sell any goods not 
made in New York City# because the local union would refuse to install them. 

In some instances these manufacturers would attempt to erect their 
own plant within the limits of New York Cityj so they could conform to 
the requirements of this tripartite agreement and manufacture their 
fixtIL~eS in New York City. But here the union and the manufacturers 
and the contractors, associations would not entertain the proposals of 
sll those who wanted to build plants in New York City or assure them 
that they could get the labor to operate their plants if they did build 
them. The result of this was that the wages of the union labor could 
be raised and this could be passed along in the form of price increases 
to the consumerj because the consumer had no other place to go. 

This was the case which was being tested by the Allen Bradley 
Company; it was an outside firm that wanted to crash the New York market, 
Here the Supreme Court held that the action of the union was illegal 
under the Sherman Act. 

This finding itself was less important than the rationale which 
supported it. The court said the reason the union was guilty was 
because it had entered into a specific agreement with the employers, 
association. It had combined or conspired with the employers, associ- 
ation; and it was the employers who had tainted the agreement. If the 
union had itself undertaken to police this arrangement without formal 
agreement~ the Sherman Act would not have touched the union, It Was 
only because they entered into a specific agreement with the employers. 

This goes back to one of the earlier interpretations ~f the intent 
of the Sherman Actj namely~ that it had not been designed against unions: 
it had been designed to take care of employers~ of their business 
activities; and it is the purpose of the activity which determines 
whether the operation is unlawful or not. For all practical purposes 
this decision releases labor unions from effective control of the Sherman Act. 

See now what has happened. Within the rather short period of time 
from 1932 to 19~ we have struck down this whole imposing structure of 
controls which had been erected to limit the actions of labor unions in 
society with respect to these two themes--the role of the union Versms 
the individual and the role of the union versus the commmmitF at large. 
There were now very few specific restraints operating--on~ those that 
were applicable under the more general police acts of various states. 
So we have here now a very substantial lessening of ~e legal controls 
over the operations of labor union~. 
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It was during this same period of time in which this structure 

of controls was being very largel~ eliminated that we saw the growth 
and expansion of the labor movement in this country as it had never 
before occurred. This again meant an attitude toward the role of the 
union. We were beginning to see that the unions could pl~ a function 
as a supporter of the privileges and liberties of individuals; that 
they did have an important place right in the society at large. 

And the Government encouraged this through legislations We first 
had the NRA section 7~ which was effective to or~ a very limited extent. 
That was succeeded by the National Labor Relations Act of 19359 validated 

by Supreme Court action in 1937. 

Simultaneously we had the birth and growth of the CIO, meaning that 
for the first time in American history we had effective orgs~,~zation in 
our mass production industries--automobiles~ radioj electrical appliances, 
steel, mad right on down the line. In all our major mass prodaction 
industries we had now effective organization through this new institutiono 

So, with the Government TM support and encouragement of collective 
bargaining and therefore the necessity of union organization, with this 
new labor legislation specifically designed to build up the organization 
where it had previously been weak, we see the growth during the late 
thirties of our labor movement from an organization which about 1930 
had numbered no more than 4 million members until in 1940 it numbered 
close to 15 million members; and by the close of the war, 16 million 
members. We can see that within a period of about a decade and a half 
the labor movement in this country had quadrupled and expanded its 
power in the major industrial centers, the major fortresses, of the 
American economy. We have here this double movement taking place--a 
very s~bstantial weakening of the controls over labor unions~ occurring 
at precisely the same time as we have this increasing build-up of the 
labor movement and increasing power on their parto 

The war intervened for a period of about five years and prevented 
us from seeing the full extent of the growth of this power. But with 
the end of the war we had those demonstrations of union power which had 
never before been given in this countryo I think you can remember well 
enough the instances that occurred in that year. Sometimes it is well 
worth while Just to go back to a file of newsp~ers and see all the 
strikes which we had in late 1945 and 1946. Automobiles went downj coal 
went down. We had our first major industry-wide railroad strikeo Tug 
boats went down in New York City. Mayor O,Dwyer declared a state of 
emergency for that community. We had our longest public utility strike 
on record--27 days. Electrical appliances were struck. Stmel went 
down. Oil went down. All of our major industries were subjected to 
strike actions as the unions~ released from the wartime controlsj sought 
~o make good on what they thought had been the reduction of benefits~ or 
at least catch up with benefits that they thought should have accrued to 
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And this occurred at a time when there was a hungry buying public, 
eager for a flow of goods to replace those which they had been unable 
to replace during the war. Just as people were anxious to get that 
new model car, just as they were anxious to get that new refrigerator~ 
the new radio, we had this wave of strikes slowing down the movement 
of goods into the market. Here we had a demonstration, then both of 
the power of the labor union in the economy, the po~er to affect the 
welfare of society at large, and at the same time a demonstration of 
the relative lack of any controls or limitations over such organizations, 

It seems to me--this is a personal viewpoint--that it is only in 
the light of this development in legal history that we can place the 
Taft-Hartley Act. I recognize that the Taft-Hartley Act was supported 
and partly written by employers, who had much to gain by putting these 
controls over labor unions. But it doesn, t seem that it is a suffic- 
ient answer for the analysis that we want. It seems to me that the 
Taft-Hartley Act came in response to a reassessment of the role of the 
labor union relative to the individual and relative to society at large, 
which caused a considerable popular acceptance of the thought# the need, 
for types of control to be established over the unions+ 

If you will read through the Taft-Hartley Act, whether or not you 
agree with the specific provisions of that act--and probably all of us 
could find provisions that we might take exception to--I think it will 
stand out as we go through it that very much of the emphasis of this 
act is upon the individual as opposed to the group, attempting to 
balance off the power of the organization by encouraging the privileges 
and the liberties of the individual who does not want to conform to the 
labor union, an emphasis upon small bargaining units in contrast to 
large bargaining units. There is an effort to remove the power•of the 
union over the rights and privileges of the small group or of the indi- 
vidual--not a denial of the fact that the labor union still is the only 
effective means by which the working man can express his ~ndividuality. 
There is still recognition of the fact that the labor union must play 
this necessary role in society, that it is the permanently established 
policy of this country to encourage the practice of collective bargain. 
ing--that still remains--but there is a shift of emphasis away from 
encouragement of the power of the union vis-a-vis the individual and a 
greater insistence on the individual vis-a-vis the labor union+ And 
at the same time you find in there provisions with respect to national 
emergency situations that are a direct outflow of the wave of strikes of 1926+ 

Here again it could be argued whether this is the best means of 
meeting national emergency strikes. But, whether you accept it as a 
desirable means or not, I think it does again effect a re~ssessment of 
the role of the union relative to the community at large, and a recog- 
nition of the fact that some kind of restraint or some kind of community 
power over this organization, which can so importantly affect the wel- 
fare of society, must be encouraged. 
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A~owj I think all of us would agree that the Taft-Hartley Act 
is not the final answer. There is no reason to believe that the two 
themes s which will always be with us--the role of the organized group 
against the individual and the role of the organized group in its 
relationship to society--have been settled. These two themes we can 
never escape. They are bound to evolve as long as we have any kind 
of social organization~ and there is no reason to believe that assess- 
ment of the aarrent need will not continue to change. We will have 
undoubtedly, as our economic society changesj as the form of our 
economic organization develops, further reassessments of these two 
i~pertant relationships~ andj as we do, we certainly will have a chang- 
ing erphasis upon the individnal in his relation to the group and to 
societyj and upon the rights of society in relation to the group. 

Certainly each of these groups has at different times profited by 
these changing attitudes, both the employers and the unions. The unions 
profited in the bhirties by the lessening of controls over the union 
activities, and the employers profited during the forties by the 
changed attitude toward the union in its relation to the individual 
and to society at large. So we are going to have these pressure groups 
with us, and the power of one or the other is bound to develop. We 
can; of course; expect that they will take m ~  advantage of such 

development. 

However; to credit these private pressure groups with having the 
intrinsic power to change labor legislation and modify the whole 
structure of controls; it seems to me is to credit them with too much. 
This kind of change; it seems to me; ~st have as its underlying basis 
this reassessment of the relationship of the individual and of the 
group to society. As societyj as we as a citizenry; change our estimates 
of the value of things; private groups can profit and th~j can encourage 
attitudes which are developing to their advantage. But I think it would 
be as naive to credit them with the power to make these changes them- 
selves as it would be naive to say that they have no influence whatsoever 

on these changes. 

I am sorry to have taken more time than perhaps I should; but I 
thought it necessary to trace these historical developments as they 
affect this primary relationship in order to place the Taft-Hartley Act 
in its present status. 

QUESTION: I am wondering whether you would consider what happened 
in that period around 1940, when they threw all the previous interpre- 
tations out; was that a result of the change in the composition of the 
Supreme Court or a result from below in the ranks of labor? 

DR. CHAMBERLAINs I think you would have to say so. No doubt the 
new faces in the court were largely responsible for the changing interpre- 
tation. Howeverj it does seem to me that we could not have interpreted 
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this as being simply a partisan or Party interpretation of events. 
It seems tome the issues go more deeply than that; they evidence 
very fundamental changes in the attitude generally throughout society~ 
to which the court was giving expression. 

Now~ with respect to th~ Apex and the Allen Bradley cases~ for 
example~ these in essence, Y thinkj follow rather logically from the 
passage of the National Labor Relations Act. When this act had been 
constitutionally upheld, the jurisdiction of the courts on the basis of 
the interstate commerce clause considerably expanded. The judicial atti. 
rude as to what constituted interstate commerce had increased to the 
point where it became more evident that the courtls interpretation in 
the Coronado case would have had an impact on the right to strike that 
nobody could have foreseen in 1927. ~ Now~ that is not so much a reflec- 
tion of a party or political ~-ewpoint as it is a judgment on the part 
of those who had come freshly into the courts with a firsthand knowledge 
of the events that they saw shaping up around them. 

QUESTION: You mentioned--and I think a number of us here agree 
with you--that the Taft-Hartley Act is not the final answer. Can you 
take a few minutes to tell us some of the things that you think are 
wrong with it? 

DR. CHAMBERLAIN: I am afraid that might take too much of our 
time if I were to try to catalog them. I can mention a few things. 

For_one+ tb~ng, there is a provision that requires that what the 
call an ~ (b) (2) (A) charge, a secon ~ b . . . . . . . .  Y 

~ v . y ~ u , ~  ac~ion~ m~st be heard 
by the board prior to ~ other cases that may be beTore it. This 
constitutes an unfair labor charge against the unions; and I think the 
unions can rightly complain that there is no reason why a charge which 
they might bring against an employer might not be Just as important. 
There seems to me to be a greater recognition here of the e~ployert s 
position than of the union,s. 

There is also a provision with respect to elections which even the 
people who favor the Taft-Hartley Act have raised a question about. 
If an election to determine a majority representative is held during 
the time when a strike is in progressj those strikers whose jobs have 
been filled by strike-breekers or replacements, however you choose to 
call them, are unable to vote in the election. The~e are many peoplej 
including some of those who favor the Taft-Hartley Act~ who believe 
this would constitute a union-breaking device at a time when ther~ is 
substantial u~employment. And I am inclined to feel that this might 
be one area in which amendment might take place~ if we get around to it 
in the next Congress. 

There are Particular provisions of that sor~p if you went through 
the act bit by bit, where you might Iogicallyj it-seems to mej see 
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grave objection. Perhaps the greatest objection which might be raised 
is the spirit in which the act was passed. I think the underlying 
causes of the act were the changed attitudes that I have spoken about. 
But~ if you read through the hearings on the act, you certainly do 
catch a note of vindictiveness withrespect to the unions. That did 
create an i~pression that there was hostility toward these groups~ 
even though their functions were still very largely retained. That~ 
I think, has held over, and that causes the unions to continue to feel 
resentful. So that the very n~me .Taft-HartleyAct" carries with it 
the feeling of Opposition on their part, because of the manner in which 
the legislation was heard before Congress. 

I think they object verystrongly to the affidavits~ to the signing 
of the nonmommunist affidavitss not because these are particularly 
onerous to them, but because it carries the impression that they are 
particularly susceptible to this form of disloyalty. And here it seems 
to me that this might have been an unwse provision, causing greater 
damage than it might correct. 

It is aspects of this kind that I would object to s rather than to 
the act as a wholeo 

QUESTION: A restricted area of public opinion was recently 
expressed bySenator Hoeys of North Carolinas when he said that the time 
was approaching when the labor unions should again be prosecuted under 
the Sherman Act. Is that feeling occurring nationwides or is it 
restricted to the Senator's area in the South? In other wor@~ will it 
flame up into actual actions or is it just a senator trying to make the 

headlines? 

DR. CHAMBERLAIN: Your question is whether the contention of Senator 
HOeys that some kind of antitrust proceeding against the unions should 
be reinstituted legislatively to take care of the present situation~ is 
more general than silly an expression of the views of Just one senator? 

QUESTION: Yes. 

DR. CHAMBFNLAIN" It certainly is more general than that. We do 
find a number of individuals suggesting that we do need some kind of 
provision, applicable to unionsp restraining their economic pawer in 
the same manner that the Sherman Act restrains business organizations. 

How general this is I cannot say; but I am inclined to think that 
it has more currency than simply the views of one individual. Obviously~ 
it takes different forms. 

There is a great deal of comment on the practices which some unions 
have followed of preventing the 4n~talling of technological improvements. 
Take the campaign carried on by Thurman Arnold on this ground~ In just 
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the last year there has been a revival of interest in whether this kind 
of action on the part of the unions might not be contested. So I 
think it has more generality than simply a few senators. I think we 
probably will hear more in the future about the desire for this kind of legislation. 

QUESTION- • ~/3~at were the factors that c~sed the Cl~yton Act to 
become ineffective in modifying the Sherman doctrine? 

DR. CHAMBERLAIn[. It was rather a technical point of interpretation, 
involving the construction of sections 6 and 20~ I believe, of the 
Cl~yton Act, the question being as to what particular kinds of union- 
management relations the act was designed to cover, or these Particular sections. 

There is a clause in that act which speaks about disputes that 
are engendered in the proximate relationship of employer to employee. 
The courts, question Was whether a sympathetic strike or a boycott 
initiated by a union which did not stand in the proximate relationship 
of employer to employer--it might be another local of the sa~e national 
union, but not the local that was involved in the dispute with the 
employer-was covered by the act. Their interpretation was that it was 
on3y this immediate relationship between employer and employee which 
was affected; and that the act still controls and still applies to 
sympathetic actions of other locals Of the same national union. It wa 
this interpretation which led them to say that it had not affected the s 
primary application of the Sherman Act. The Norris-LaGuardia Act to 
some extent remedied that interpretation, at least as the courts ~b- 
sequently interpreted it to apply to the union-management relationship 
of virtually any type that you could conceive of. 

MR. HILL~ Dr. Chamberlain, on behalf of the faculty as well as 
the students, I thank you very much indeed for helping us bear the 
load on this most important part of our courseo 

(25 Nov 1952--250)S/rrb 
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