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Mr. Charles H. Kendall, General Counsel of the Office of Defense
MobilIZation, was born in Buffalo, New York, He was graduated from
Union College, Schensctady, New York in 1930; University of Buffalo
Law School im 1933; and entersd the practice of law in his home town
in October 1933e 1In 1939 he argued a case before the United States
Supreme Court. In 1941 Mr. John Lord 0'Brian, another Buffalonian,
brought Mr. Kendall to Washington to join his legal staff at the Office
of Production Management, After three years with the OPM and WPB,

‘'Mp, Kendall took a reserve commission in the Navy. He was assigned to

the State Department by the Navy in the spring of 1946 to assist in the
_disposition of surplys property overseas, Mre Kendall continued with

' the ‘Office of Foreign Liquidation Commissioner after release to inactive
duty status and became General Counsel of that office in 1947. Since
1948 he has been successively General Counsel of the National Security

. Resources Board, the Defense Production Administration, and the Office
of Defense Mobilization.
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LEGAL AND LEOISLATIVE ASPECTS OF DEFENSE MOBILIZATTON
o 5 December 1952

COLONEL BARTLEIT: Admiral Hague and gentlemen: You will recall
that the first part of our vertical lecture series was given to you last
week by Dr. Corwin, covering the constitutienality of the powers of the
President in war and emergency. Logically we turn frem that broad
viewpoint to a consideration of the laws which govern our present mobi-
lization planning and mobilization agencies., Consequently, our tepic
teday is “Legal and Legislative Aspects of Defense Mobiligzation.®

Owr speaker, Mr, Charles H. Kendall, is certainly qualified to
discuss this subject, During the war he was on the legal staff in the
Office of Production Management and, its successor, the War Preduction
Board., He was commissioned in the Navy and served in the Pacific until
assigned to the State Department to assist in the disposal of surplus
property overseas, He then became General Counsel of the Office of the
Foreign Liquidation Commissioner. In 1948 he became General Counsel,
first of NSRB, then of DPA; and now he is the General Counsel of the
Office of Defense Mobilization, In other words, in cne man we have the
legal expert of the three agencies that have been directly concerned
with our effort since the passage of the National Security Act.

 He talked to us in 1949, and you will find his lecture in the
library under the symbol "Li9-111," However, although the title o
this lecture is the same, we have now broadened the scope. '

It is & pleasure to introduce Mre. Charles He Kendall to you.

MR, KENDALL: Admiral Hague and gentlemen: Thank you for the
welcome. It is a little like coming home to come back to the Industrial
College. I am an alumnus of the institution myself., It was back
during the war, when I was in uniform, that I did the four-week course,
at the Peéntagon, on the first floor. I worked pretty hard at it.

We had a final exam at the end of this four-week course, I was
pretty sure I had hit those examso, In my innermost heart I thought
I might be asked to join the faculty. Instead of that, they sent me
to sea, Since getting out of the Navy, I have appeared before various
Industrial College classes, here and in the field, a total of eight times;
ard before the Naval War College, Perhaps if I live long enough, I will
 qualify for the faculty yet. . ‘

wé students of mobilizaticn have & rather unusual opportunity at

this point in histery, by virture of the Koresn war. It is no war game,
of course; but we must learn what we can from it.
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The circumstances that I was here.in 19L9 and talked about the

~ planning then for legislation for mobilization, and that I am here now,
while we are using legislative machinery of that sort in the present
defense build-up, makes it overwhelmingly appropriate that we compare
what we thought we would need in 19L9 with what we've got in 1952, with
appropriate footnotes as to whether what we have is as good as or better
than what we thought we would need. So, if you will bear with me, I
will run through the various suggestions that the NSRB had to make and
compare them with what we have to work with nowe.

‘We turn to the working draft of the Emergency Powers acte It was
with considerable sweat, some tears, no blood as I remember, that we
worked on it along in 1947, 1948, and 19h9. The first thing we said
we were going to need if war came was authority for the President to
coordinate the executive agencies of the Government, That was an
authority that was granted in World War I and again in Second World
War I, and on the basis of which the War Industries Board of 1918,
and the War Production Board and other agencies during World War IT,
were created., It is a-very broad provision in the draft that the
Resources Board got together,

‘In the Defense Production Act we have something that roughly
parallels it, though, of course--and you may be quite as familiar with
this as T am--it is not so broad., There is authority, however, for the
President, and I quote: "to delegate any power or authority conferred
upon him by this Act to any officer or agency of the Government, includ-
ing any new agency or agencies (and the President is hereby authorized
to create such new agencies, other than corporate agencies, as he deenms
necessary), and he may authorize such redelegations by that officer or
agency as the President may deem appropriate.t

Thus we have a parallel in the Defense Production Act which has
been used, of course, to set up in the various departments, such as
Agriculture, Cormerce, and Interior, what we call ®delegate agencies,t
that deal directly with industry, like the Defense Electric Power
Administration, the Petroleum Administration for Defense, the National
Production Authority, and the rest of that group; and also to seb up the
independent Defense Production Administration and the Economic Stabili-
zation Administration, together with the Wage Stabilization Board and
the Office of Price Stabilization. All of those organizations have
been set up under an authority roughly equivalent to the first thing
that the NSRB recommended.

' The next recommendation we made in 1949 was that there be authority
for the Government to employ businessmen, persons of outstanding experience
ard ability, without compensation. The nywithout compensation" would have
allowed them to keep their compensation from their companies, vhich, of
course, was ordinarily several times what the Government was authorized
to pay them,
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In that area we have done as well as the NSRB recommended. " The
draft provision was that the President Ymay authorize the head of any
agenoy of the Govermment, notwithstanding the provisions of existing
law, to emplqy any person of outstanding experience and ability without
compensation. The following laws pertaining to the prosecution of
claims against the Unlted States" are in effect waived,

The Defense Production Act provides: -

"The President is further authorized, to the extent he deems
it necessary and appropriate in order to carry out the provisions -
of this Act, and subject to such regulations as he may issue, to
employ persons of outstandlng experience and ability without
compensation; and he is authorized to provide by regulatlon for the
exemption of such persons from the operatlon Of ¢ o o o"

So we were followed pretty closely there.

The next recommendation of the Board was that there be, in the
military particularly, an emergency contracting authority which in
effect set aside all this usual red tape, these usual contracting diffi-
culties, of the Government, such as buying from the lowest bidder,
advertising for bids, inability to change a contract without some
compensation to the Government, and general limitations on advance
payments and length of contract. That draft provision was modeled on
the Second War Powers Acte. That act was re-enacted in 1951. So there
we have precisely the same thing available to us now, until June of

next year, that the Board thought should be available,

" The next two recommendations of the Board had to do with the creation
of governmental corporations and the authority of the Government to build
and operate plants for the manufacture of defense material, In that area
we have not come up to the recommendation of the Board, and I venture to
say that we have lost something by that failure, The Board's recommenda-
tions included that the corporations created should be authorized to
make loans to and purchase the obligations of any business enterprise,
for any purpose deemed by the President to be advantageous to the national -
defense, Further, the corporations should be authorized to produce, -
acquire, carry, sell, or otherwise deal in such materials as the President
may designate, to build, and expand plants; and to purchase and provide
equipment, facilities, machlnery, and materials for the productlon,
et cetera,

v NOW) in the Defense Production Aet we have a fraction of thate.
Section 302 authorizes the President to make provision for loans (including
participations in, or guarantees of, loans) to private business enter~
prise for the expansion of capacity. And Section 303 authorizes the
President, first, to make provision for purchases of or commitments to
purhase metals, minerals, and other materials; and, second, for the
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encouragement of exploration, development, and mining of eritical and
strategic minerals and metals. ~

It is further provided that such purchases and commitbments to
purchase and sales may be made without regard to the limitatlons of
existing law, for such quantities, and on such terms and conditions,
including advance payments, and for such periods--up to June 30, 1962-=
as the President deems necessarye ‘

Thus there was granted a broad authority for the making of loans
and guarantees; and an authority to make purchase commitments, which,
of course, is very important, in the expansion of capacitye '

However, there was very careful avoidance of any authority for the
Government to build plants itself, that is, on the civilian side of the
Government., You probably know that the military departments have some
authority to build arsenal-type plants. On the civilian side we have
no authority to build plants for the production of basic materials.
That was left out. In general it was though® better to have capacity
expanded by private enterprise so far as possible, assisted by the
Government if necessary.

- In general that is working very well, but it presents a problem.
That problem is on us right nows When we were expanding our capacity
to produce steel, aluminum, copper, things that the civilian economy
was going to use in ever=-increasing quantity as long as the economy
continues to run on a high level, it was relatively easy through the -
encouragement of tax amortization and loans and long-term purchase
commitments, to accomplish these changes. But when you get into other
fields such as materials like titanium, for instance-~-titanium is selling
for about five dollars a pound, It is lighter than steel, but not so
“strong~-you don't have in the civilian economy many industries that can
afford the price of five dollars a pound for their raw materials So,
except in times like these, it is used almost entirely in the laboratory
and for certain military uses, where the Government, because of the
special characteristics of titanium, can afford to pay five dollars a
‘pound.,

. We neededa very substantial expansion of the production of titanium,
but nobody was interested in doing that for the two or three years of the
expectel defense build-ups So we ended up by getting our plant by
giving advance payments in the full amount of the cost of building the
plants, plus a contract to purchase all the titanium output, which in
effect meant that thé Government was not only paying for the plant, but
_giving the manufacturer a profit on the whole deal; and the manufacturer
ended up with the plant.

. . That is a very expensive way to get the special production that we
may need. We still may have to do that in certain other areas, in fact.

L
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Tt would be mich cheaper for the Government to have the right, within
limits that Congress may see fit to put upon it, to comstruet and.
operate the plants itself. 3

The next of the Resources Board's recommendations is entitled
“Production Loan Quarantees." That is an authority particularly umseful
to the procurement agencies; and it is contained in the Defense Productien
Act virtually word for word.

The next recommendation was for the special amortization of emergency
facilities, a provision aythorizing the President to hasten the tax
depreciation, or rather depreciation for tax purposes, of plants. You
have heard about it in copnection with World War II. Actually, we had it
for World var I alse, but the war was over before we got it.

_The idea of it is, of cowrse, that if private enterprise is willing
to build a plant the use of which is more or less limited to the peried
of defense requirements, then it is not unfair to let them write off a
substantial part of the value of that plant during the period of its great
usefulness to the country and of assured profits which may noh exist after
the emergency is over, ' - .

 In World War I that deviee was not used as extensively or as success-
fully as it might have been, because it was not in existence when the
bulld-up was going on. It was brought inte statutory existence after
‘the Armistice and was used to attempt to do rough justice after the event
where private emterprise had gene into production and comstructien in the
hope that something would be dome about this situation, In World War II
it was available even before the war began and was used gquite effectively,
together with such other authorities as the Govermment had, that is,
construction authorities,

. In this effort we have had to tely on that statube more than ever
before, because we do not have the government eonstruction authority
nows A total of 23 billion dellars' worth of construction has been

granted certificates as emergency facilities for soile degree of rapid
depreciation, of rapid amertization under the tax laws.

Don't let anyone tell you it will cest us 23 billion dellars or any
large portion of that, We just don't know what it will cost the taxpayers
to accomplish this expansion this way. Since in effect all this does is
to put off the taxes that are due from a plant, if we assume that a new
steel plant will be useful after the emergency, that it will continue te
earn substantial profits from its operatien, the right to write off most
~ of the value of that plant during the emergency means that taxes after

the emsrgency will be that much higher. They won't be able to write off
the value of the plant then. It is gone.

If, on the other hand, the taxes are not higher theii. because the
profits are not so large, this justifies writing it off when we need

5
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the outpuie. _I’nother.words,_win or lose, we can't lose very much. We
don't know how much we will lose eventually by giving the right te put.
 off taxes, perhaps no more than interest on the money. _

In some cases indusiry thinks it is very important indeed--in fact,
in most cases. There are a few notable exceptions. Some of the larger
companies have declined even to apply for it, on the theory that they
are not sure their taxes are going to be lower five years hence; and,
if they are not, they would rather be able to write the plant off thens

The next provision is that for priorities and allocations. Itis
an extremely important piece of economic mobilization legislation, as
you all know, I would like to go into just a bit of detall on thise
1 think it will be of interest to youe '

~ The Resources Board's recommendation read this way: that in time
of war, et cetera, the President may require performance under contracts
or orders {other than contracts of employment) which he deems necessary
or appropriate to promote the national defense, which shall take priority
-over performance under any other contract or order, and fer the purpose
of assuring such priority he may require the acceptance of such centract.
or order by any person he finds to be capable of its performance; and
(2) the President may allecate materials and facilities in such manner,
upon such conditions and to such extent as he shall devm necessary or
appropriate to the national defense.” s

_Now we read Section 101 of the Defense Production Acte

... nThe President is hereby authorized (1) to require that
performance under contracts or orders (other than contract of
employment) which he deems necessary or appropriate to promole
the national defense shall take prierity over performance under
any other contract or order, and, for the purpose of assuring
such priority, to require accepiance and performance of such
contracts or orders in preference to other contracts or orders
by any person he finds to be capable of their performance, and
(2) to allocate materials and facilities in such manner, upon
guch conditions, aml to such extent as he shall deem necessary
.or appropriate to promote the national defensed¥ .

Does everybody notice the extra line in that last one? There is
an extra line in there. After the words nrequire acceptance® in order
to assure such priority, you have: "require acceptance and performance
of  such vontracts or orders in preference to other contracts or orders.®
Now, the words ®in preference to other contracts or orderst® do not occur
in the Resources Board's recommendation. ' :

The significance of that, I am afraid, is going to be something
like this: Assume an electric power sources This power sowrre has

6
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_lemg-term contracts for what is considered to be its firm power
1lity fer public utility purposes and heavy industrial users.
s contracted away all its firm power, ‘ :

Now, a proposal comes up for an aluminum plant to be added in the
area. In order to accomplish the production of aluminum there, a require-
ment of power exists. The Government attempts to help private enterprise
to go in.and build the plant and get power for the plant from this power
source, The power source, however, has already contracted away its
entire supply, Under the allocation section, the second phrase or
paragraph--"$o0 allocate materials and facilities in such manner as he
shall deem appropriate!--the President may require that power source te
make power available to this aluminum plant., _

Bub I doubt very much if you can make that power available under
that authority after the term of the statute itself. So a man who goes
in and builds that aluminum plant knows that he is taking a chance of
‘getting power only as long as the statute stays on the books, Well,
since it costs about 90 million dollars to build a standard aluminum:
reduction plant these days, he is going to think twice about putting
that much investment in if he doesn't know whether he will get power
except up to Jupe 30th, er the year after if Congress extends the act.
So there the first portion of the paragraph comes in, as to priority
in the acceptance of contracts, ‘

Now, this power contract is presumably a long-term, firm power
contract, If the President should require that the power supplier make
& contract with the new producer over a substantial period of time, then
the investment in the plant would look a lot better. The Resources
Board's recommendation for the priority langusge was that the President
could require the acceptance of contracts--period. The language now
in the statute is that the President may require the acceptance of contracts
in preference to other contracts. I fear that under that language this
particular power source may reject entirely amy new proposal, since it
has already contracted its whole power supply away. So there is a
weakness, I believe, in the statute as it exists composed to recommendation
of the Resources Board back in 1949.

Incidgatally, such weakness might also show up in recalcitrgncé on
the part of producers to take government defense contracts, which sometimes
happens, -

The next recommendation of the Resources Board is entitled "Plant
Seizure,? You will remember that last June there was a strike in the
steel industry, I trust you remember also that, after consideration for
several days, the President issued an order seizing the steel mills and
some of the ore facilities that were on strike. No doubt you remember
that the Surpreme Court later invalidated that order and said it was
without lawful force and effect.

7
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When the President issued that order, he was not entirely without
statutory authority for selzing. There is in the Selective Service Act,
section 18, the following language; and this is now in effect:

Wyhenever the President after consultation with and receiving
_advice from the National Security Resources Board determines that
74t is in the interest of the national security for the Gevernment
to obtain prompt delivery of any articles or materials the precure-~
ment of which has been authorized by the Congress exclusively for
the use of the Armed Forces of the United States, er for the use of
the Atomic Energy Commission," he is authorized to place with such
‘persons an order for guch articles,

In case any person with whom an order is placed pursuant to the
provisions of this section refuses or fails either to give such order
precedence, or to fill such order within the period of time prescribed
by the President, or to produce the kind or quality of articles ordered,

nthe President is authorized to take immediate possession of
any plant, mine, or other facility of such person and to operate
it, through any government agency, for the production of such
-articles or materials as may be required by the Government."

The trouble with that provision is that the Government doesn't
ordinarily buy iron ore; nor does it buy steel in the form of rods and
bars. The Government is buying tanks for the armed forces; various
devices for the military, But government orders for steel from the
plants are very few and far between. It would have been necéssary for
- the President, in using this authority, to place with all the steel

. plants involved in the strike government orders for some part of their
_output, Then he would have to wait a reasonable time to see whether -

they would produce those things with the workers on strike, unless .

 he found that such wait was unnecessary because they were on strike.

Only then could the President seize them under this statutory authority.

The Resources Board im 1949 recommended that there be a plant-
seizure authority in time of emergency, provided: that whenever the
_President finds that (1) a contract or order for materials or services .
necessary or appropriate to premote the national defense and identifi-
able as such has been placed with or offered to a person operating a = |
plant; (2) that such person has failed or is likely to fail to preduce
or furnish such materials or services within a reasonable time; (3)
that such failure will seriously impede the national defense effort,
and (L) that the public interest requires the operation of such plant,
he may take immediate possession of the plant and operate it.

Note that the Resources Board's recommendation did not require
_government contracts or orderse '

8
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Let me say something about the Supreme Court's decision., I think
you would be well-advised to read all ef the opinions of the steel case
if you are going to try to reach any conclusions as to what it meant.,
Unfortunately, to my way of thinking, at least one of the opinions mede
it sound as though the reason the order was no good was because it was
legislative rather than executive, and "Never the twain shall meet.? )
That isn't a good reason, in my mind, for invalidating the order, unless
-you are prepared o say that the President never could have such -authority.
I think that would be a very dangerous conclusions :

I would say, on the fact that the emergency which was then existing was
not such as to bring to the President the type of authority he was trying
to use, That is a matter of Judgment, and presumably the court comsidered
it carefully. - . : : S

Others of the opinions of the justices put the decision more squar 1y,

The point is that the first type of decisien would do away with
what for lack of a better word I have called the self-defense theory of
the Presidential authority. If you are walking along the street with
your wife, mother, or girl friend, and some fellow comes up and slaps

her face, you are entitled to do something about it under the law, The
law doesn't tell you what you can do sbout it, What the law says is

that you can prevent damage to the young lady, or the older lady, with

- such force as may be necessary, In other words s the circumstances deter-.
mine what you can do if someone in your care is threataned with harm,

And so in the last analysis it is with the President, He is the
Commander-in~Chief of the armed forces. He is in position to take
immediately such action a8 may be necessary if the country is threatened.
If the circumstances are such that to save the country he must act, then
the Constitution allews him to do se, for surely the Constitution would
not do away with the country, It was never intended to do that. It
was intended to provide measures for protecting the country. So, if the
situation is serious enough, the President ean do what he tried to do
last springs I will not argue with the Supreme Court whether under the
circumstances it was necessary. That is part of somebody else's lecture.

The next Resources Board recommendation was for exemption from the
antitrust laws for certain volmmtary actions requested of imdustry by
the President, Soms of you may be familiar with the use thst the military
departments make of that authority in their Integration Committees, which
are very important to them, . : , E

In section 708 of the Defense Pz?oduetién Act the President is
authorised-- S : :

"te consult with representatives of industry, business, fimance,
agrieulture, labor, and other ihberests, with a view to encouraging
the making by such perscns with the approval by the President of

9

RESTRICTED




ss6  RESTRICTED

voluntary agreements and programs to further the cbjectives of
this Act. :

. . n}jo act or omission to act pursuant to this Act which occurs
while this Act is in effect, if requested by the President
pursuant te a veluntary agreement or program approved under sub-
section (a) and found by the President to be in the public interest
'as contributing to the national defense shall be construed to be .
within the prehibitions eof the antitrust laws or the Federal Trade

Comission Act of the United States.®

. That mekes possible & cooperatien with the'Govemment*on the part
of private industry which under normal ciroumstances would clearly be
in restraint of trade and in vielation of the statute. The authority
given by the act is not so easy to use as the one the Resources Board
recommended, but it accomplishes, though in tortuous ways, the same
resulte. o ' :

Next is the authority to requisition. That is provided in the -
Defense Production Act adequately and is taken almost word feor word frem
the Board's recommendation. _ ' » ‘

Then there was a recommendation for import and expert control, o

be provided in a single sentence. It simply authorises the President.
to eurtail either experts or importse

During World War II we did not have a specific import-contrel .
statute, and the prierity and allocation powers were used to accomplish
that purpose. That has been repeated in this effort, We accomplish -
import control by using the priority and allecation authority. Exporti
controls are being exercised by a division of the Department of Commerce

_under the Export Control Act of 19L9. Se in effect we have both parts
of that recommendation available to us,: ' S _

The next is censorship of communicationse I dontt know whether I
- ghould express any opinion as to when that is necessarys L don't think .
it is necessary now; but, of course, ‘1t would be in time of all-out ware
 The next section is .about price and wage stabilization, ‘As you know,
we have had something by way of price and wage stabilisation autherity . -
since we first got the Defense Production Act on 8 September 1950, But
there has been considerabls weakeming over the years of that suthority, . .
through exempting various items and guaranteeing profit margins, Itis -
not true in every case, but exempiions have been made in certain areas.
Fresh t::guitsand vegetables were exempted. Profeseional services were
axemp ® ’ h

" So the act is not a strong general instrument with which the stab-
- 4]ization effort can be applied fairly to the entire economy; for if
10
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you exempt some substantial parts of the economy from controls, you de
injustice almost automatically to seme other parts of the economy in
using the broken monkey wrench with which you are left, '

‘Nevertheless, I think the controls that are still in effect have =
accamplished and are accomplishing something by way of aveiding inflatien
There is substantial success in the area of basic materials, For instance,
somwe parts of the aluminum industry want to increase their price ceilingsme
virgin aluminum and fabricated aluminum--and the copper industry is pushing
against its ceiling because foreign copper is selling at a higher price,
as high at one time as twice as much as domestic copper, It is an unfortue
nate sitnation, politically and otherwise, ‘

But the point is that there is still some pressure in specific areas,
which would presumably be relieved by the removal of controls, at least
at this time. 'But we have no good reason to believe that the pressure
will be less in April, So you may expect, I think, a recommendation at
least frem the Director of Defense Mobilizatien te the President that
there be continuation of the authority to control prices. Of course,
the Price Administrator would like te get rid of some of these ¢rippling
amendments, As to the success of that I have no advance predictions, -

In the hope that we may have allies if war ever comes again,. the
Resources Board provided for emérgency foreign assistance, It is sort
-of a lend-lease act that we find in the draft Emergency Powers Acte As
you know, we have presently in effect a program of mutual security, which
is being worked on day and night by the people assigned to its Thers
we have a fair coverage. -

The next is renegotiation of centracts. We have never lacked
authority on thate The act of 194l was in effect until the act of 1948
took its place. Then the act of 1950, which is now in full flower,
Yook its places The act of 1950 is remarkable, I think, primarily
because it creates an independent board. I say it is remarkable, I
don't know whether it is good or bad; but it is in keeping with the
récommendations of many, particularly industry people who had their
- contracts renegotiated during and after the late war,

. Then the next is the Selective Service title, As you know, we
have one of those today, ’ ‘

Selective Service supplies a legislative base for mobilization that
we don't need to spend an awful lot of time discussing., It is cne of
those things so important that we sort of assume them, VWhen I talk to
to you about the legislative and legal aspects of mobilization, I spend
my time talking about the ignitien coil s the condensers, the cam shaft,
the valve lifts, and that sort of thing, and say nothing about the frame
and the wheels, Actually, of course, the legislative foundation of

11
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 mobilization that is perhaps the most important is the creation of the
military departments themselves, the constitutional authority for
Congress to maintain military forces, the constitutional authority for
Congress to declare war, and, perhaps most important, to make large
numbers of large appropriationsi Those are legislative bases for

mobilization that we must not overlook.

. The young fellow who has an automobile spends his time thinking
about the cam shaft and the spark gap and a lot of features that let
him drive faster and smoother., We are 1like him. We hope our car will
be a little faster than the next guy's, and we assume good tires, a
strong frame, and so forth. selective Service is an essential. We
camot fight a war or try to prevent one without soldiers, sailors,
and -airmen.. '

' The next recommendation, one which has no _c‘omterpar't this time,
is the Resources Board's recommendation for employment controle. It is
a very tricky subject, of course, It is a matter of moving, in a _
sense, the Selective Service concept from the uniform to the overalls. .
Tt is the notion that in time of war an obligation extends beyond those
who may be carrying guns to those who carry wrenches or hammers to do

what is required for the successful conduct of the waze

In the draft of the Resources Board there is provision for control
by limiting the number of employees a plant may have; by controlling the
employment of new employees 3 by requiring all employees, when they are
out of work, to proceed to get new work only through the Employment
Service, which would be, for the purpose, Federalizede . That, I think,
‘should be reasonably effective. Tt leaves, a certain amount of choice
to ‘the individual.

K& choice in the individual might be jmportant, You may have had
experience with the very fine effort of the armed forces to put the men
who were coming into the service into their proper places. We have
today, I think,.in the armed forces 8,000 different types of jobse We
had during World War TI some 10 or 11 million people to put in those
8,000 different types of jobs. Once in a while a mistake was madel
Now, if you have a 60-millien work force, and we have 25,000 types of
jobs to put those 60 million workers in, you can imagine the type of
bureavcracy you would need to try to operate the thing, and also the
nunber of mistakes that it would make. So we would be willing to go
‘at the thing not only with a certain respect for what choice we can
leave in the individual, but also in such a way as to avoid putting
too much authority and responsibility inm the Government, We have.
nothing of the sort now, ‘

* The next recommsndation of the Board was that there be an emergency
1abor board in time of war whose job it would be to settle strikes, the
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genclugions of the board to he obligatory on the parties te th
In ths tlon Act, Title V is called MSettlement of Labor
Bippptes.? I will read the important parts of it. T

_ bive price
procedures for the settlement of labor disputes affecting national
defense, TR R

"It is the intent of Congress, in order to provide fer effsc-,
and wage stabilization pursuant to title IV of this Act

uninterrupted production, that there be effective

‘i . 'The national policy shall be to place primary reliance upon
the parties to any labor dispute to make every effort through nego-
tiation and collective bargaining and the full use of mediation =
and conciliation facilities to effect & settlement in the national -
intereste To this end, the President is authorized (1) to initiste

. voluntary conferences between management, labor, and such persons as

~ the President may designate to represent government and the public, -
and (2) subject to the provisions of section 503, to take such -
action as may be agreed upon in any such conference and appropriate

Yo carry out the provisions of this title.w

- )

creation of what in effect would be a court of last resort to decide, for -
purposes of keeping production on its feet, how a strike issue shoud be
settled, o ~

That is all there is by way of authority. It does not amount, to the

_ Finally, the Resources Board recommended various sdministrative
measures and authorities for the President, such as examination of

0ks, -
the taking of testimoney, and that sort of thing, All of those ‘authorities
have been given the President by the Congress currently in the Defense
Production Act. " L | S e,

. That completes my review of the Emergency Powers Act, and I have
very little more to say about it except perhaps this: That from the vay
the program has progressed--and, believe me, I think there has been very
substantial accomplishment in the defense program--I think we have borne -
out very substantially the planning that the Resgurces Board was doing
betwoen the wars. B :

Now, that is of some importance if you remember that the mobilization
plans of the Army and Navy Munitions Board between World War I and World |
War II were, at least in the initial stages, to a large extent ignored =
in World War II, although the final setup that arrived through trial
and error yas pretty close to the 1939 Plan, If you remember that, then
you see the importance of finding that in this case some action was baged

upon the planning that was done by the planning agency. ,
Secondly, I think it is important that the provisions which we -
framed, and which were in large part made the law of the land, have worked
13
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quite“efféctiiély; ahd,that in several cases the changes which were'made ;
in the drafts of the Resources Board have worked, if they made any differ-
ence at all, to the detriment of the program. '

We can be proud of the work we are doing when we see that it plays
a part in the defense of the country when that defense becomes necessarys

That is all T have.

QUESTION: When they try to encourage a plant by giving it a tax
write-of f or amortization, does that apply only to the Federal tax, and
is that corporation still liable for the state and local taxes, public
utility district taxes, and so on? »

" MR. KENDALL: Tt applies only to the Federal income taxes. The
provision is a part of the Internal Revenue Code, via the Revenue Act of
1950, and has no application to local taxes, state, or county.

Its operation, of course, is not to exempt but to delay. For
purposes of tax payments to the United States Govermment, it allows
the owner of the plant, instead of saying that the plant will have a

life of 30 years and taking a depreciation of 3 and a fraction percent
a year, to charge off the plant at as much as 20 percent each year.

That charge-off means that his gross profits are not cut into so
much, and he puts that money into the cost of the plant. It is in the
nature of a loan without interest. He may eventually have to pay pretty
much the same amount, but he will pay it five years laters o

QUESTION: I have two questions. The first is: Teo what extent did
the NSRB participate with the Congress in writing the provisions of the
Defense Production Act? The second question is this: You said nothing
about the points at which Congress took the initiative in writing these ,
things in which were not recommended by NSRB. There may be an insignif-
jcant number of them, but I notice that there is a Joint Committee on

 Defense Production, which is not an NSRB idea. Will you comment on
those points?

- MR. KENDALL: The question was, what part did NSRB take in the
legislative history of the Defense Production Act itself, if I may
rephrase the question some, and whether Congress put some things in of
their own initiative? . ‘

At the time of Korea we were able to get the bill before Congress
within a couple of weeks of the crossing of the 38th parallel, The first

hearing was held in Julye. That was pretty fast for a large group of
legislators.

1h
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The Resources Board was originally given, for a period of about six
months very heavy assignments under the Defense Production Act, It
presented the bill before the Senate Committee in July.. While the bill
was in on the floor and in conference, the Resources Board's staff was
continuously in touch with the congressional staffs,

Congress did put some things in that they wanted themselves, includ-
ing, as you have noted, the Joint Committee, which has worked pretty well.
The Joint Comittee has had a good staff, which has been willing to listen
to our problems and has really gone along with what we suggested, if we
thought the solutions out carefully before we suggested them, .

‘I think the committee's work has been quite admirably done., Its
actions have been dictated, so far as my knowledge goes, entirely by
its ideas of what was best for the program. The committee, on both ,
sides, both the Republican and Democratic forces, has generally supported
use They have ecriticized us to some extent, but we probably deserved
that criticism. Maybe they didn't criticize us quite as much as we .
deserved, » T

The provisions that the Congress put in, that have been most pecul-
iarly their own, at least according to us, have been the ones that have
limited the price-control title, which was a congressional idea. It ;
was required in the original act that price control should be used only
when wage controls are used also, which is at times quite impractical,

As you know, in general, once you get full price control, full wage control
1s quite workable. But if we try next spring to get along with very :
selective controls, controls over key materials and prodicts, you can ses .
the difficulty of trying to control wages in just a few industries, That -
sort of thing has been tried, but it has not worked, If we keep the
selective price control law, and Congress in the spring decides that it
will extend it in only a limited way, in certain portions and certain areas,
then we will certainly have to beg Congress to let us of f the hook on wage
control at onces : : :

COLONEL BARNES: It is my understanding that when the Presidential
recomiendations were made for this legislation, price and wage sontrols
were excluded from it, and Congress actually inserted them. Can you tell
us anything about the background of how that happened? You in your
address included that as one of the items that the National Security
Resources Board had included in the legislation.

MR, KENDALL: That is correct. What went into the act was in very
substantial part taken from the NSRB!'s recommendations, as embodied in

the emergency powers draft, It is a fact, however, that the President
did not ask for any price and wage title. '

The reasons for not putting that in--I don't feel that I am able to
saye. They were in part political and in part a feeling that this program
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might not be big enough to put a substantial strain on the economye It
obviocusly was that large, and I think the President was very glad
subsequently that the authority existeds :

Whether the original recommendation had anything to do with the
delay that occurred in getting price controls into effect, I actually
doubt. I think most of the delay was in getting together a staff of .
people who could operate the price control mechanisme It is a very
complicated thing to operate. . Tt takes a large staff, trained staff.
You just can't, despite Mr. Baruch's recomendations, put price control
in the day it is needed simply by saying that there will be no further
price increases. You mist have a staff ready immediately to relieve
industry of the difficulties that occur when you put in a general price
freeze.  The flow of papers the day after a price freeze would be tre-
mendous. It could not be handled by a small staff,

QUESTION: Thers seem to be two opposing forces in the Government
with respect to industry, particularly large industry. On the one hand
you have one segment of the Government, that is, the Administration,
that is interested in having very complicated, big projects accomplished
in industry, reguiring large outlays of capital, and consequently the
companies must be very large. They may possibly have to have combinations
of large companies in order to accomplish those projects. On the other
hand, there is another portion of the Government that is quite afraid
of the antitrust aspect of big business. I am aware that it is essential
to have big. business to do certain things and that there must be controls
put on big business to avoid any antitrust aspects. However, it seems te
me that big business is right in the middle quite frequently. Would you
care to comment on those things?

MR. KENDAIL: The fact is, of course, that big business is in the
middle, and frequently we are in the middle with it, by reason of those
opposing forces. The Smaller Defense Plants Administration-~which,
incidentally, is another thing that was created by Congress without
recomendation from the executive branch--has for its job the attempi
to get certain contracts away from big business and into the hands of
small businesse : '

The difficulties, of course, are tremendous, as most of you know.

The more experience you have had with military procurement, the more

~ you will realize that to try to get small business, or a number of
small businesses, to handle any substantial contract doubles or triples
the amount of supervision required and delays production substantiallys;
and that you frequently end up with unsatisfactory production. Yet
something has to be done to avoid the loss of that very important
segment of the economy, the small business segment, in time of defense

of the country.
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It is"just one ‘of 'those problems that is not easy to answer, We
have just got to work on it, Congress has twice now indicated that it
feels some independent groupe-like the Smaller War Plants Corporation,
that we had in‘World War II, or the Small Defense Plants Administration,
that we have in’this effort--should be created to see that those fellows
down in the procurement services don't just ignore the little fellew.

I don't think we can sey that they want to ignore the little fellow,
Bub they want to get the job dope as quickly and easily as possible. With
that-goncept of deing the job quickly and easily, including small business
in the: doing of ii is frequently difficult; and we do have to worry about
ite , ‘ o B : '

“I think some accomplishment has been made, There is this agreement
that presently exists between some procurement services and the small . .
- business agencies for letting substantial parts of certain types of i
contracts to small busingss, fer instance, ammumition boxes,

Actually this agreement has not worked without a considerable amount -
of trouble. Right now there is the question of how we can Justify giving
an amortization certificate to a small business to increase its capacity
for the production of ammmnition boxes when there is in existence large 4
business with ample capacity to produce ammunition boxes, The statute
tells us to use the tax ingcentive when capacity is needed, Hers is s . . .
situation where the capacity exists without spending any of the taxpayer's .
money, and yet there is a requirement that 70 percent of the ammunition
boxes be manufaectured by small busipess, Small business does not have
the capacity to do the job. I leave that problem with you,

_ QUESTION: I believe that during World Wer II there was al,;:af.en\sel :
Plants Corporatien, and that these synthetic rubber plants were comstructed
under that program, ‘ ~

MR, KENDALL: That is righte

QUESTION: T believe you said in your talk that right now there is
ne authority teo construct any such plants. Who handles the synthetic
rubber plants at the present time?

MR. KENDALL: The RFC is still handling that operation,

The hang-over from World War II of a large number of plants has been
very useful to us in this perieds The national industrial reserve, with
which you are familiar, is handled by the General Services Admimistratien.
We have put several of those govermment plants back in service in this
effort, Several other plants were released under the security clause,
subject to the right of the Government to come back, move in, and use the
plant for whatever it wes origipally used during the wer; they teo have been
taken advantage ofs The difficulty is that we have been unable to go beyond
thate : '
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Incidentally, I understand that currently the synthetic rubber plants
are to be reactivated in some parts of the country, -and that they. are
presenting another insoluble problem, because they need petroleum deriva=-
tives ‘that are alse used in making aviation gas, and we don't have enough
for both purposes. Se we need additional capacity. But we don't have
use for all those methanes except for aviation gas, and there isn't any

assured long-term sale for that materiale Therefore the industry isn't
anxious to increase its capacity. ‘

QUESTION: Assuming the present state of emergency and that the same
state of emergency continues, would you care to give your view as to the
feasibility of combining ODM with NSRB? ‘ '

MR, KENDAIL: T will be happy to give you my viewe I think it would
be a very good idea t¢ combine ODM and NSRB. How it could be done is, of
course, a matter of some complication.

There are now in existence several groups working on that problem.
Nelson Rockefeller, Milton Eisenhower, and Arthur Flemning--that committee
is working on the question of reorganization, which would probably include
the question that you raise. : : ‘ '

There is also a fine young man, Charles Stauffacher, who in the last
couple of years has given a very distinguished performance as assistant teo
Charles E. Wilson, He is currently working on that problem with General Clay,
who, I understand, is surveying it. 5o ‘other people are thinking about it, ‘
and the problem might have some sort of reasonable solution, I would say.

There are too many agencies in the high policy situatien, in the
high policy sphere. At the present time the kind of program in which we
are engaged has reached a plateau. We are still trying to increase cepacity .
in certain areas, the highest point eof procurement, we think, has not yet
been reached, but a great many of the heaviest problems have been solved.
So the number of daily problems is not enough to keep CDM, ESA, DPA, and
NSRB all busy wrestling with policiese There should be some sort of
consolidatien there, and I am very much in favor of ite But I don't know
how that will be done. .

QUESTION: Tt is my understanding that the Defense Production Act
of 1951 expires next spring. : :

MR. KENDAIL: The act passed in 1950 expires in part, the price and
wage control, in April, and the rest of the act in June.

QUESTICN: That being the case, then would you care to corment on the

possibility of Congress extending this actj and, if it does, the possible
. changes te it that you might'reconmend and which might go into effect?
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MR. KENDALLS I ‘have been ‘asked that question before; amd I don't
kiiow toa mh abont what is going to happen., Thers are a few things
thét I know with a reasonable degree of certain'by, others are very
eiuestionable. ‘ S

I do believé that 'bhere will be an extension of the pricrities and
allocations power in some form or another, because there is s¢ mich of
the- procurément program left to be ‘accomplished and military purchasing
must bé protected, and there must be some protection on the supply of
specifie materials for the civilians. There should be authority 4Af the
civilian drea to seé to i{; that the remaining supplies go to the most
imporbant usese . ‘ .

. There may or may not be a centinuation of the requisitionihg author-
ity ;'That has only been used once in this effort, But it is like a big
stick behind the door. 1t has helpedus to do the most with the least
dragtic contrel, bécause everyone knew that if he didn't do what he Was
supposed to,do, his property could be taken over on requisition. ‘S0 I
‘honestly think that it has seérved a greater purpose than its actual use
would suggest. I don't think there will be any substantial appasitien
to the exténsion éf those controls by ccmgress. ‘

Title III should be extended, because the expanded gaals whieh we '
have set have not been méet in several important areas. Again I don' t
expect thers will be substantial appos:ltlon to thate

Title IV s the price and wage title. I don't know just what is
going ‘t6 happen te that, As T teld you earlier, if in April we have
the same situation we have now, it seems to mé we should ask for an
extensione - There will be considersble opposition to that. Ther'e will
be & good deal of industry opposition, and pressure on both Congress and
ourselves to. get rid of controlse I would say that the chances of gefting
price control, not in its present form but with full powers, are a little
less than half, But the chance of getting some sort of price comtrol,
somewhat in its present form--I think somsthing of that sort will be
found to exist after April 30¢ I think the chances of that are a good
deal better. e .

- The admmstratlve tn,tle, which a.uthorizo you to use the other o
titles; of. course, will have to. continue if any of the others are éon’bin—
ued, - .

. Title V is settlement of labor disputes. P_robably nothing ﬁill be
done about that. e : . '

Title VI 1s credit "contrdi’s. I am inclined to believe that credit
controls may be continued in their present rather limited form. We no
lornger are allowed to use consumar-type controls, as you probably knoew,
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We are still given the right to limit credit on new housing; I think
probably that is an extension we will ask for. - -
There is rent control authority which exists in another bill. There
is substantial opposition to that. I think the rent control principle
will be continued, There were 2,400 cities that could continue it under
the authority given them last June; 1500 of them asked to continmue it.

" Local action was required and they took such actions 1500 communities,
including cities like Wilmingten, Chicago, San Francisco, and South Bend,
seem to feel that they need ite I doubt that Congress will want to say,
%t You are not going to have it." I think that will be continuede

COLONEL BARNES: We have done a lot of wondering here, many of the
students, as to what extent public opinion is a real influence initially
in the kind of legislation put in the program, and, after the legislation
is passed, what its effect is on what the governmental agencies actually
establish and put into effects It is a two-way question really. Ome is
the problem itself of trying o feel out public opinion to see what the
public wants and keep the program and the laws in step with the main
wishes of the pecple. The other one is trying to get the people to accept
something where the Government says, WThis is what you ought to have,
We kmow you don't like it, but we can see further ahead about this than
you can." Would you care to comment on that?

MR, KENDALL: I am not particularly well qualified to comment on
that, but I can't resist saying a few words about it.

Public opinion is, of course, a very important consideration in a
government that governs essentially by the consent of the people. But
in this area of national defense, perhaps more than in most other areas,
the special knowledge of the people who spend their lives in the national
defense effort, like most of you men here, is not available to the public
as a whole; and what the country needs far its defense is not reliably
told by a Gallup poll.

Now, where we choose between two ways of doing what we know must be
done, and one of them is just as good as the other, we can let public
opinion decide. But that doesn't happen in my experience very of tene
One is generally preferable over the other, because of ils greater effective~
ness or ease of use, I may often be necessary to convince the public that .
what you are doing is not done simply to harass them, but to accomplish

something which is for the national defense.
' I would say that public opinion in its most accepted sense is prob-
ably not very effective in the shaping of a defense program. But in any

action that is taken it is Congress that makes the final decision and
speaks for the people.
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You might argus that in the last analysis, if the people want to
commit suicide, they are entitled to do it. It is a fact that in any
government that has as its basic concept that what the people vote for
they can do, the government can be made totalitarian by the vote of the
people, It is not a violation of the democratic principle for the people
to get together and vote for totalitarianism if they want it, However,
we don't expect that to happen, ILikewise I think we can rely on public
opinion to go along with informed opimion in the national defense area.

- COLONEL BARNES: Mr. Kendall, I regret to say that the end of the
period has arrived, I want you to know that we are deeply indebted to
you for this splendid lecture and discussion., The appreoach that you
have used in comparing the proposed mobilization legislation as planned
by NSRB with the actual provisions authorized by Congress is an evulation
that is very helpful to us. It is an approach that has not been presented
to the college by any previous speaker, so far as I knows Thank you
very much,

(20 Feb 1953-~250)S/ss
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