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M r .  C h a r l e s  H. Kendall~ G e n e r a l  C o u n s e l ,  Off ice  of D e f e n s e  
M o b i l i z a t i o n ,  was  b o r n  in Buffa lo ,  New Y o r k ,  9 N o v e m b e r  1908. He 
a t t e n d e d  U n i o n  C o l l e g e ,  S c h e n e c t a d y ,  New Y o r k ,  and U n i v e r s i t y  of 
Buffa lo ,  r e c e i v i n g  his  L L . B .  in  1933. In 1941 he  j o i n e d  the l e g a l  
s t a f f  at  the  Off ice  of P r o d u c t i o n  M a n a g e m e n t .  D u r i n g  W o r l d  W a r  II 
he s e r v e d  as  a r e s e r v e  c o m m i s s i o n e d  o f f i c e r  in the U. S. Navy .  He 
was  a s s i g n e d  to the  State  D e p a r t m e n t  by  the Navy  in 1946 to a s s i s t  in  
the d i s p o s i t i o n  of s u r p l u s  p r o p e r t y  o v e r s e a s .  M r .  K e n d a l l  c o n t i n u e d  
wi th  the  Off ice  of F o r e i g n  L i q u i d a t i o n  C o m m i s s i o n e r  a f t e r  h is  r e l e a s e  
to i n a c t i v e  duty  s t a t u s  and b e c a m e  g e n e r a l  c o u n s e l  of tha t  o f f ice  in 1947. 
S ince  1948 he has  b e e n  G e n e r a l  C o u n s e l  of t h e  N a t i o n a l  R e s o u r c e s  
B o a r d ,  the D e f e n s e  P r o d u c t i o n  A d m i n i s t r a t i o n  and the Off ice  of D e -  
f e n s e  M o b i l i z a t i o n .  
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C O L O N E L  W A L S H :  G e n t l e m e n :  W i t h i n  t h e  p a s t  d a y  o r  t w o  we  
i s s u e d  a n  i n f o r m a t i o n  s h e e t  c o v e r i n g  t h e  l e g a l  a n d  l e g i s l a t i v e  a s p e c t s  
o f  e c o n o m i c  m o b i l i z a t i o n .  T h i s  m o r n i n g  we  h a v e  a n o t h e r  i n  o u r  
s e r i e s  of  g e n e r a l  l e c t u r e s  on  t h a t  s u b j e c t ,  s i n c e  i t  d o e s n ' t  f i t  p r e -  
c i s e l y  i n  a n y  o n e  u n i t  o f  t h e  c o u r s e ,  b u t  s t i l l  we  o u g h t  to  h a v e  i t  t o  
r o u n d  o u t  o u r  p i c t u r e  o f  e c o n o m i c  m o b i l i z a t i o n .  

A s  o u r  s p e a k e r  we  h a v e  M r .  C h a r l e s  H. K e n d a l l ,  o f  t h e  O f f i c e  o f  
D e f e n s e  M o b i l i z a t i o n .  He  i s  e x p e r i e n c e d  in  t h i s  f i e l d .  He  f i r s t  c a m e  
to  W a s h i n g t o n  a s  a l e g a l  a s s i s t a n t  i n  t h e  O f f i c e  o f  P r o d u c t i o n  M a n -  
a g e m e n t ,  in  W o r l d  W a r  II .  A f t e r  W o r l d  W a r  H he  w a s  l e g a l  c o u n s e l  
f o r  t h e  N a t i o n a l  S e c u r i t y  R e s o u r c e s  B o a r d .  C u r r e n t l y  h e  i s  G e n e r a l  
C o u n s e l  f o r  t h e  O f f i c e  of  D e f e n s e  M o b i l i z a t i o n .  

M r .  K e n d a l l  i s  a g r a d u a t e  o f  t h e  s h o r t  w a r t i m e  c o u r s e  a t  t h e  
I n d u s t r i a l  C o l l e g e ,  w h e n  h e  w a s  c o m m i s s i o n e d  in  t h e  N a v y .  

O n e  c o u l d  s a y  f r o m  t h e  b u l k  of  t h e  l e g a l  a n d  a d m i n i s t r a t i v e  p r o -  
c e d u r e s  t h a t  w e r e  r e q u i r e d  in  W o r l d  W a r  II,  t h a t  m o b i l i z a t i o n  m o v e s  
a l o n g  o n  t h e  c r e s t  of  a w a v e  of  p a p e r .  So I w o u l d  l i k e  to  w e l c o m e  a n  
a l u m n u s  b a c k  to  t h i s  p l a t f o r m  to  s p e a k  to  u s  on  t h e  s u b j e c t  I h a v e  d e -  
s c r i b e d .  

M r .  K e n d a l l ,  m a y  I p r e s e n t  y o u  to  t h i s  y e a r ' s  c l a s s ?  

M R .  K E N D A L L :  T h a n k  you ,  C o l o n e l .  I l i k e  to  b e  d e s i g n a t e d  
a s  a n  a l u m n u s .  I t  m a k e s  m e  f e e l  a t  h o m e .  

G e n t l e m e n ,  I do  f e e l  q u i t e  a t  h o m e ,  e x c e p t  f o r  t h e  l a c k  of  u n i f o r m s .  
T h e  l a s t  t i m e  I w a s  h e r e ,  e v e r y o n e  w a s  in  b e t t e r  c o l o r ,  m o r e  u n i f o r m  
c o l o r .  

I u s u a l l y  s p e a k  on  t h i s  s u b j e c t  f r o m  t h e  l e g i s l a t i v e  f r a m e w o r k  
f o r  m o b i l i z a t i o n ,  r u n n i n g  t h r o u g h  t h o s e  m a j o r  s t a t u t o r y  p r o v i s i o n s  
w h i c h  a r e  n e c e s s a r y  f o r  t h e  w a r t i m e  c o n t r o l s - - t h e  w a r t i m e  i r o n  
l u n g ,  a s  I t h i n k  of  i t .  I t  h a s  b e e n  c a l l e d  a l s o  a s t r a i t  j a c k e t .  I t  i s  



r e a l l y  m o r e  of  an  i r o n  l u n g ,  b e c a u s e  i n d u s t r y  i s  t o l d  w h a t  t o  do ,  h o w  
m u c h  i t  c a n  h a v e ,  a n d  w h a t  i t  c a n  c h a r g e  f o r  i t .  T h e r e  i s  r e a l l y  a 
s u b s t i t u t i o n  f o r  t h e  o r d i n a r y  e c o n o m i c  f o r c e s  t h a t  k e e p  i n d u s t r y  g o i n g  
a n d  g r o w i n g  in  p e a c e t i m e .  

\ 

That iron lung has many valves in connection with it. As I say, 
I usually run through the major statutory requirements of such a pro- 
gram, and I will do so today. But I am going to try to do it a little 
more quickly than usual, because I want to get on to something that 
interests me particularly, and I think will interest you, which I con- 
sider to be the major or central economic mobilization planning prob- 
lem today. It is the source of authority, source of controls, in the 
event of a sudden attack upon the United States without the statutory 
readiness, so to speak, without the standby laws that we have all 
heard about, that are debated, and which would certainly be very de- 
sirable, but which do not exist. 

T o  go f i r s t ,  h o w e v e r ,  t o  t he  m e a t  of  t he  m e a l ,  l e t  m e  r e a d  a 
p r o p o s a l  of  a l e g i s l a t i v e  o u t l i n e  h e r e .  T h i s  i s  a d r a f t  b i l l  w h i c h  m i g h t  
be  i n t r o d u c e d ,  i n  t h e  e v e n t  of  w a r ,  f o r  p u r p o s e s  o f  e c o n o m i c  m o b i -  
l i z a t i o n .  T h e  p u r p o s e s  a r e  s t a t e d  to  b e :  

"(a) the maximum utilization of the productive potential of 
industry through conversion of plants, the spreading of war orders 
among qualified production facilities, both large and small, and 
the extensive development of subcontracting practices; 

"(b) the maximum utilization of available materials for es- 
sential production through conservation, substitution, and the 
elimination of hoarding and manipulation; 

"(c) the maximum utilization of the Nation's manpower; 

"(d) the prevention of speculation in essential materials; 

"(e) the maintenance of labor standards and the rights of 
employers and employees to settle their differences through the 
processes of voluntary collective bargaining, so far as possible; 
and 

"(f)  t h e  m a i n t c - n a n c e  of  a s o u n d  c i v i l i a n  e c o n o m y  a n d  t h e  
e q u i t a b l e  d i s t r i b u t i o n  of  e s s e n t i a l  c i v i l i a n  g o o d s .  " 

T h o s e  a r e  a f i n e  s e t  of  p u r p o s e s ,  a n d  a l l  v e r y  i m p o r t a n t .  

2 



The  f i r s t  one we c o m e  to in th i s  p a r t i c u l a r  c o l l e c t i o n  i s  the  p r i -  
o r i t i e s  and  a l l o c a t i o n s  a u t h o r i t y .  On the p o s s i b i l i t y  t ha t  tha t  i s  not  
c l e a r  to a l l  of you,  I t h ink  I m i g h t  r e a d  tha t  p a r a g r a p h .  Th i s  i s  a 
v e r y  i m p o r t a n t  a u t h o r i t y .  

" T h e  P r e s i d e n t  is  h e r e b y  a u t h o r i z e d  (1) to r e q u i r e  tha t  p e r -  
f o r m a n c e  u n d e r  c o n t r a c t s  o r  o r d e r s  (o the r  than  c o n t r a c t s  of e m -  
p l o y m e n t )  w h i c h  he d e e m s  n e c e s s a r y  o r  a p p r o p r i a t e  to p r o m o t e  
the  n a t i o n a l  d e f e n s e  s h a l l  t ake  p r i o r i t y  o v e r  p e r f o r m a n c e  u n d e r  
any  o t h e r  c o n t r a c t  o r  o r d e r ,  and, f o r  the p u r p o s e  of a s s u r i n g  
s u c h  p r i o r i t y ,  to r e q u i r e  a c c e p t a n c e  and p e r f o r m a n c e  of s u c h  
c o n t r a c t s  o r  o r d e r s  in p r e f e r e n c e  to o t h e r  c o n t r a c t s  o r  o r d e r s  
by  any  p e r s o n  he f inds  to be c a p a b l e  of t h e i r  p e r f o r m a n c e ,  and  
(2) to allocate materials and facilities in such manner, upon 
such conditions, and to such extent as he shall deem necessary 
or appropriate to promote the national defense." 

It  i s  u n d e r  tha t  a u t h o r i t y ,  o r  s o m e t h i n g  l ike  it, tha t  a C M P ,  a 
C o n t r o l l e d  M a t e r i a l s  P l a n ,  i s  put in to  e f f ec t .  T h i s  is  the m a c h i n e r y  
w h e r e b y  a c o t t o n  m i l l  i s  r e q u i r e d  tb t r a n s f e r  i t s  p r o d u c t i o n  f r o m  
c h a m b r a y  o r  c o t t o n  s h i r t s  to co t ton  duck  b e c a u s e  tha t  is  m o r e  i m p o r -  
t an t  to d e f e n s e .  It i s  the a u t h o r i t y  w h e r e b y  the a v a i l a b i l i t y  of s t e e l  
and c o p p e r  and a l u m i n u m  to a p a r t i c u l a r  p r o d u c i n g  c e n t e r  is  l i m i t e d  
and  c o n t r o l l e d .  It  is  the  a u t h o r i t y  u n d e r  w h i c h  a l l  the  l i m i t a t i o n  o r d e r s  
in  w a r t i m e  a r e  i s s u e d .  

It  is  i m p o r t a n t  to no te  of th i s  p a r t i c u l a r  a u t h o r i t y  tha t  it  d e a l s  
wi th  i t e m s  and f a c i l i t i e s  in the  s t r e a m  of c o m m e r c e .  It d e a l s  w i th  
th ings  w h i c h  a r e  he ld  f o r  s a l e ,  o r  o f f e r e d  fo r  s a l e ,  o r  u s e d  in the 
p r o d u c t i o n  of i t e m s  f o r  s a l e .  It does  not  r e a c h  s o m e t h i n g  tha t  i s  in -  
t e n d e d  f o r  u s e  by  the i n d i v i d u a l  who owns  it  and not  f o r  s a l e .  

T h a t  b r i n g s  us  to the  nex t  a u t h o r i t y ,  wh ich  is  c a l l e d  " R e q u i s i -  
t i o n i n g "  and r e a d s  in p a r t :  

" W h e n e v e r  the P r e s i d e n t  d e t e r m i n e s  (1) tha t  the u s e  of any  
e q u i p m e n t ,  s u p p l i e s ,  m u n i t i o n s ,  o r  c o m p o n e n t  p a r t s  t h e r e o f ,  o r  
m a t e r i a l s  o r  f a c i l i t i e s  n e c e s s a r y  fo r  the m a n u f a c t u r e ,  s e r v i c i n g ,  
o r  o p e r a t i o n  of s u c h  e q u i p m e n t ,  s u p p l i e s ,  m u n i t i o n s  or  c o m p o n e n t  
p a r t s ,  is  n e e d e d  f o r  the n a t i o n a l  d e f e n s e ,  (2) tha t  such  n e e d  is  
i m m e d i a t e  and i m p e n d i n g  and s u c h  as w i l l  not a d m i t  of d e l a y  o r  
r e s o r t  to any  o t h e r  s o u r c e  of supp ly  and (3) tha t  a l l  o t h e r  m e a n s  
of ob t a in ing  the u s e  of s u c h  p r o p e r t y  upon  f a i r  a n t  r e a s o n a b l e  
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t e r m s  have  b e e n  e x h a u s t e d ;  he is  a u t h o r i z e d  to r e q u i s i t i o n  such  
p r o p e r t y  o r  the u s e  t h e r e o f  fo r  the d e f e n s e  of the U n i t e d  S ta t e s  
upon  the p a y m e n t  of j u s t  c o m p e n s a t i o n  f o r  s u c h  p r o p e r t y  o r  the  
u s e  t h e r e o f  r o b e  d e t e r m i n e d  as h e r e i n a f t e r  p r o v i d e d ;  . . . .  

Suppose  the A r m y  n e e d e d  y o u r  a u t o m o b i l e .  It w o u l d n ' t  he lp  to 
p r o v i d e  tha t  you shou ld  p r e f e r  the G o v e r n m e n t  as  i t s  p u r c h a s e r ,  b e -  
c a u s e  you had  no i n t e n t i o n  of s e l l i n g  it to anyone .  You w o u l d  be  happy  
to p r e f e r ;  you w o u l d n ' t  s e l l  it  at a l l .  U n d e r  th i s  a u t h o r i t y  y o u r  c a r  
c o u l d  be  p i c k e d  up and i t s  f a i r  va lue  paid .  U n d e r  th i s  p r o v i s i o n  in 
the  d e t a i l e d  p a r a g r a p h  fo l l owing  the one w h i c h  I r e a d ,  fo r  d e t e r m i n i n g  
the f a i r  v a l u e ,  you c o u l d  r e s o r t  to j u d i c i a l  p r o c e s s  if you w e r e n ' t  
s a t i s f i e d  wi th  the f a i r  va lue  d a £ e r m i n e d  by the G o v e r n m e n t .  

The next in this compilation is called "Expansion of Productive 
Capacity and Supply. " It authorizes the making of loans and the 
guarantee of loans for the building byprivate enterprise of industrial 
capacity--plants, mines, transportation systems, and so on. There 
is also authority for the Government to buy and sell materials for the 
same purposes. 

We u s e d  tha t  s a m e  a u t h o r i t y  in  the K o r e a n  p e r i o d  to a u g m e n t  o u r  
a l u m i n u m  c a p a c i t y .  As you p r o b a b l y  w e l l  know, in  the y e a r s  s i n c e  
1950 o u r  c a p a c i t y  fo r  the p r o d u c t i o n  of a l u m i n u m  in  th i s  c o u n t r y  has  
v i r t u a l l y  d o u b l e d - - f r o m  about  750 ,000  tons  a y e a r  to in  the n e i g h b o r -  
hood  of 1 ,500 ,  000 tons .  And wi th  the i n c r e a s e  in the C a n a d i a n  p r o -  
duc t ion ,  we a r e  now in a p o s i t i o n  w h e r e  the N o r t h  A m e r i c a n  C o n t i n e n t  
puts  out  b e t t e r  t han  2 ,000 ,  000 tons  a y e a r ,  n e a r l y  t h r e e  t i m e s  wha t  
we put out in  1949. 

F u r t h e r ,  th i s  p a r t i c u l a r  p r o v i s i o n  a u t h o r i z e s  the a c q u i s i t i o n ,  
c o n s t r u c t i o n ,  d e v e l o p m e n t ,  and e x p a n s i o n  of f a c i l i t i e s  b y  the  G o v e r n -  
m e n t .  In a s i t u a t i o n  in w h i c h  p r i v a t e  e n t e r p r i s e  i s  u n w i l l i n g  to b u i l d  
a p lant ,  b e c a u s e  of l a c k  of f o r e s e e a b l e  p r o f i t s ,  th is  w o u l d  a u t h o r i z e  
the G o v e r n m e n t  to s t ep  in and bu i ld  i t  and  o p e r a t e  it  i t s e l f .  

The  next  t i t l e  is  " A c q u i s i t i o n  and D i s p o s i t i o n  of R e a l  P r o p e r t y .  " 
Tha t  is  a u t h o r i t y  in e f f ec t  to t ake  r e a l  e s t a t e  on a r e q u i s i t i o n i n g  b a s i s ,  
f i l ing  a p e t i t i o n  in c o u r t  f o r  i t s  c o n d e m n a t i o n ,  but  p r o c e e d i n g  as soon  
as the pe t i t i on  is  f i l ed  and a c e r t a i n  d e p o s i t  i s  m a d e ,  as though  it  
a l r e a d y  b e l o n g e d  to the G o v e r n m e n t .  

The  next  is  " E m e r g e n c y  C o n t r a c t i n g  A u t h o r i t y . "  Th i s  i s  a v e r y  
s i m i l a r  one to the one now in e x i s t e n c e ,  u n d e r  T i t l e  II of the W a r  
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P o w e r s  Act ,  w h i c h  has  b e e n  e x t e n d e d  y e a r l y  e v e r  s i n c e  W o r l d  W a r  
II, wh ich  a u t h o r i z e s  the p r o c u r e m e n t  of goods  by  the m i l i t a r y  d e p a r t -  
m e n t s  and the  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  wi thou t  r e g a r d  to the 
n o r m a l  r e q u i r e m e n t s  of G o v e r n m e n t  c o n t r a c t s ,  w h e r e  j u s t i f i e d  in the 
i n t e r e s t  of n a t i o n a l  d e f e n s e .  

It is  u n d e r  tha t  type  of a u t h o r i t y  tha t  a m e n d m e n t s  wi thout  con -  
s i d e r a t i o n  a r e  a c c o m p l i s h e d - - a n  i m p o r t a n t  l e g a l  poin t .  When  you 
a m e n d  a c o n t r a c t  to i n c r e a s e  the a m o u n t  of m o n e y  tha t  the c o n t r a c t o r  
w i l l  ge t  f o r  h i s  p r o d u c t i o n ,  it  is  the g e n e r a l  r u l e  tha t  d u r i n g  the c o n -  
t r a c t i n g  p e r i o d  the  G o v e r n m e n t  s h a l l  r e c e i v e  s o m e  c o n s i d e r a t i o n  fo r  
tha t  add i t ion .  In t i m e  of w a r  o r  m o b i l i z a t i o n ,  when  we a r e  e x p e r i -  
m e n t i n g  wi th  new p l a n e s ,  new guns,  new b o m b s ,  we m a y  not  know 
what  t hey  w i l l  c o s t .  The c o n t r a c t o r  m a y  f ind h i m s e l f  b o u n d  by  con-  
t r a c t  to p r o d u c e  s o m e t h i n g  fo r  a d o l l a r  tha t  c o s t s  a d o l l a r  and a 
q u a r t e r .  So a u t h o r i t y  to c h a n g e  the c o n t r a c t  p r i c e  wi thou t  any new 
c o n s i d e r a t i o n  to the G o v e r n m e n t  is  r e q u i r e d .  

No th ing  l ike  the next  p r o v i s i o n  has  b e e n  in e f f ec t  in any  of ou r  
r e c e n t  w a r s - - W o r l d  W a r  I, W o r l d  W a r  II, o r  K o r e a .  It h a s  to do 
wi th  p lan t  s e i z u r e .  

You m a y  r e m e m b e r  the a t t e m p t  to s e i z e  the s t e e l  p l an t s  b a c k  in 
1952, w h i c h  the S u p r e m e  C o u r t  he ld  w a s  i n e f f e c t i v e .  Tha t  s e i z u r e  
was  a t t e m p t e d  wi thou t  r e l i a n c e  upon  any  s p e c i f i c  s t a t u t e ,  a l t hough ,  
i n t e r e s t i n g l y  enough ,  t h e r e  was  a s t a t u t e  on the books  w h i c h  m i g h t  
have  b e e n  u s e d  and,  in fac t ,  did a l m o s t  fit  the  s i t ua t i on .  If it  had  
b e e n  r e l i e d  on, t h e r e  is  a p o s s i b i l i t y ,  in  m y  op in ion  at l e a s t ,  t ha t  
the S u p r e m e  C o u r t  wou ld  have  p u s h e d  on the e d g e s  of the f a c t s  to 
m a k e  t h e m  f i t  m u c h  m o r e  r e a d i l y  than  i t  d id  push  on the e d g e s  of the  
law to m a k e  it f i t  what  was  done .  Tha t  p lan t  s e i z u r e  was  found  to be  
i m p r o p e r  and  i n e f f e c t i v e .  

Now, h e r e  is  a u t h o r i t y  that ,  un l i ke  t h o s e  r e l i e d  upon,  fo r  e x -  
a m p l e ,  in  W o r l d  W a r  II to take  o v e r  s e v e r a l  a i r p l a n e  p lan t s  and 
d i v e r s  o t h e r  p l an t s ,  g e n e r a l i z e s  the who le  p r o b l e m .  It d o e s n ' t  t a l k  
about  l a b o r  s t o p p a g e s .  It d o e s n ' t  t a l k  about  p a r t i c u l a r  t y p e s  of p u r -  
c h a s e s .  It t r e a t s  in  g e n e r a l  of the n a t i o n a l  d e f e n s e  n e c e s s i t y  of a 
s e i z u r e .  I wou ld  l ike  to r e a d  th is  l anguage ,  b e c a u s e  I t h ink  it i s  
s ignf f i c  ant .  

5 
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" W h e n e v e r  the P r e s i d e n t  f~nds 

"(1) tha t  a c o n t r a c t  o r  o r d e r  f o r  m a t e r i a l s  o r  s e r v i c e s  n e c -  
e s s a r y  o r  a p p r o p r i a t e  to p r o m o t e  the n a t i o n a l  d e f e n s e ,  and i d e n -  
t i f i a b l e  as  such ,  has  b e e n  p l a c e d  wi th  o r  o f f e r e d  to a p e r s o n  
o p e r a t i n g  a p lant ,  m i n e ,  o r  f a c i l i t y  p r o d u c i n g  o r  f u r n i s h i n g  o r  
c a p a b l e  of p r o d u c i n g  o r  f u r n i s h i n g  s u c h  m a t e r i a l s  o r  s e r v i c e s ,  

"(2) tha t  such  p e r s o n  has  f a i l e d  o r  is  l i k e l y  to fa i l  to p r o d u c e  
o r  f u r n i s h  s u c h  m a t e r i a l s  o r  s e r v i c e s  w i th in  a r e a s o n a b l e  t i m e  
at  a r e a s o n a b l e  p r i c e  as d e t e r m i n e d  by the P r e s i d e n t ,  

"(3) tha t  such  f a i l u r e  wi l l  i m p e d e  the n a t i o n a l  d e f e n s e  e f fo r t ,  
and 

"(4) tha t  the publ ic  i n t e r e s t  r e q u i r e s  the  o p e r a t i o n  of s u c h  
p lan t ,  m i n e ,  o r  f a c i l i t y  by  the G o v e r n m e n t ,  he  m a y  t ake  i m m e -  
d ia t e  p o s s e s s i o n  of s u c h  plant ,  m i n e ,  o r  f a c i l i t y  and o p e r a t e  i t  
f o r  the  p r o d u c t i o n  o r  f u r n i s h i n g  of s u c h  m a t e r i a l s  o r  s e r v i c e s  as 
m a y  be n e c e s s a r y  o r  a p p r o p r i a t e  to p r o m o t e  the n a t i o n a l  d e f e n s e . "  

T h e r e  is  p r o v i s i o n ,  of c o u r s e ,  f o r  the p a y m e n t  of f a i r  v a l u e  f o r  
the u s e  of the  p l an t .  

T h e n  t h e r e  is  a p r o v i s i o n  fo r  e m e r g e n c y  f o r e i g n  a s s i s t a n c e - - t h e  
l e n d - l e a s e  type  of th ing .  

And then  a p r o v i s i o n  f o r  p r i c e  and wage  s t a b i l i z a t i o n .  We have  
l e a r n e d ,  and o t h e r  c o u n t r i e s  have  l e a r n e d  wi th  m u c h  g r e a t e r  pa in  
than  we have ,  tha t  in t i m e  of m o b i l i z a t i o n ,  w h e n  d e m a n d  f a r  e x c e e d s  
supply ,  and the n a t u r e  of the d e m a n d  is  u n u s u a l  and e x t r a o r d i n a r y ,  
tha t  u n c o n t r o l l e d  p r o f i t s  m a y  m e a n  d e v a l u a t i o n  of the c u r r e n c y  to the 
po in t  w h e r e  a p p r o p r i a t i o n s  a r e  not  s u f f i c i e n t  to a c c o m p l i s h  d e f e n s e ,  
and w h e r e  a f t e r  a whi le  the ho ld ing  of a p i e c e  of p r o p e r t y  b e c o m e s  
m o r e  i m p o r t a n t  t han  u s i n g  it  o r  s e l l i n g  i t .  So p r i c e  and wage  c o n -  
t r o l s  a r e  an e s s e n t i a l  of e c o n o m i c  m o b i l i z a t i o n .  

I would  l ike  to r e a d  f r o m  th is  e n a c t m e n t  t h r e e  s h o r t  p a r a g r a p h s ,  
b e c a u s e  I th ink  t hey  r e p r e s e n t  a r a t h e r  g e n e r a l i z e d ,  again,  k n o w i n g l y  
g e n e r a l i z e d ,  a p p r o a c h  to the p r o b l e m ,  and w h i c h  I would  hope would  
be  e f f e c t i v e  to take  c a r e  of any s p e c i a l  i n t e r e s t s  tha t  m i g h t  have  to be 
r e c o g n i z e d .  
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" W h e n e v e r  the P r e s i d e n t  f inds  tha t  i m m e d i a t e  s t e p s  m u s t  be  
t a k e n  to p r e v e n t  i n f l a t i o n a r y  i n c r e a s e s  in p r i c e ,  wage ,  and r e n t  
l e v e l s ,  he is  a u t h o r i z e d  to take  the  fo l l owing  i n t e r i m  a c t i o n  p e n d -  
ing  e n a c t m e n t  by C o n g r e s s  of s u p e r s e d i n g  l e g i s l a t i o n  d e s i g n e d  to 
s t a b i l i z e  p r i c e ,  wage ,  and r e n t  l e v e l s .  

"The President is thereupon authorized to establish a general 
freeze which imposes ceilings with respect to (I) all prices, 
rentals, commissions, margins, markups, rates, fees, charges, 
allowances, or any other form of prices paid or received on the 
sale or delivery, or the purchase or receipt, by or to any person, 
of commodities and services; (2) all wage and salary rates, and 
other compensation paid or received with respect to employment; 
and (3) all rents paid or received for the use or occupancy of 
housing accommodations. 

"The President may make appropriate adjustments, sus- 
pensions, exemptions, and exceptions which may be required in 
the interest of national defense or to further the administration 
and objectives of this title: Provided, That the authority con- 
ferred by this subsection shall not be used to accomplish the 
general control of either prices or wages without providing for 
the general control of the other at the same time." 

The  next  i t e m  is  a r a t h e r  l e n g t h y  p r o v i s i o n  f o r  the c o n t r o l  of 
c o n s u m e r  and r e a l  e s t a t e  c r e d i t .  As you have  n o t i c e d  in the p a p e r s ,  
t h e r e  is  c o n s i d e r a t i o n  b e i n g  g iven  now to the e n a c t m e n t  of s o m e  s o r t  
of c r e d i t  c o n t r o l  a u t h o r i t y  on a s t a n d b y  b a s i s .  

The next item is "Employment Control, " so called. This, of 
course, is one of the more difficult areas of economic controls in 
wartime. I think this approach is reasonably to be expected to have 
general acceptance, though it is too much to hope that it would have 
complete acceptance. Let me read again. 

"Whenever the President determines that a labor shortage 
or threatened labor shortage in any plant or area, or in any type 
of work, impedes or threatens to impede the national defense 
effort, he may by regulation or order: (a) limit or reduce the 
number of persons that may be employed by any employer, and 
(b) limit employment of workers to activities essential to the 
national health, safety or interest. 



" T h e  P r e s i d e n t  m a y  l i m i t  t h e  e m p l o y m e n t  o p p o r t u n i t i e s  
w h i c h  w o r k e r s  a r e  a u t h o r i z e d  to  a c c e p t  t o  t h o s e  w h i c h  a r e  f o u n d  
t o  be  e s s e n t i a l  t o  t h e  n a t i o n a l  h e a l t h ,  s a f e t y  o r  i n t e r e s t .  S u c h  
l i m i t a t i o n s  m a y  b e  i m p o s e d  b a s e d  u p o n  a g e ,  s k i l l ,  s e x ,  o r  o t h e r  
r e l e v a n t ,  n o n -  d i s c r i m i n a t o r y  c l a s s i f i c a t i o n ;  p r o v i d e d  t h a t  n o t h i n g  
in  t h i s  A c t  s h a l l  b e  c o n s t r u e d  to  a u t h o r i z e  t he  P r e s i d e n t  t o  c a u s e  
a n y  w o r k e r  t o  be  a s s i g n e d  to  e m p l o y m e n t  a g a i n s t  t h e  w o r k e r ' s  
w i l l .  " 

I m i g h t  p a u s e  t h e r e  to  s a y  t h a t  a s s i g n m e n t  t o  a job  a g a i n s t  a 
w o r k e r ' s  w i l l  i s ,  o f  c o u r s e ,  a s o r e  p o i n t .  W h e n  y o u  d r a f t  a m a n ,  
y o u  d o n ' t  a s k  h i m  w h e t h e r  h e  w a n t s  to  go  in  t he  A r m y .  Y o u  d r a f t  h i m  
a n d  p u t  h i m  in .  B u t  a s s i g n i n g  a w o r k e r  t o  a j ob  a g a i n s t  h i s  w i l l  i s  
c o n s i d e r e d  b y  m a n y  r e s p o n s i b l e  a u t h o r i t i e s  t o  b e  one  w a y  to  g e t  a job  
b o t c h e d ;  t h a t  i s  t h e r e  i s  n o  w a y  to  g e t  w o r k  ou t  o f  a m a n  w h o  d o e s n ' t  
w a n t  t o  w o r k .  T h a t  i s  s u b j e c t  to  a r g u m e n t ,  of  c o u r s e .  S o m e  of  t h e  
f e l l o w s  t h a t  y o u  d r a f t  m a y  n o t  w a n t  t o  be  d r a f t e d ,  b u t  t h e y  a r e  r e -  
q u i r e d  to  g e t  o u t  a n d  do s o m e  s o r t  of  a j ob .  

H o w e v e r ,  t h e  f a c t  i s ,  I t h i n k ,  t h a t  i f  y o u  c o v e r  a l l  t h o s e  w h o  a r e  
e c o n o m i c a l l y  s o  s i t u a t e d  t h a t  t h e y  m u s t  w o r k  in  o r d e r  to  l i v e ,  a n d  
y o u  c o v e r  a l l  t h o s e  w h o  w a n t  to  w o r k ,  w h o  a r e  w i l l i n g  to  m a k e  t h e m -  
s e l v e s  a v a i l a b l e  f 6 r  a p u r p o s e  s u c h  a s  n a t i o n a l  d e f e n s e ,  t h e n  t h e  p e r -  
c e n t a g e  t h a t  i s  l e ~  of  n o - g o o d s  i s  v e r y  s m a l l  i n d e e d .  So t h a t ,  w h i l e  
y o u  m a y  h a v e  o c c a s i o n  f o r  s o m e  e x c i t e m e n t ,  s o m e  d i s a p p o i n t m e n t ,  
s o m e  r a n c o r ,  b e c a u s e  we  a r e  no t  p r o p o s i n g  to  go  a s  f a r  a s  t h e  B r i t i s h  
d i d  i n  c o m p l e t e  c o n t r o l  of  c i v i l i a n  e m p l o y m e n t ,  y o u  m a y  b e  g e t t i n g  
s o m e  a s s e t s  o u t  of  i t .  Y o u  m a y  r e t a i n  t h e  v e r y  i m p o r t a n t  c o n c e p t  o f  
c o o p e r a t i o n  a n d  w i l l i n g n e s s  a n d  s t i l l  in  e f f e c t  c o n t r o l  a l m o s t  a l l  t h e  
e f f e c t i v e  w o r k i n g  f o r c e .  

T h a t  w a s  a p a r e n t h e t i c a l  r e m a r k .  I w i l l  go  b a c k  to  w h a t  I w a s  
r e a d i n g .  

"The President is authorized and empowered upon terms and 
conditions in the public interest (a) to provide financial and other 
help not otherwise available for training persons engaged in or 
needed to fill jobs in essential production; (b) to provide travel 
and settlement allowances not otherwise available to persons 
taking distant employment in essential production; (c) to provide 
technical assistance to improve labor utilization in mines, plants 
and facilities engaged in essential production; (d) to provide for 
the installation of community facilities necessary or appropriate 
to the effective mobilization and maximum utilization of labor in 
essential production." 
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That ,  of c o u r s e ,  is  m a c h i n e r y  w h i c h  would  be u s e f u l  in any  f o r m  
of e m p l o y m e n t  c o n t r o l .  

The next section is on labor disputes. Here again is a matter of 
considerable delicacy. The proposal that we have in mind here is, I 
believe, straightforward, but perhaps leans a little on the side of 
control and against freedom of bargaining. It starts off with these 
words: 

"I t  is  the p u r p o s e  of th i s  t i t l e  to p r o v i d e  f o r  the s e t t l e m e n t  
of l a b o r  d i s p u t e s  t h r o u g h  the p r o c e d u r e s  and p r a c t i c e s  of c o l l e c -  
t ive  b a r g a i n i n g ,  s u b j e c t  to the n e c e s s i t i e s  of p r i c e  and w a g e  s t a b i -  
l i z a t i o n  and of u n i n t e r r u p t e d  p r o d u c t i o n  fo r  n a t i o n a l  d e f e n s e .  " 

Tha t  l a s t  p h r a s e  is  c a r r i e d  out in th is  l anguage  f u r t h e r  on in the 
bill: 

"The Board"--that is, a labor board--"shall act upon labor 
disputes affecting national defense referred to it by the Director 
of the Federal Mediation and Conciliation Service. It shall hold 
such hearings as it deems proper, and shall, where the parties 
to the dispute fail to agree, provide by order the wages and hours 
and all other terms and conditions (customarily included in eollec- 
tive bargaining agreements) governing the relations between the 
parties, which shall be in effect until further order of the Board. " 

The  next  i s  a p r o v i s i o n  fo r  the  c e n s o r s h i p  of c o m m u n i c a t i o n s - - o f  
r e l a t i v e l y  m i n o r  i m p o r t a n c e  to o u r  d i s c u s s i o n .  

T h e n  u n d e r  " G e n e r a l  P r o v i s i o n s "  t h e r e  a r e  s o m e  i n t e r e s t i n g  
a u t h o r i t i e s .  One of the m o s t  i m p o r t a n t  is  tha t  fo r  r e o r g a n i z a t i o n  of 
the G o v e r n m e n t  i t s e l f .  Th i s  l a n g u a g e  is the k e r n e l  of the a u t h o r i t y  
the r e :  

" T h e  P r e s i d e n t  is  a u t h o r i z e d  to m a k e  s u c h  r e d i s t r i b u t i o n  of 
f u n c t i o n s  a m o n g  a g e n c i e s  of the G o v e r n m e n t ,  i n c l u d i n g  s u c h  
a g e n c i e s  as  m a y  h e r e a f t e r  be c r e a t e d  by the C o n g r e s s  o r  the 
P r e s i d e n t ,  as he m a y  d e e m  n e c e s s a r y  fo r  the m o r e  e f f e c t i v e  
a d m i n i s t r a t i o n  of the E x e c u t i v e  B r a n c h  of the  G o v e r n m e n t  f o r  
p u r p o s e s  of n a t i o n a l  d e f e n s e .  " 

T h e r e  is i n c l u d e d  in t h e s e  g e n e r a l  p r o v i s i o n s ,  a u t h o r i t y ,  of 
c o u r s e ,  to r e q u i r e  a p p e a r a n c e ,  t e s t i m o n y ,  the p r o d u c t i o n  of r e c o r d s - -  



t h a t  s o r t  of  t h i n g - - t h e  m a c h i n e r y  of  c o n t r o l s ,  t h e  c r e a t i o n  of  t h e  w a v e  
of  p a p e r  t h a t  I h a v e  b e e n  s w i m m i n g  in  f o r  m a n y  y e a r s .  

'\ 

Here is a provision that is interesting in connection with the prob- 
lem that I am now going to get to: 

" A l l  a c t s ,  a c t i o n s ,  r e g u l a t i o n s ,  r u l e s ,  o r d e r s  a n d  p r o c l a -  
m a t i o n s  t a k e n ,  p r o m u l g a t e d ,  m a d e  o r  i s s u e d  b y  o r  p u r s u a n t  t o  
t h e  d i r e c t i o n  of  t h e  P r e s i d e n t  s i n c e "  a g i v e n  d a t e  " w h i c h  w o u l d  
h a v e  b e e n  a u t h o r i z e d  i f  t he  p r o v i s i o n s  o f  t h i s  A c t  h a d  b e e n  in  
e f f e c t  a t  t h e  t i m e ,  a r e  h e r e b y  a p p r o v e d ,  r a t i f i e d ,  a n d  c o n f i r m e d .  

T h a t  i s  a l m o s t  s e l f - e x p l a n a t o r y .  I t  b e a r s  u p o n  w h a t  I h a v e  c a l l e d  
t h e  c e n t r a l  p r o b l e m  of e c o n o m i c  m o b i l i z a t i o n  p l a n n i n g  t o d a y - - t h e  
p r o b l e m  of  w h a t  we  do  i f  a n  a t t a c k  c o m e s  a n d  s u b s t a n t i a l  d a m a g e  i s  
d o n e  to  t h e  c o u n t r y  a n d  o u r  l e g i s l a t i v e  r e a d i n e s s  i s  n o t  c o m p l e t e .  

We h a v e  g o n e  o v e r  t h e  m a j o r  e l e m e n t s ,  i n  m y  o p i n i o n ,  of e c o -  
n o m i c  m o b i l i z a t i o n  a u t h o r i t y ,  and  i t  r e m a i n s  n o w  to c o n s i d e r  a f e w  
a s s u m p t i o n s  a b o u t  t he  a t t a c k ,  to  b r i n g  t h e  p r o b l e m  i n t o  f o c u s .  

It was shown that there is available as legislative authority the 
Defense Production Act, for example, which includes not an ideal, 
but an adequate, priorities and allocations clause. It includes authority 
to lend money, to guarantee loans, and to purchase materials for the 
expansion of capacity. It contains also a very limited authority to 
exempt cooperative action by industry from the antitrust laws where 
those actions are in the interest of national defense. 

T h e r e  i s  a l s o  on  t h e  s t a t u t e  b o o k s  a F e d e r a l  C i v i l  D e f e n s e  A c t ,  
w h i c h  a u t h o r i z e s  t he  f o r m a t i o n  of  a c i v i l  d e f e n s e  b o d y ,  an  o r g a n i z a t i o n ;  
a n d  a u t h o r i z e s  i n  t i m e  of  e m e r g e n c y  s o m e  l i m i t e d  r e q u i s i t i o n i n g  
a u t h o r i t y  f o r  t h e  p u r p o s e s  o f  c i v i l  d e f e n s e .  

There is authority, as I mentioned earlier, in Title II of the 
First War Powers Act for extraordinary procurement. 

T h e r e  a r e  a n u m b e r  o f  s t a t u t e s  t h a t  c o m e  i n t o  Life u p o n  t h e  o c -  
c u r r e n c e  o f  a w a r  o r  e m e r g e n c y ,  s o m e  of  w h i c h  a r e  r e l a t i v e l y  m i n o r ,  
s u c h  a s  m a k i n g  a v a i l a b l e  t o  t h e  A r m y  a d o c k  t h a t  in  t i m e  of  p e a c e  i s  
t h e  p r o p e r t y  of  t h e  p a r k s  c o m m i s s i o n  of  s o m e  c i t y ,  a n d  a l l  t h e  w a y  
d o w n  to  s o m e t h i n g  of  s u b s t a n t i a l  s u b s t a n c e ,  s u c h  a s  t h e  N a t i o n a l  
D e f e n s e  A c t  o f  1916,  w h i c h  i n c l u d e s  a m a n d a t o r y  o r d e r  p r o v i s i o n  
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a l l o w i n g  f o r  t h e  p r o c u r e m e n t  o f  m i l i t a r y  g o o d s  f r o m  a p l a n t  c a p a b l e  
of  p r o d u c i n g  t h e m  on t h r e a t  of s e i z u r e  of  t he  p l a n t .  T h a t  i s  one  t y p e  
of  t h e  s e i z u r e  a u t h o r i t y  t h a t  I s p o k e  of e a r l i e r .  

B u t  t h a t  i s  a b o u t  a l l .  T h e r e  i s  no  a u t h o r i t y  f o r  p r i c e  a n d  w a g e  
c o n t r o l .  T h e r e  i s  no  m a n p o w e r  c o n t r o l  on t h e  s t a t u t e  b o o k s .  T h e r e  
i s  no  p r o v i s i o n  f o r  t h e  s o l u t i o n  of  l a b o r  d i s p u t e s  o n  a d e f i n i t e - t e r m i n a -  
t i o n ,  " G o  b a c k  to  w o r k "  b a s i s .  T h e r e  i s  no  a d e q u a t e  c e n s o r s h i p  a u t h o r -  
i t y .  T h e r e  i s  no  a u t h o r i t y  to  b u i l d  p l a n t s  t h a t  m i g h t  b e  n e e d e d  f o r  t h e  
p r o d u c t i o n  of  i t e m s  o t h e r  t h a n  e n d  p r o d u c t s  f o r  t h e  m i l i t a r y .  T h e r e  
i s  no  r e q u i s i t i o n i n g  a u t h o r i t y  e x c e p t  to  t he  e x t e n t  of  t h e  c i v i l  d e f e n s e .  
So t h e r e  i s  a g r e a t  d e a l  of t h i s  l e g i s l a t i v e  f r a m e w o r k  t h a t  d o e s n ' t  
e x i s t  t o d a y .  

B u t ,  i f  we  a r e  n o t  m i s t a k e n  a b o u t  t he  R u s s i a n  c a p a b i l i t y ,  t h e  
S o v i e t ,  i f  i t  w i s h e s  t o  b e c o m e  an  e n e m y  a n d  do i t  q u i c k l y ,  c a n  do  
v e r y  s u b s t a n t i a l  d a m a g e  to t he  U n i t e d  S t a t e s  i n  a s u d d e n  a t t a c k .  

L a s t  J u n e  t h e r e  w a s  a n  e x e r c i s e  c a l l e d  " O p e r a t i o n  A l e r t ,  1 9 5 5 ; "  
a n d  t h e  p u r p o s e  o f  t h a t  e x e r c i s e ,  w h i c h  i n v o l v e d  t h e  r e l o c a t i o n  of  
s e v e r a l  g o v e r n m e n t  a g e n c i e s  a t  p o i n t s  o u t s i d e  of  t h e  c i t y ,  r e l a t i v e l y  
s e c u r e ,  i t  w a s  t h o u g h t ,  f r o m  a t t a c k ,  w a s  to  r u n  t h r o u g h  t he  a c t i o n s  
t h a t  w o u l d  b e  t a k e n  i n  t h e  e v e n t  of  s u c h  a s u d d e n  a t t a c k  u p o n  th~ 
U n i t e d  S t a t e s .  I t h i n k  f o r  the  p u r p o s e s  of p o i n t i n g  up  o u r  p r o b l e m s  
t h a t  I a m  e n t i t l e d  a t  l e a s t  to  go  a s  f a r  a s  t h e y  d i d  w i t h  s o m e  of the ,  
a s s u m p t i o n s .  

I do  n o t  t h i n k  t h e s e  a s s u m p t i o n s  a r e  c l a s s i f i e d .  I f  t h e y  a r e ,  t h e  
o n l y  t h i n g  t h a t  i s  l i k e l y  t o  be  i s  t h e  a s s u m p t i o n  t h a t  s o m e  25 m i l l i o n  
p e o p l e  w o u l d  b e  c a s u a l t i e s  i n  t h a t  o r i g i n a l  s u d d e n  a t t a c k .  T h i s  c a s u a l -  
t y  l i s t  w o u l d  be  h e a v i l y  c o n f i n e d  to  i n d u s t r i a l  a r e a s  a n d  l a r g e  p o p u l a t i o n  
a r e a s .  So t h a t  25 m i l l i o n  b e c o m e s  e v e n  l a r g e r  p r o p o r t i o n a t e l y  i f  y o u  
c o n s i d e r  o n l y  t h e  c i t i e s  a n d  t h e  i n d u s t r i a l  a r e a s .  In  p a r t i c u l a r ,  i t  w a s  
e s t i m a t e d  t h a t  W a s h i n g t o n  w o u l d  s u f f e r  80 p e r c e n t  c a s u a l t i e s .  

N o w ,  u n d e r  s u c h  a s s u m p t i o n s ,  of  c o u r s e ,  we w o u l d  h a v e  to  c o n -  
c l u d e  t h a t ,  f o r  a w h i l e  at  l e a s t ,  t h e r e  w o u l d  b e  n o  C o n g r e s s  a v a i l a b l e  
to  g i v e  u s  t h e  s t a t u t o r y  a u t h o r i t y  n e e d e d .  T h e  r e a s o n  f o r  t h a t  m i g h t  
b e  o n e  of  s e v e r a l .  T h e y  m i g h t  n o t  be  in  W a s h i n g t o n  a t  t he  t i m e .  If  
t h e y  w e r e  n o t  in  t h e  c i t y ,  t h e r e  w o u l d  be ,  of c o u r s e ,  t h e  l o s s  of  c o n -  
s i d e r a b l e  t i m e  in  b r i n g i n g  t h e m  b a c k .  If  t h e y  w e r e  in  W a s h i n g t o n ,  
t h e n  y o u  w o u l d  e x p e c t  t h i s  80 p e r c e n t  c a s u a l t i e s  e s t i m a t e .  So we 
m i g h t  n o t  h a v e  e n o u g h  to  f o r m  a C o n g r e s s ,  a t  l e a s t  f o r  a w h i l e .  At  
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l e a s t  t h e  a s s u m p t i o n - - a n d  I t h i n k  i t  i s  e n t i r e l y  r e a s o n a b l e  f o r  t h e  
p u r p o s e s  of  o u r  p r o b l e m  t h i s  m o r n i n g - - i s  t h a t  t h e  a t t a c k  c o m e s  s o  
s u d d e n l y  a n d  i s  s o  g r e a t  t h a t  f o r  a w h i l e  we  a r e  w i t h o u t  t h e  l e g i s l a t i v e  
b o d y  to  p r o v i d e  t h e  f r a m e w o r k  t h a t  I e a r l i e r  r e f e r r e d  to .  

N o w ,  w h a t  d i d  we  do in  O p e r a t i o n  A l e r t ,  1 9 5 5 7  W e l l ,  t h e  f i r s t  
t h i n g  t h a t  w a s  d o n e  w a s  t h e  i s s u a n c e  of  a m o c k  m a r t i a l  l a w  d e c l a r a -  
t i o n .  T h e n  t h e r e  w a s  t h e  i s s u a n c e  of  an  e x e c u t i v e  o r d e r  w h i c h  c l a i m e d  
a n d  d e l e g a t e d  t h e  r i g h t  to  f i x  p r i c e s ,  t o  f ix  w a g e s ,  to  c o n t r o l  m a t e r i a l s  
a n d  f a c i l i t i e s ,  a n d  s o  on  p r e t t y  g e n e r a l l y  d o w n  the  l i n e  of  t h e  a c t i o n s  
t h a t  I h a v e  b e e n  d e s c r i b i n g .  

Now,  t h a t  a c t i o n - - a n d  I a m  n o w ,  of  c o u r s e ,  g o i n g  to  h a v e  to  
c o v e r  i n  a b b r e v i a t e d  f o r m  w h a t  w e n t  on  in  O p e r a t i o n  A l e r t ,  b e c a u s e  
i t  w a s  t h r e e  d a y s  of,  I w o n ' t  s a y ,  c o n f u s i o n ,  b u t  i t  w a s  t h r e e  d a y s  o f  
e x c i t e m e n t  a n d  d i f f i c u l t y  a n d  s o m e  m i s u n d e r s t a n d i n g - - t h e  d e c l a r a t i o n  
o f  m a r t i a l  l a w  a n d  t he  e x e c u t i v e  o r d e r  t h a t  f o l l o w e d  i t ,  w e r e  a t  t h e  
c o r e ,  a t  t h e  c e n t e r ,  of  t h i s  p r o b l e m  of g o v e r n m e n t a l  a c t i o n  in  t i m e  
of  a t t a c k  w i t h o u t  a n  a d e q u a t e  s t a t u t o r y  f r a m e w o r k .  

B o t h  h a v e  b e e n  v e r y  s e r i o u s l y  c r i t i c i z e d ,  a n d  c r i t i c i z e d  b y  e x p e r t s .  
I d o n ' t  m e a n  e x p e r t s  in  c r i t i c i s m ,  b u t  e x p e r t s  i n  t h e  s u b j e c t  m a t t e r  
w h i c h  t h e y  w e r e  c r i t i c i z i n g .  We  h a v e  h a d  g e n u i n e  s c h o l a r s  c l a i m  t h a t  
t h e r e  w a s  n o  a u t h o r i t y  f o r  t h e  m a r t i a l  l a w  d e c l a r a t i o n  at  a l l  u n d e r  t h e  
c i r c u m s t a n c e s  a s s u m e d ;  w h o  s a y  t h a t  t h e  C o n g r e s s  a n d  n o t  t h e  P r e s -  
i d e n t  m u s t  s u s p e n d  t h e  w r i t  of  h a b e a s  c o r p u s ;  a n d ,  m o s t  s e r i o u s l y ,  
t h a t  t h e r e  h a d  b e e n  a m i s r e a d i n g  of  t h e  S u p r e m e  C o u r t ' s  f i n d i n g  a s  
to  t he  F e d e r a l  G o v e r n m e n t ' s  W a r  a u t h o r i t y  b y  t h e  p e o p l e  w h o  p u t  o u t  
t h i s  m a r t i a l  l a w  o r d e r  a n d  t h e  e x e c u t i v e  o r d e r .  

T o  e x p l a i n  t h a t  l a s t  o n e ,  w h i c h  I t h i n k  i s  t h e  m o s t  s e r i o u s  c h a r g e ,  
i n  t h e  C u r t i s s - W r i g h t  c a s e ,  I b e l i e v e  i t  w a s ,  d u r i n g  t h e  w a r ,  C h i e f  
J u s t i c e  H u g h e s  s t a t e d  t h e  w a r  p o w e r s  of  t h e  F e d e r a l  G o v e r n m e n t  to  
b e  " t h e  a u t h o r i t y  t o  f i g h t  a w a r  s u c c e s s f u l l y .  " 

N o w ,  of  c o u r s e  t h a t  i s  t h e  b e s t  w a y  y o u  c o u l d  p u t  i t .  I t  w o n ' t  
s t a n d  u p  to  u s e  a s  a t e s t  of  p r e c i s e  a c t i o n s ,  b u t  i t  d o e s  g e t  a c r o s s  t h e  
p o i n t  t h a t  t h e  F e d e r a l  G o v e r n m e n t  m a y  do w h a t  i s  n e c e s s a r y  t o  b r i n g  
a w a r  t o  a s u c c e s s f u l  c o n c l u s i o n .  

N o w ,  t h e  a c c u s a t i o n s ,  s h a l l  we  s a y ,  a g a i n s t  t h o s e  w h o  w e r e  r e -  
s p o n s i b l e  f o r  p u t t i n g  o u t  t h i s  e x e c u t i v e  o r d e r  i n  O p e r a t i o n  A l e r t  i n  
J u n e ,  1955,  a r e  t h a t  t h e y  h a d  m i s r e a d  w h a t  J u s t i c e  H u g h e s  s a i d ,  a s  
t h o u g h  h e  s a i d  " t h e  P r e s i d e n t ' s  w a r  p o w e r  i s  t h e  p o w e r  to  f i g h t  a w a r  

s u c c e s s f u l l y . "  
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T h a t  I d o n ' t  t h i n k  i s  t r u e .  L e t  m e  p o i n t  o u t  t h a t  t h e  c r i t i c s  i n  
J u n e  w e r e  r e w r i t i n g  M r .  H u g h e s  to  r e a d :  " T h e  s u m  of  t h e  w a r  p o w e r s  
of  t h e  P r e s i d e n t  a n d  o f  t h e  C o n g r e s s  a r e  s u f f i c i e n t  to  w i n  a w a r . "  W e l l ,  
M r .  H u g h e s  d i d n ' t  s a y  t h a t .  He d i d n ' t  s a y  " t h e  s n m  of  C o n g r e s s '  a n d  
t h e  P r e s i d e n t ' s  p o w e r s . "  He  s a i d  " t h e  F e d e r a l  G o v e r n m e n t ' s  w a r  
p o w e r s . "  A n d  i f  in  a g i v e n  s i t u a t i o n  t h e  o n l y  F e d e r a l  G o v e r n m e n t  
t h e r e  i s ,  i s  t h e  E x e c u t i v e ,  t h e n  d o e s  h i s  t a k i n g  a c t i o n  b e c o m e  w r o n g ?  
I s  t h e  F e d e r a l  G o v e r n m e n t  t h e n  h e l p l e s s  b e c a u s e  C o n g r e s s  i s  no t  
a v a i l a b l e  to  do  i t s  p a r t ,  i t s  n o r m a l  p a r t ,  s h a l l  we s a y ?  I d o n ' t  t h i n k  
SO. 

N o w ,  t h i s  q u e s t i o n  i s  c u r r e n t l y  u n d e r  c o n s i d e r a b l e  s t u d y  in  t h e  
G o v e r n m e n t .  M y  r e m a r k s  in  t h i s  r e s p e c t  on  t h i s  s u b j e c t  m u s t  be  
t a k e n  a s  p e r s o n a l  o p i n i o n s .  I h a v e  e v e r y  h o p e  t h a t  a c o n c l u s i o n  
r o u g h l y  a l o n g  t h e s e  l i n e s  w i l l  b e  r e a c h e d .  

B u t  l e t  u s  a s k  i f  t h e  d i l e m m a  t h a t  t h e  P r e s i d e n t  i s  f a c e d  w i t h  i s  
t h a t  he  m u s t  e i t h e r  s u b m i t  to  d e f e a t  f o r  l a c k  of s t a t u t o r y  a u t h o r i t y  t o  
a c t  f o r  v i c t o r y ,  o r  t h a t  he  m u s t  t a k e  a r b i t r a r y ,  u n c o n s t i t u t i o n a l  a c t i o n  
to  a c h i e v e  v i c t o r y .  M u s t  we  l o s e  t h e  N a t i o n t o  p r e s e r v e  t h e  C o n s t i t u -  
t i o n ,  o r  v i o l a t e  t h e  C o n s t i t u t i o n  to  s a v e  t h e  N a t i o n ?  I s  t h a t  t h e  d i l e m m a  
t h a t  we  a r e  f a c i n g ?  

I t h i n k  t h a t  i s  r i d i c u l o u s .  I t  i s  a f a l s e  d i l e m m a .  I t  d o e s  n o t  
e x i s t .  I t  i s  l i k e  s u g g e s t i n g  t h a t  we  s l i t  t h e  s k i n  to  l e t  t h e  b o n e s  e x p a n d .  
T h e r e  i s  n o  n e e d  to  do  t h a t .  L e t  i t  d i s t e n d  a s  t h e  b o n e s  g r o w .  T h e y  
b o t h  a r e  p a r t  of  t h e  s a m e  t h i n g .  

We  t a k e  an  o a t h  to  d e f e n d  t h e  C o n s t i t u t i o n  of  t h e  U n i t e d  S t a t e s ,  
b u t  t h a t  d o e s  n o t  r e f e r  to  a p i e c e  o f  p a p e r  in  t h e  L i b r a r y ,  p r e c i o u s  
a s  i t  i s .  T h e  N a t i o n i s  m o r e  t h a n  t h e  p e o p l e ,  o r  t h e  l a n d  o r  t h e  p l a n t s  
o r  t h e  f a r m s .  I t  i s  a b o d y  p o l i t i c .  I t  i s ,  i f  you  w i l l ,  a c o r p o r a t i o n  
of  w h i c h  t h e  C o n s t i t u t i o n  i s  t h e  c h a r t e r .  

A s  t h e  l a w y e r s  s a y ,  i t  i s  a c h a r t e r  i n  p e r p e t u i t y .  T h e r e  i s  
n o t h i n g  in  t h e  C o n s t i t u t i o n  t h a t  s u g g e s t s  t h a t  t h e  N a t i o n  i s  to  c o m e  to  
a n  e n d ,  o r  t h a t  t h e  C o n s t i t u t i o n  i t s e l f  i s  t o  c o m e  to  an  e n d .  L i k e  t h e  
s k i n  a n d  t h e  ~ o n e s ,  t h e y  a r e  i n t e n d e d  to  b e  a d e q u a t e  to  g r o w t h  a n d  t o  
c h a n g e .  T h e r e  i s  no  w a y  to  s a v e  t h e  U n i t e d  S t a t e s ,  a s  w e  k n o w  i t ,  
a n d  s a c r i f i c e  t h e  C o n s t i t u t i o n  in  d o i n g  i t .  N o r  c a n  we  do t h e  r e v e r s e .  
I t  w o u l d  b e  r i d i c u l o u s  i f  we  t r i e d  to  s a v e  t h e  C o n s t i t u t i o n  a n d  l e t  t h e  
r e s t  of  t h e  N a t i o n  go  d o w n  the  r i v e r .  So i t  i s  a f a l s e  d i l e m m a .  
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I would like to go back a hundred and fifty years almost, to John 

Marshall's statement about what is constitutional. I read, I think, 
from the case of McCulloch against Maryland. I say "I think" be- 

cause I did not make a note of the case when I copied this out. 

"Let the end be legitimate, let it be within the scope of the 

Constitution, and all means which are appropriate, which are 
plainly adapted to that end, which are not prohibited, but con- 
sistent with the letter and spirit of the Constitution, are consti- 

tutional. " 

That is the end of the quote. I think that for our purposes we 

could state it even more briefly and perhaps more usefully by making 
it a negative statement, something like this: "A rational action"-- 
that is, an action in which the method is appropriate to the purpose-- 
"is not unconstitutional unless its purpose is beyond the scope of the 

Constitution or its method is forbidden by the Constitution. " 

Now, in such a context I think it is clear that in such an attack 

as was postulated in June, 1955, and that we have been talking about 

today, the President not only can, but must, act in every area in 
which action is necessary to defend the Nation. It is as simple and 

as difficult as that. 

For many years now I have used the example of self-defense in 

trying to get this point across. If you are walking down the street 
with your mother, and a ruffian comes along and looks as though he 

is going to attack her, what may you do? 

Now, if there is a policeman handy, he is paid for that and you 
may properly assume that he could take care of the situation--if he 

is there. But if he is not there, what do you do? You try to defend 
her. What does the law say about it? May you defend her? Yes, 
you certainly may, if there is any justification for your belief that 

she is about to be injured. 

What measures may you use? Can you simply restrain him and 

no more? Can you punchhim? Canyou kick him? If you h~ve a knife, 
may you cut him? If you have a gun, may you shoot him? 

The only test is what is necessary to defend you mother. That is 

the only test. If the man himself has a gun and if he makes as if he 

might kill your mother, you may shoot him. The law says you may. 

14 
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It is not all spelled out. The point is that if it is necessary to shoot 

him to accomplish the end of your mother's defense, you may shoot 
him. 

T h a t  s o u n d s  l i k e  r a t h e r  e x t r e m e  l aw,  b u t  {t i s  p e r f e c t l y  g o o d  
l a w .  I t  i s  t h e  s a m e  l a w ,  i t  s e e m s  to  m e ,  t h a t  a p p l i e s  to  t h e  P r e s i d e n t  
a n d  t h e  N a t i o n .  If he  h a s  to  do  s o m e t h i n g  to  d e f e n d  t h e  N a t i o n ,  t h e  
C o n s t i t u t i o n  d o e s  n o t  f o r b i d  s u c h  an  a c t i o n  on  h i s  p a r t .  

I think that concludes the lecture. Thank you. 

M R .  N I K L A S O N :  G e n t l e m e n ,  M r .  K e n d a l l  i s  r e a d y  f o r  y o u r  
q u e s t i o n s .  

QUESTION: Would you expand a little on the question of the re- 
lationship between the people and the Government as a body politic ? 

MR. KENDALL: I should be very happy to do so, within limits. 
When I referred to the body politic as being more than the people or 
the land or the plants, the factories, the homes, or the systems of 

government, I was referring to the fact that the United States is all 

of those together. I used during the lecture a reference to the human 
body, because there is a certain parallel between a human body and 
a body politic or a corporation under the law. 

If you took all the stockholders, all the officers, and the board of 
directors of a corporation and put them in a room, you would not have 
the corporation there. The corporation is the association of those 

people, with certain rights, certain procedures, and certain obligations. 
And so it is with the United States as a body politic. You need the 
charter of the body--the Constitution of the United States--but you 

need the people, you need the real estate, you need all of them to- 
gether to  c o n s t i t u t e  t h e  U n i t e d  S t a t e s  a s  s u c h .  

I do  n o t  m e a n  to d i s p a r a g e  t h e  p e o p l e  as  t h e  m o s t  i m p o r t a n t  e l e -  
m e n t .  No  d o u b t  t h e y  a r e  the  m o s t  i m p o r t a n t  e l e m e n t  i n  a n a t i o n .  
B u t  a s o v e r e i g n  s t a t e  i s  m o r e  t h a n  a g r o u p  of  p e o p l e .  I t  i s  a g r o u p  
of  p e o p l e  in  s o m e  s o r t  of  f i x e d  a s s o c i a t i o n  w i t h  e a c h  o t h e r ,  w i t h  c e r -  
t a i n  r i g h t s ,  o b l i g a t i o n s ,  e t  c e t e r a .  

Q U E S T I O N :  T h e s e  p o w e r s  t h a t  t h e  P r e s i d e n t  i s  g o i n g  to  h a v e - -  
w o n ' t  he  f i r s t  h a v e  to  d e l e g a t e  t h e m  d o w n w a r d  b y  a u n i v e r s a l  p r o c l a -  
m a t i o n ,  s o  t h a t  s o m e  l i t t l e  u n d e r l i n g  ou t  in  t h e  b o o n d o c k s  i s  g o i n g  to  
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a u t o m a t i c a l l y  a s s u m e  t h e m  h i m s e l f ,  and ,  f o r  i n s t a n c e ,  t a k e  m y  a u t o -  
m o b i l e  w i t h o u t  a n y  a u t h o r i t y  u n t i l  t h e  P r e s i d e n t  h a s  g i v e n  h i m  s p e c i f i c  
a u t h o r i t y  ? 

MR. K E N D A L L :  T o  a n s w e r  t h a t  q u e s t i o n  t h e  w a y  y o u  pu t  i t - -  
C o u l d  s o m e  f e l l o w  ou t  in  t he  b o o n d o c k s  do t h a t  a u t o m a t i c a l l y ? - - I  
w o u l d  s a y  he  c o u l d  no t  do  i t  a u t o m a t i c a l l y .  

I w i l l  h a v e  to  c o n f e s s  t h a t  t h e  P r e s i d e n t  c a n n o t ,  of  c o u r s e ,  e x e r -  
c i s e  a l l  of  t h e s e  p o w e r s  h i m s e l f ;  t h a t  t h e r e  w o u l d  h a v e  to  b e  s o m e  
d e l e g a t i o n .  I w o u l d  h o p e  s u c h  d e l e g a t i o n  w o u l d  be  on s u c h  a r e a s o n a b l e  
b a s i s  t h a t  no  p i p  s q u e a k  w o u l d  b e  a l l o w e d  to  e x e r c i s e  t he  a u t h o r i t y .  
B u t  t h e r e  w o u l d  h a v e  to  b e  d e l e g a t i o n  d o w n w a r d ,  a s  w a s  e x e m p l i f i e d  
in  O p e r a t i o n  A l e r t ,  1955,  b y  e x e c u t i v e  o r d e r ,  w h i c h ,  as  I s a i d ,  d e l -  
e g a t e d  t h e  a u t h o r i t y  to  do  t h o s e  t h i n g s .  

Q U E S T I O N :  As  in  O p e r a t i o n  A l e r t ,  in  t h e  a b s e n c e  of  t h e s e  v a r i o u s  
s t a n d b y  p i e c e s  of  l e g i s l a t i o n  t h a t  a r e  n o t  in  e f f e c t ,  i s n ' t  t h e  o n l y  
a n s w e r  n a t i o n a l  m a r t i a l  l aw  to  g e t  w h a t  y o u  w a n t  t o  g e t  t h r o u g h ?  W h a t  
w e r e  s o m e  of  t h e  c r i t i c i s m s  of  i t ?  

M R .  K E N D A L L :  T h a t  i s  a v e r y  i n t e r e s t i n g  q u e s t i o n .  T h e  c r i t i -  
c i s m s  of  t h e  u s e  of  m a r t i a l  l a w  l a s t  y e a r  t o o k  m a n y  f o r m s .  S o m e  of  
t h e  s t r o n g e s t  c r i t i c i s m s  c a m e  f r o m  the  A r m e d  F o r c e s ,  w h e r e  t h e  
J o i n t  C h i e f s  of  S t a f f  a n d  t h e  r e s t  d i d n ' t  w a n t  t h e  job  of  t r y i n g  to  p u t  
o u t  a n d  e n f o r c e  e c o n o m i c  c o n t r o l s .  T h a t  w a s n ' t  t h e  job  t h a t  t h e y  
t h o u g h t  t h e y  h a d  j o i n e d  t he  A r m y ,  N a v y ,  and  A i r  F o r c e  f o r .  T h e y  
t h o u g h t  t h e y  w o u l d  h a v e  e n o u g h  to  do  w i t h o u t  t h a t .  So t h a t  w a s  o n e  of  
t h e  c r i t i c i s m s  of  t he  u s e  of  m a r t i a l  l aw.  

A n o t h e r ,  a n d  I t h i n k  n o t  v e r y  s e n s i b l e ,  c r i t i c i s m  w a s  t h a t  t h e r e  
i s  n o t h i n g  in t h e  C o n s t i t u t i o n  a b o u t  m a r t i a l  l aw .  A g r e a t  m a n y  s t a t e  
c o n s t i t u t i o n s  do h a v e  a p r o v i s i o n  f o r  t h e  g o v e r n o r  d e c l a r i n g  m a r t i a l  
l a w .  T h e  f a c t  t h a t  t h e r e  i s n ' t  a n y t h i n g  in t h e  C o n s t i t u t i o n  a b o u t  i t  
m a k e s  s o m e  p e o p l e  t h i n k  i t  i s  no t  w i t h i n  t h e  P r e s i d e n t ' s  p o w e r s .  I 
t h i n k  t h a t  i s  j u s t  p l a i n  w r o n g - - t h a t  c r i t i c i s m .  

T h e r e  i s  a n o t h e r  c r i t i c i s m  t h a t  h a s  s o m e  g o o d  a u t h o r i t y  b e h i n d  
i t .  D o w n  t h r o u g h  t he  c e n t u r y  a n d  a h a l f  of  o u r  e x p e r i e n c e  w i t h  i t  t h e  
c o u r t s  h a v e  u n i v e r s a l l y  h e l d  t h a t  m a r t i a l  l aw  is  a p p r o p r i a t e  o n l y  in  
t h e  a c t u a l  a r e n a  of  h o s t i l i t i e s ,  w h e r e  t h e  c i v i l  a u t h o r i t i e s  a r e  e n a b l e d  
to  m a i n t a i n  o r d e r  a n d  to  c o n d u c t  a f f a i r s  u n d e r  ~ i v i l i a n  a u t h o r i t y .  
T h e r e  i s  a v e r y  r e s p e c t a b l e  b o d y  of a u t h o r i t y  on  t h a t  s c o r e - - t h a t  
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m a r t i a l  l a w  i s  n o t  a p p r o p r i a t e  s o  l o n g  a s  t h e  c o u r t s  c a n  c o n t i n u e  to  
f u n c t i o n ,  s o  l o n g  a s  t h e  p o l i c e  a r e  on  h a n d ,  a n d  o r d e r  c a n  b e  m a i n -  
t a i n e d  in  t h e  n o r m a l  f a s h i o n ;  t h a t  we a r e  to  u s e  m a r t i a l  l aw  o n l y  w h e n  
we  h a v e  to ;  t h a t  i t  i s  o n l y  t h e n  t h a t  n a t i o n w i d e  m a r t i a l  l aw  is  a p p r o -  
p r i a t e ,  I a m  n o t  t r y i n g  to  c r i t i c i z e  t h a t  p o s i t i o n ,  b e c a u s e  t h e  a u t h o r -  
i t y  s e e m s  to  l e a n  q u i t e  a b i t  t h a t  w a y .  B u t  n e w  c o n c e p t s  m a y  b e  n e e d e d .  

There are other criticisms. Take the one about the writ of ha- 
beas corpus. Some people have pointed out that the greater weight 
of authority is that it is the duty of Congress, at least ordinarily, to 
suspend the writ of habeas corpus, if it is to be suspended. That 
arises in part, I think, from the fact that a reference to suspending 
the writ occurs in the Constitution, in Article I, which deals with 
the legislature. I do not personally agree with that conclusion. I 
think that the President may in appropriate cases suspend the writ. 
But that is another type of criticism. 

P e r h a p s  t h e  m o s t  t e l l i n g  w a s  t h e  one  I m e n t i o n e d  f i r s t - - t h a t  m a r -  
t i a l  l a w  m e a n s ,  g e n e r a l l y  s p e a k i n g ,  c o n t r o l  b y  t h e  m i l i t a r y ;  a n d  i t  i s  
n o t  a j o b  t h a t  y o u  h a v e  m e a n s  to  do ;  I m e a n ,  I b e l i e v e  i t  i s  no t  p a r -  
t i c u l a r l y  a m i l i t a r y  j ob .  I t  i s  one  t h a t  s h o u l d ,  i f  p o s s i b l e ,  b e  h a n d l e d  
b y  t h e  c i v i l i a n  a u t h o r i t i e s ,  l e a v i n g  t he  m i l i t a r y  to  t h e  job  of  d e f e a t i n g  
t h e  e n e m y .  

Q U E S T I O N :  I a m  n o t  a t  a l l  u n s y m p a t h e t i c  w i t h  y o u r  i d e a s  on  t h e  
d e l e g a t i o n  of  p o w e r .  H o w e v e r ,  I w a s  u n d e r  t h e  i m p r e s s i o n  t h a t  s u s -  
p e n s i o n  of  t h e  w r i t  i s  no t  an  i n s e p a r a b l e  c o r o l l a r y  to  a d e c l a r a t i o n  of  
m a r t i a l  l a w ,  I w o u l d  l i k e  to  k n o w ,  one ,  w h e t h e r  y o u  s h a r e  t h a t  v e i w ;  
and, two, what was the basis for the inclusion of suspension of the 
writ in Operation Alert? 

MR. KENDALL: I do  s h a r e  i t .  I do  no t  t h i n k  t h a t  s u s p e n s i o n  o f  
t h e  w r i t  i s  a n e c e s s a r y  c o r o l l a r y  of  m a r t i a l  l a w .  

T h e  r e a s o n  t h a t  s u s p e n s i o n  of  t h e  w r i t  w a s  i n c l u d e d  in  t h e  m o c k  
O p e r a t i o n  A l e r t  w a s  a v e r y  p r a c t i c a l  o n e .  I f  w e  a r e  a t t a c k e d ,  one  of  
t h e  f i r s t  t h i n g s  t h a t  w i l l  be  d o n e  u n d e r  t h e  l a w s  p r o v i d e d  a l r e a d y - -  
t h e y  a r e  o n  t h e  b o o k s - - i s  to  p i c k  u p  s e v e r a l  t h o u s a n d  p e o p l e  w h o  a r e  
t h o u g h t  t o  c o n s t i t u t e  a d a n g e r - - s u b v e r s i v e s ,  p e o p l e  w h o  m i g h t  c o m m i t  
s a b o t a g e  o r  e n g a g e  in  e s p i o n a g e - - a n d  t h r o w  t h o s e  p e o p l e  i n t o  s o m e  
k i n d  of  c o n f i n e m e n t  r i g h t  a w a y  b e f o r e  t h e y  c a n  do  a n y  h a r m .  Y o u  
p r o b a b l y  h a v e  h e a r d  t h e  l aw  e x p l a i n e d  a n d  r e a l i z e  t h e  F B I  m a i n -  
t a i n s  a n  a c t i v e  l i s t  o f  p e o p l e  w h o  w o u l d  b e  d a n g e r o u s .  
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Now, if we put those several thousand people in jail at once, and 
they all applied, as they would, for a writ within a few days, how 
physically would you be able to present the case against each one of 
them when the writ came up? You just wouldn't have enough lawyers-- 
imagine, not enough lawyers--to handle all those applications for 
writs of habeas corpus. So just to be sure that those people stay in 
jail for at least a few weeks, until the machinery of reviewing their 
eases individually is set up, it was thought that there would have to 
be a suspension of the writ. 

That, incidentally, is also the reason that the suspension in that 
mock order read: "The writ of habeas corpus is suspended with re- 
speet to Federal Offenses. " It was thought that enough of the country 
was spared from attack, even though it was a very heavy attack, to 
let the courts function with respect to the ordinary criminal laws in 
the states, to take care of the robbers, the burglars, and so forth, 
and let them apply for writs if they thought they were being improperly 
held; but not for Federal offenses. There would be need to hold the 

subve rsives. 

I n c i d e n t a l l y ,  t he  s u s p e n s i o n  of  t he  w r i t  f o r  F e d e r a l  o f f e n s e s  h a s  
a l s o  b e e n  c r i t i c i z e d  b y  s c h o l a r s ,  l a r g e l y ,  I t h i n k ,  b e c a u s e  i t  i s  n e w - -  
s o m e t h i n g  t h a t  h a s  n e v e r  b e e n  d o n e  b e f o r e .  

Q U E S T I O N :  I s n ' t  t h e r e  a lo t  of  p r e c e d e n t  f o r  t he  P r e s i d e n t  t a k i n g  
o n  t h o s e  p o w e r s ,  l i k e  s u s p e n d i n g  t he  w r i t ?  W e r e n ' t  a l o t  o f  t h o s e  
t h i n g s  d o n e  b y  P r e s i d e n t  L i n c o l n  d u r i n g  t h e  C i v i l  W a r ?  

M R .  K E N D A L L :  Y e s ,  i n d e e d .  

Q U E S T I O N :  D i d n ' t  he  m o b i l i z e  t h e  A r m y ,  s u s p e n d  t he  w r i t ,  a n d  
t a k e  s o m e  o t h e r  a c t i o n s  w i t h o u t  e v e n  c a l l i n g  C o n g r e s s ?  

M R .  K E N D A L L :  I n d e e d  he  d id .  We h a v e  a c o n s i d e r a b l e  b o d y  of  
p r e c e d e n t  i n  t h e  C i v i l  W a r ,  w h i c h ,  a s  y o u  k n o w ,  i s  t h e  o n l y  m a j o r  
w a r  we  h a v e  h a d  t h a t  g r e a t l y  a f f e c t e d  o u r  o w n  l a n d ,  s i n c e  t h e  R e v o -  
l u t i o n .  S o m e  of  t h a t  a u t h o r i t y ,  s o m e  of  t h e  a c t i o n s  t h a t  h e  t o o k ,  a r e  
v e r y  p e r t i n e n t  a s  a g u i d e .  

T h e r e  i s  o n e  m a j o r  d i f f i c u l t y  w i t h  t h e m ,  s i r ,  a n d  t h a t  i s  t h a t  
a f t e r  t h e  w a r ,  t h e  d e c l a r a t i o n  of m a r t i a l  l aw  in  s o m e  s t a t e s  w a s  d e -  
c l a r e d  to be  i l l e g a l .  T h e  c o u r t s  f o u n d  t h a t  h e  d i d n ' t  h a v e  t h e  r i g h t  t o  
do  s o m e  of  t h e  t h i n g s  he  d i d .  
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I n c i d e n t a l l y ,  I m i g h t  t a k e  t i m e  h e r e  to  a n s w e r  a q u e s t i o n  t h a t  
w a s  a s k e d  m e  ou t  i n  t h e  h a l l  d u r i n g  t h e  r e c e s s ,  w h i c h  I t h i n k  i s  a 
v e r y  g o o d  q u e s t i o n .  T h a t  l i t t l e  p h r a s e  t h a t  I r e a d  f r o m  t h e  s a m p l e  
b i l l  c o n f i r m i n g  a n d  r a t i f y i n g  a c t i o n  t a k e n  b y  t he  P r e s i d e n t - - t h a t  s o r t  
o f  t h i n g  i s  n o t  n e w ,  b e c a u s e  i t  w a s  d o n e  f o r  L i n c o l n  w i t h  r e s p e c t  to  
s o m e  of  t h e  t h i n g s  he  d id  e a r l y  in  t h e  w a r ,  w h e n  he ,  f o r  i n s t a n c e ,  
a u t h o r i z e d  t h e  u s e  of  f u n d s  in  t h e  T r e a s u r y  w i t h o u t  an  a p p r o p r i a t i o n .  
T h a t  w a s  r a t i f i e d  b y  t he  C o n g r e s s  a t  a l a t e r  d a t e .  So we  h a v e  p r e c -  
e d e n t  f o r  t h a t  s o r t  of p r o v i s i o n .  

Q U E S T I O N :  I w o n d e r  i f  y o u  w o u l d  c l a r i f y  f o r  m e  w h a t  t h e  s t a t -  
u t o r y  l i m i t a t i o n  i s  on  t h e  l e n g t h  of  c o n g r e s s i o n a l  e x t e n s i o n  of  w a r  
p o w e r s ,  t h e  p o w e r  of  w h i c h  e n d e d  a f t e r  t h e  e m e r g e n c y  e n d e d .  

M R .  K E N D A L L :  A s  y e t  I k n o w  of  n o n e  s o  l o n g  a s  t h e  e m e r g e n c y  
c o n t i n u e s .  Y o u  s a y  " t h e  p o w e r  of  w h i c h  e n d e d  a f t e r  t h e  e m e r g e n c y  
e n d e d .  " I a s s u m e  you  m e a n  a f t e r  h o s t i l i t i e s  h a d  c o m e  to  a c o n c l u s i o n .  
A lo t  of  p e o p l e  t h o u g h t  t h e  e m e r g e n c y  w a s  t h e n  o v e r .  No;  I k n o w  of 
no  s t a t u t o r y  l i m i t a t i o n  on  t h e  l e n g t h  of  an  e m e r g e n c y  d e c l a r e d  b y  t h e  
P r e s i d e n t .  

T h e r e  a r e ,  a n d  m a y  b e  s o m e  m o r e ,  l i m i t a t i o n s  o n  t h e  e f f e c t i v e -  
n e s s  o f  a d e c l a r a t i o n  of  an  e m e r g e n c y  b y  the  P r e s i d e n t .  F o r  i n -  
s t a n c e ,  t h e r e  i s  a b i l l  w h i c h  h a s  r e c e n t l y  b e e n  r e p o r t e d  ou t  in  C o n -  
g r e s s  to  d e p r i v e  t h e  A r m e d  F o r c e s  o f  one  of  t h e i r  p r o c u r e m e n t  
a u t h o r i t i e s - - t h a t  i n  S e c t i o n  2(c) (1) ,  I b e l i e v e  i t  i s ,  of  t h e  A r m e d  
F o r c e s  P r o c u r e m e n t  A c t ,  u n d e r  w h i c h  in t i m e  of  a n  e m e r g e n c y  d e -  
c l a r e d  b y  t h e  P r e s i d e n t  o r  C o n g r e s s ,  c o n t r a c t s  m a y  b e  n e g o t i a t e d  i f  
t h e  S e c r e t a r y  of  D e f e n s e  f i n d s  t h a t  n e g o t i a t i o n  i s  i n  t h e  p u b l i c  i n t e r e s t .  
T h a t  i s  t h e  a u t h o r i t y ,  i n c i d e n t a l l y ,  w h i c h  h a s  b e e n  u s e d  to  c h a n n e l  
c o n t r a c t s  i n t o  l a b o r - s u r p l u s  a r e a s ,  a n d  i n t o  d i s a s t e r  a r e a s .  I t  h a s  
a l s o  b e e n  u s e d  f o r  at  l e a s t  a t i m e  in  c o n n e c t i o n  w i t h  s m a l l  b u s i n e s s .  
A t  a n y  r a t e ,  t h i s  b i l l  w o u l d  c h a n g e  t h e  l a n g u a g e  in  S e c t i o n  2(c ) (1)  a n d  
g i v e  t h e  a u t h o r i t y  o n l y  d u r i n g  an  e m e r g e n c y  d e c l a r e d  b y  t h e  C o n g r e s s .  
A n d  t h e r e  a r e  m a n y  s t a t u t e s  o n  t h e  b o o k s  w h i c h  r e q u i r e  m o r e  t h a n  a 
P r e s i d e n t i a l  e m e r g e n c y  d e c l a r a t i o n  f o r  t h e m  to  c o m e  i n t o  a c t i v i t y .  
S o m e  of  t h e m  e v e n  r e q u i r e  a d e c l a r a t i o n  of w a r ,  w h i c h ,  a s  y o u  k n o w ,  
is a congressional prerogative by constitutional provision. 

QUESTION: M r .  K e n d a l l ,  I w o u l d  l i k e  to  c l a r i f y  t h e  s t a t u s  o f  
t h e s e  a u t h o r i t i e s .  Y ou  m e n t i o n e d  t h e  f a c t  t h a t  t h e r e  i s  a b o d y  of  l e g a l  
o p i n i o n  t h a t  m i g h t  n o t  go  a l o n g  w i t h  t h i s  t y p e  of  a p p r o a c h ,  w i t h  h a v i n g  
t h e s e  a u t h o r i t i e s  v e s t e d  in  t h e  P r e s i d e n t ,  w h i c h  he  m i g h t  a s s u m e  in  
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t i m e  of  w a r .  W h a t  w o u l d  b e  t h e  s t a t u s  o f  t h e m ?  H o w  w o u l d  h e  a s s u m e  
t h e s e  a u t h o r i t i e s  i f  t h e y  a r e  n o t  on  t h e  b o o k s  ? H o w  w o u l d  t h e y  b e  i m p l e -  
m e n t e d ?  S o m e  p e o p l e  i n  t h e  G o v e r n m e n t  m i g h t  t a ~ e  t h e  p o s i t i o n  o f  
y o u r s e l f  a n d  s o m e  t h e  c o n t r a r y .  I d o n ' t  k n o w  w h e t h e r  I m a k e  t h a t  
c l e a r .  

MR. KENDALL: You make it painfully clear.  This is a very  
difficult problem and a delicate one. The mat ter  is being considered,  
as I ea r l ie r  said, right now. It is being wrest led with within the Ad- 
ministrat ion.  Possfbly the conclusion might come out that it is so 
advantageous to have standby legislation that it would be requested.  

I don't think that any conclusion could possibly come along this 
line: that the Pres ident  would be helpless.  I don't believe anybody 
could come to that conclusion. You can't  do that. There is no argu- 
ment for it. The Constitution just does not require that we run out 
the white flag because of a provision that one half of the members  
m u s t  be present  to constitute a quorum, or some other such provision. 

I t h i n k  t h e  m o s t  t h a t  c o u l d  c o m e  ou t  l e a n i n g  t o w a r d  t h e  c o n g r e s -  
s i o n a l  a u t h o r i t y  l i n e  of  r e a s o n i n g  w o u l d  b e  a c o n c l u s i o n  t h a t  we  s h o u l d  
a t  o n c e ,  w i t h o u t  t h e  l o s s  o f  a n y  m o r e  t i m e ,  a s k  C o n g r e s s  t o  a r m  the  
P r e s i d e n t  w i t h  s t a n d b y  l e g i s l a t i o n .  O t h e r  c o n c l u s i o n s ,  of  c o u r s e ,  
w o u l d  v a r y  a l l  t h e  w a y  f r o m  t h a t  d o w n  to :  " T h e  P r e s i d e n t  c a n  t a k e  
c a r e  of  i t  t h e  w a y  i t  i s  n o w .  We w i l l  do  n o t h i n g  f u r t h e r  a t  p r e s e n t . "  

I d o n ' t  m e a n  to  s u g g e s t  t o d a y  t h a t  I t h i n k  i t  w o u l d  b e  b e t t e r  to  go  
a b o u t  i t  t h a t  w a y .  As  a m a t t e r  of  f a c t ,  I w o u l d  w e l c o m e  on  t h e  s t a t u t e  
b o o k s  a g r e a t  d e a l  m o r e  s t a n d b y  l e g i s l a t i o n  t h a n  i s  t h e r e  n o w .  I 
w o u l d  s a y ,  h o w e v e r ,  t h a t  t h e r e  a r e  s o m e  d i f f i c u l t i e s  w i t h  s t a n d b y  
l e g i s l a t i o n .  If  a t  a t i m e  w h e n  no  p a r t i c u l a r  d a n g e r ,  o r  a t  l e a s t  n o  
d a n g e r  t h a t  i s  w i d e l y  f e l t ,  s e e m s  to  b e  p r e s e n t ,  a p r o v i s i o n  i s  i n -  
t r o d u c e d  i n  C o n g r e s s ,  t h e r e  i s  e v e r y  o p p o r t u n i t y  f o r  s p e c i a l  i n t e r e s t s  
to  w o r k  on  t h a t  l e g i s l a t i o n ,  e v e n  f o r  l o g  r o l l i n g ,  f o r  s o  m a n y  r e s t r i c -  
t i o n s  to  b e  p u t  on  i t s  u s e ,  o r  t h e  m a n n e r  of  i t s  u s e ,  o r  s p e c i a l  e x -  
e m p t i o n s  f r o m  i t ,  t h a t  v e r y  f r e q u e n t l y  t h e  p e a c e t i m e  l e g i s l a t i o n  f o r  
w a r  u s e  i s  n o t  a c l e a n ,  s t r o n g ,  s h a r p  t o o l .  

T h i n k  of  t h e  D e f e n s e  P r o d u c t i o n  A c t  a s  i t  s t a n d s  t o d a y .  T h e r e  
i s  p r i o r i t i e s  a n d  a l l o c a t i o n s  a u t h o r i t y ,  a s  I t o t a  y o u ;  b u t  t h e r e  i s  a l s o  
a p r o v i s i o n  t h a t  i t  s h a l l  n o t  b e  u s e d  to  c o n t r o l  t h e  g e n e r a l  d i s t r i b u t i o n  
of  a n y  m a t e r i a l  in  t h e  c i v i l i a n  m a r k e t  u n l e s s  t w o  o r  t h r e e  f i n d i n g s  a r e  
m a d e  c o n c e r n i n g  i t s  s c a r c i t y ,  i t s  i m p o r t a n c e  to  n a t i o n a l  d e f e n s e ,  a n d  

\ 
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s o  on .  T h i s  i s  a l i m i t a t i o n  u p o n  i t s  u s e  t h a t  w o u l d n ' t  b e  p a r t i c u l a r l y  
c r i p p l i n g  in  t h e  e v e n t  of  a t t a c k ,  b e c a u s e  s h o r t a g e s  w o u l d  o c c u r  a t  
o n c e .  B u t  i t  i s  a l i m i t a t i o n  t h a t  w o u l d  b e  u n d e s i r a b l e  i f  we  w e r e  g o -  
i n g  i n t o ,  s h a l l  we  s a y ,  a p e r i p h e r a l  w a r ,  F o r m o s a ,  s o m e t h i n g  of  t h a t  
s o r t .  

T h e r e  a r e  m a n y  o t h e r  l i m i t i n g  p r o v i s i o n s .  L e t  u s  t a k e  a n  o u t -  
s t a n d i n g  e x a m p l e .  T h e  p r e s e n t  a u t h o r i t y  t o  e x e m p t  f r o m  t h e  a n t i -  
t r u s t  l a w s  t h e  c o o p e r a t i o n  of  b u s i n e s s m e n  in  t h e  p r o d u c t i o n  of  w a r  
g o o d s  i s ,  o f  c o u r s e ,  a v e r y  e f f e c t i v e  t o o l .  If  y o u  b r i n g  t o g e t h e r  a 
n u m b e r  of  d i f f e r e n t  a i r p l a n e  m a n u f a c t u r e r s  a n d  g e t  t h e m  to p o o l  t h e i r  
k n o w - h o w ,  y o u  a r e  l i k e l y  to  c o m e  u p  w i t h  a q u i c k e r  a n s w e r  to  t h e  
p r o b l e m s  of  c o n s t r u c t i o n  t h a n  if  t h e y  h a v e  to w o r k  b y  t h e m s e l v e s  w i t h  
t h e i r  o w n  f a c i l i t i e s  a l o n e .  T o  b r i n g  t h e m  t o g e t h e r  a n d  s t i l l  a s s u r e  
t h a t  t h e y  c a n  c o o p e r a t e  i n  n a t i o n a l  d e f e n s e  w i t h  no  t h o u g h t  of  t h e r e -  
a f t e r  b e i n g  p r o s e c u t e d  f o r  v i o l a t i o n  of  t h e  a n t i t r u s t  l a w s ,  y o u  n e e d  
s o m e  e x e m p t i o n  a u t h o r i t y .  

N o w ,  s u c h  e x e m p t i o n  a u t h o r i t y  e x i s t e d  in  W o r l d  W a r  II,  a n d  w a s  
w r i t t e n  i n t o  t h e  D e f e n s e  P r o d u c t i o n  A c t  in  1950,  w h e n  K o r e a  f i r s t  
c a m e  a l o n g .  T o d a y  t h a t  a u t h o r i t y  h a s  b e e n  s u c c e s s i v e l y  l i m i t e d  o v e r  
t h e  l a s t  t h r e e  e x t e n s i o n s  a n d  a m e n d m e n t s  of t h e  a c t  to  t h e  p o i n t  t h a t  
i t  c o u l d  n o w  b e  u s e d  o n l y  to  c o v e r  t h e  p r e c i s e  e x a m p l e  I g a v e - - a  
c o m m i t t e e  of  c o n t r a c t o r s  f o r  t he  m i l i t a r y  d e p a r t m e n t s .  I t  c a n n o t  be  
u s e d  to  c o v e r  a n e w  u n d e r t a k i n g  s u c h  a s  t h e  F o r e i g n  P e t r o l e u m  C o m -  
m i t t e e ,  w h i c h  i s  a n  a r r a n g e m e n t  t h a t  t h e  I n t e r i o r  D e p a r t m e n t  w o r k e d  
o u t  f o r  t h e  v a r i o u s  p e t r o l e u m  i n d u s t r y  m e m b e r s  to  g e t  t o g e t h e r  a n d  
p r o v i d e  t h e  m i l i t a r y  w i t h  r e l i a b l e  i n f o r m a t i o n  on  p e t r o l e u m  s u p p l i e s  
a l l  o v e r  t h e  w o r l d .  T h a t  c o u l d  n o t  b e  d o n e  u n d e r  t h e  p r o v i s i o n  a s  i t  
n o w  s t a n d s .  

So i f  we  w e r e  to  a s k  C o n g r e s s  f o r  s o m e  of  t h e s e  a u t h o r i t i e s  n o w  
a s  s t a n d b y  l e g i s l a t i o n ,  t h e r e  i s  a r e a l  d a n g e r  t h a t  w h a t  we  w o u l d  g e t  
w o u l d  b e  s o m e t h i n g  l e s s  t h a n  w h a t  we  n e e d .  

Q U E S T I O N :  In  t h e  p r o v i s i o n  f o r  t h e  s e t t l e m e n t  of  l a b o r  d i s p u t e s ,  
I u n d e r s t a n d  t h e r e  i s  a b o a r d  o f  a r b i t r a t i o n  w h i c h  i s  s u p p o s e d  to  be  
t h e  f i n a l  a n s w e r  i n  t h e  c a s e  y o u  r e f e r r e d  t o - - t h e  F e d e r a l  m e d i a t i o n  
c a s e .  W i l l  y o u  t e l l  u s  w h a t  t h e  p o w e r s  of  t h e  b o a r d  a r e  t o  e n f o r c e  
t h e i r  d e c i s i o n s  7 
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M R .  K E N D A L L :  Y e s .  I h a d  b e t t e r  b e  a c c u r a t e  on  t h i s ,  I q u o t e :  

" I t  i s  e x p e c t e d  t h a t  t h e  o r d e r s  o f  t h e  B o a r d  w i l l  be  o b e y e d  
v o l u n t a r i l y  in  v i e w  of  t h e  i m p e r a t i v e  n e e d s  of t h e  n a t i o n  f o r  u n i n -  
t e r r u p t e d  p r o d u c t i o n ;  b u t  in  t he  e v e n t  of n o n - c o m p l i a n c e  w i t h  a 
B o a r d  o r d e r  b y  a n y  p a r t y  to  a d i s p u t e ,  t h e  B o a r d  s h a l l  h a v e  t h e  
p o w e r  to  p e t i t i o n  a n y  U n i t e d  S t a t e s  c i r c u i t  c o u r t  of  a p p e a l s  w i t h i n  
a n y  c i r c u i t  w h e r e  a n o n - c o m p l y i n g  p a r t y  to  a d i s p u t e  r e s i d e s  o r  
t r a n s a c t s  b u s i n e s s ,  f o r  t h e  e n f o r c e m e n t  of  an  o r d e r  m a d e  o r  
i s s u e d  b y  i t .  " 

T h a t  w o u l d  b e  a n  i n j u n c t i o n .  I t  i s  n o t  a p o p u l a r  a u t h o r i t y  b y  a n y  
m e a n s  in  t h e  l a b o r  f i e l d .  

QUESTION: Y o u  s p o k e  of  t h e  l a r g e  c a s u a l t i e s  i n  W a s h i n g t o n .  
S u p p o s e  C o n g r e s s  i s  i n  s e s s i o n  a n d  t h e  m a j o r i t y  o f  t h e  l e a d e r s  a r e  
h e r e - - t h e  P r e s i d e n t ,  t h e  ~rice P r e s i d e n t ,  a n d  t h e  o t h e r  h e a d s  o f  
G o v e r n m e n t  d e p a r t m e n t s - - a n d  t h e y  d r o p  one  2 0 - m e g a t o n  b o m b  r i g h t  
b e t w e e n  t he  W h i t e  H o u s e  a n d  t he  C a p i t o l ,  w h a t  w o u l d  h a p p e n  t h e n ?  
W o u l d  t h e y  go i n t o  t h e  S t a t e  g o v e r n m e n t s  f o r  t h e i r  a u t h o r i t y ?  

M R .  K E N D A L L :  T w o  t h i n g s  a r i s e  f r o m  t h a t  s i t u a t i o n .  I n  t h e  
f i r s t  p l a c e ,  w h a t  i s  t h e  e f f e c t  on  t h e  C o n g r e s s ,  a s s u m i n g  t h e r e  i s  a 
s u b s t a n t i a l  c a s u a l t y  r a t e  t h e r e  ? 

I n  t h e  S e n a t e ,  a s  y o u  k n o w ,  t h e  s t a t e s  h a v e  a u t h o r i t y  u n d e r  t h e  
C o n s t i t u t i o n  to  p r o v i d e  b y  l e g i s l a t i o n  f o r  t he  a p p o i n t m e n t  of  n e w  
S e n a t o r s ;  a n d  m o s t  s t a t e s  h a v e  e n a c t e d  l a w s  w h i c h  m a k e  t h a t  p o s s i b l e .  
So t h a t  t h e  S e n a t e  c o u l d  be  r e j u v e n a t e d  a n d  n e w  b l o o d  c o u l d  be  i n t r o -  
d u c e d  f a i r l y  r a p i d l y  b y  t h e  s t a t e  e x e c u t i v e s .  In  t he  H o u s e  of  R e p r e -  
s e n t a t i v e s  t h a t ,  u n f o r t u n a t e l y ,  i s  no t  a t  p r e s e n t  t r u e .  U n d e r  t h e  
C o n s t i t u t i o n ,  i f  a v a c a n c y  o c c u r s  in  t h e  H o u s e  of  R e p r e s e n t a t i v e s ,  i t  
m u s t  b e  f i l l e d  b y  e l e c t i o n .  T h a t  w o u l d  t a k e  l o n g e r .  

As far as the executive branch is concerned, the law now provides 
a dozen successors to the Presidency, which run something like this: 
from the President to the Vice President, to the Speaker of the House, 

then the President Pro Tem of the Senate, to the Secretary of State, 
the Secretary of the Treasury, the Secretary of Defense, the Attorney 
General, and so on down through the entire Cabinet. Those would 
provide some twelve successors. 

I t  i s  n o t  a t  a l l  l i k e l y  t h a t  a s i n g l e  a t t a c k  w o u l d  w i p e  o u t  t h a t  e n -  
t i r e  l i n e  of  s u c c e s s i o n .  E v e n  i f  i t  d id ,  a s  t h e  l a w  r e a d s  n o w - - a n d  i t  
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h a s  n o t  b e e n  t e s t e d - - I  t h i n k  i t  w o u l d  be  p o s s i b l e ,  i f  t h e  S e n a t e  i s  r e -  
j u v e n a t e d  b y  t h e  c h i e f  e x e c u t i v e s  of  t h e  s t a t e s ,  f o r  t h e  S e n a t o r s  t o  
g e t  t o g e t h e r  a n d  e l e c t  a P r e s i d e n t  p r o  t e r n ,  w h o  w o u l d  t h e n  t a k e  o v e r  
a s  A c t i n g  P r e s i d e n t ,  e v e n  i f  t h e  w h o l e  l i ne  w a s  w i p e d  ou t .  

Q U E S T I O N :  A r e  t h e s e  l a w s  t h a t  y o u  d e s c r i b e d  g o i n g  to  be  r e -  
q u e s t e d  to  b e  e n a c t e d  n o w  a s  s t a n d b y  l e g i s l a t i o n ?  

M R .  K E N D A L L :  T h a t ,  of  c o u r s e ,  i s  p a r t  of t h e  i s s u e  t h a t  i s  
c u r r e n t l y  b e i n g  d i s c u s s e d  w i t h i n  t h e  A d m i n i s t r a t i o n .  M y  g u e s s  i s  
t h a t  we  w i l l  n o t  a s k  f o r  s t a n d b y  l e g i s l a t i o n .  

C O M M E N T :  S o m e b o d y  f r o m  O D M  h a s  b r o u g h t  u p  t h e  s u b j e c t  a n d  
s a i d  t h a t  t h e y  d o n ' t  w a n t  a n y  s t a n d b y  l e g i s l a t i o n ,  b e c a u s e  i t  w o u l d  
g i v e  i n d u s t r y  a c h a n c e  to  f i n d  a l l  t h e  l o o p h o l e s  in  i t .  T h e y  s a i d  t h e y  
w a n t e d  a n  e x e c u t i v e  o r d e r  t h a t  w o u l d  b e  p u t  ou t  a f t e r  t h e  w a r  s t a r t e d .  

M R .  K E N D A L L :  T h a t  i s  a r e a s o n  t h a t  h a d n ' t  o c c u r r e d  to  m e .  

C O M M E N T :  A s  a p r a c t i c a l  p r o p o s i t i o n  t h e  P r e s i d e n t ,  a s  y o u  
s u g g e s t e d ,  m i g h t  s u c c e e d  b e t t e r  w i t h  a d e c l a r a t i o n  of  m a r t i a l  l a w  o r  
w i t h  a n  e x e c u t i v e  o r d e r .  I f  we  d id  i t  t h e  o t h e r  way ,  i t  c o u l d  h a p p e n  
t h a t  a c a s e  w o u l d  b e  b r o u g h t  u p  a n d  t h e  S u p r e m e  C o u r t  s a y  t h a t  t h e  
a c t i o n  w a s  i l l e g a l .  

M R .  K E N D A L L :  M a y b e  y o u  s h o u l d n ' t  h a v e  m e n t i o n e d  t h a t .  T h a t  
i s  o n e  o f  t h e  s e c r e t  s t r e n g t h s  of  m y  p o s i t i o n - - t h a t  b y  t h e  t i m e  t h e  
S u p r e m e  C o u r t  s a i d  t h a t  m a r t i a l  l a w  i n  K e n t u c k y  a s  d e c l a r e d  b y  L i n c o l n  
w a s  i l l e g a l ,  a l l  t h e  p u r p o s e s  of  t h a t  d e c l a r a t i o n  h a d  a l r e a d y  b e e n  s e r v e d ,  
Of  c o u r s e ,  I w o u l d n ' t  w a n t  t o  r e l y  on  t h a t  as  s u p p o r t  f o r  m y  a r g u m e n t ,  
b u t  i t  i s  q u i t e  t r u e ,  

B u t  t h a t  i s  n o t  e n t i r e l y  u n r e a s o n a b l e ,  b e c a u s e  i t  m o r e  o r  l e s s  
f l o w s  f r o m  t h e  m a j o r  p o i n t  t h a t  I m e a n t  t o  m a k e  t o d a y - - t h a t  i f  t h e  
n e c e s s i t y  i s  t h e r e ,  t h e n  t h e  P r e s i d e n t  m u s t  a c t ;  t h a t  h e  d o e s n ' t  h a v e  
to  s p e n d  a n  a w f u l  l o t  of  t i m e  a r g u i n g  a b o u t  i t .  I f  h e  m u s t  a c t ,  h e  
m u s t  a c t ,  a n d  t h a t  i s  t h e  e n d  of  i t .  

QUESTION: Where do we stand on the possibility of Federalization 
of the state authorities? Is there any possibility that that could be 
done ? 

MR. KENDALL: There are several areas in which that issue 

will arise. There is an easy example in the Federalization of the state 
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e m p l o y m e n t  s e r v i c e s  to s e r v e  in  t h i s  m a t t e r  of  e m p l o y m e n t  c o n t r o l .  
I t  w o u l d  be  d e s i r a b l e  t h a t  a n y  s u c h  F e d e r a l i z a t i o n  be  done  w i t h  the  
c o n s e n t  of t he  s t a t e s .  

Again, I think it is possible to have legislative situations arise 
where the war power of the Federal Government would be so preemptive 
and so outstandingly the single important governmental authority in the 
country that state agreement to this sort of thing would be bypassed. 

A n o t h e r  a r e a  of c o n s i d e r a b l e  i m p o r t a n c e ,  of c o u r s e ,  i s  t h a t  of  
the  c o o p e r a t i o n ,  a l m o s t  t h e  d r a f t i n g ,  of  g o v e r n o r s  and  m a y o r s  a n d  
o t h e r  o f f i c i a l s  of  t he  l o c a l  g o v e r n m e n t s  i n to  w h a t  a m o u n t s  to  F e d e r a l  
s e r v i c e  in  t i m e  of a t t a c k .  So t h a t  the  l i n e  of a u t h o r i t y  d o w n  to  t h e  
g r a s s  r o o t s ,  i f  I m a y  c a l l  i t  t ha t ,  m i g h t  go t h r o u g h  the  P r e s i d e n t  to  
the  a g e n c i e s  in  the  F e d e r a l  G o v e r n m e n t ,  a n d  t h e n  to the  g o v e r n o r s  of 
the  s t a t e s  a n d  d o w n  to  t h e  m a y o r s .  

Now,  s u c h  a m e a s u r e  in  p e a c e t i m e  i s  j u s t  out  of the  q u e s t i o n .  
T h e r e  is  no r e l a t i o n s h i p  b e t w e e n  the  two .  In  s o m e  s t a t e s  t he  s t a t e  
o f f i c i a l s  a r e  f o r b i d d e n  b y  l aw  to  h o l d  a n y  F e d e r a l  p o s t  o r  e x e r c i s e  a n y  
F e d e r a l  a u t h o r i t y .  In  s o m e  of  o u r  own F e d e r a l  p o s t s  t h e r e  i s  a s i m -  
i l a r  r e s t r i c t i o n .  B u t  in t i m e  of w a r  t h a t  m i g h t  w e l l  be  the  b e s t  l i n e  of  
a u t h o r i t y  t h a t  you  c o u l d  f i nd .  A n d  you  p r o b a b l y  k n o w  t h a t  t h e  F e d e r a l  
C i v i l  D e f e n s e  A d m i n i s t r a t i o n  i s  d o i n g  a good  d e a l  of p l a n n i n g  in  t h a t  
direction. 

Q U E S T I O N :  One  of the  p r o v i s i o n s  of y o u r  d r a f t  l e g i s l a t i o n  r e l a t e s  
to  t he  t a k i n g  o v e r  of r e a l  e s t a t e .  I a m  a l i t t l e  s u r p r i s e d  at  t h a t .  I 
w o n d e r  i f  i t  w a s  y o u r  i n t e n t  to i m p l y  t h a t  t h e y  c o u l d  u s e  o u r  p r i v a t e  
h o u s e s  f o r  the  h o u s i n g  of r e f u g e e s .  

MR. KENDALL: No. That was not my intent. I had intended to 
make that point, but I didn't. In speaking very briefly about the con- 
demnation provision in this bill, I said the intent is simply to get away 
from the wait between the filing of the petition in the Federal court for 
condemnation and the judgment of that court on the value of the property 
and  the  t r a n s f e r  of the  t i t l e .  T h i s  p r o v i s i o n  s i m p l y  m a k e s  i t  p o s s i b l e ,  
w h e n  l a n d  is  n e e d e d  f o r  a n y  n a t i o n a l  d e f e n s e  p u r p o s e ,  to  p r o c e e d  w i t h  
c o n d e m n a t i o n  in the  o r d i n a r y  f a s h i o n  b y  f i l i n g  i t  in c o u r t ,  b u t  to  t a k e  
o v e r  the  u s e  of the  p r o p e r t y  i m m e d i a t e l y  u p o n  the  f i l i ng ,  w i t h  the  d e -  
p o s i t  of a c e r t a i n  s u m  of m o n e y ,  w h i c h  is  a v a i l a b l e  to  the  o w n e r  i f  he  
w i s h e s  to  a c c e p t  it  in  p a y m e n t .  O r  he m a y  w a i t  f o r  t he  c o u r t  to  d e -  
t e r m i n e  w h a t  he  s h o u l d  be  pa id .  
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Now, the  u s e  of s u c h  a u t h o r i t y  to p r o v i d e  h o u s i n g  f o r  r e f u g e e s  is  
not  b e y o n d  the  l i m i t  of t he  p r o v i s i o n .  T h a t  w o u l d  be  f o r  n a t i o n a l  de -  
f e n s e  p u r p o s e s .  I t  c o u l d  be  done .  Bu t  it  w a s n ' t  d e s i g n e d  f o r  tha t  
p u r p o s e ,  and  I doub t  if  i t  w ou ld  be  n e c e s s a r y  to u s e  i t  t h a t  way.  How-  
e v e r ,  the  G o v e r n m e n t  t a k i n g  o v e r  the  u s e  of t h a t  p r o p e r t y  w o u l d  be a 
q u i c k e r  way  t h a n  the  s l o w  way  of c o n d e m n a t i o n  to  a c c o m p l i s h  t ha t  
h o u s i n g  p u r p o s e .  And  I s u s p e c t  t h a t  the  C i v i l  D e f e n s e  A d m i n i s t r a t i o n  
i s  w o r k i n g  qu i t e  a c t i v e l y  on tha t  p r o b l e m ,  t h o u g h  p e r h a p s  i t  h a s  o t h e r  
w a y s  of d o i n g  i t .  

Q U E S T I O N :  Is  the  r e n t  c o n t r o l  p r o v i s i o n  in  the  d r a f t  r e s t r i c t e d  
j u s t  to  h o u s i n g ?  

MR.  K E N D A L L :  It  i s .  

Q U E S T I O N :  What  is  the  r e a s o n  f o r  tha t  r e s t r i c t i o n ?  

M R .  K E N D A L L :  I w i s h  I c o u l d  g ive  you  s o m e  r e a l l y  g o o d  r e a s o n .  
I t  h a s  r e s u l t e d  in  a lot  of c o n f u s i o n .  W h e n  I r e a d  t h o s e  w o r d s ,  I w o n -  
d e r e d  w h e t h e r  a n y o n e  w o u l d  n o t i c e  tha t .  

We have not tried in the last two wars to control the rent levels 
on commercial property. The theory of it is that they are not partic- 
ularly important to the problem of inflation, and that they would be 
the very devil to handle administratively. So that this is a cowardly 
retreat from an area of great difficulty, but perhaps one that is not of 
very great consequence. 

T h a t  c o u l d  be  pu t  in  as  s t a n d b y  a u t h o r i t y .  I t  i s  no t  a q u e s t i o n  of 
l a c k  of a u t h o r i t y ,  h o w e v e r .  I t  i s  j u s t  a q u e s t i o n  of w h e t h e r  i t  i s  w o r t h  
wh i l e  to  e n g a g e  in  t h a t  m u c h  w o r k  f o r  the  v a l u e  w h i c h  wou ld  be  a c h i e v e d .  

Q U E S T I O N :  You m e n t i o n e d  f o r e i g n  a id  as  an  a c t i o n  u n d e r  c o n -  
s i d e r a t i o n ,  bu t  d id  no t  m e n t i o n  the  d e t a i l s .  T h e  i m p l i c a t i o n s  of tha t ,  
h o w e v e r ,  a r e  w h a t  I a m  t h i n k i n g  of. In  the  m a k i n g  and  i m p l e m e n t i n g  
of t r e a t i e s ,  w h a t  a r e  the  e m e r g e n c y  p o w e r s  of the  P r e s i d e n t  w h i c h  m i g h t  
a r i s e  u n d e r  t h a t  p r o v i s i o n  in  r e l a t i o n  to t h o s e  w h i c h  C o n g r e s s  now 
h o l d s  w i th  r e s p e c t  to  f o r e i g n  e n t a n g l e m e n t s ?  I s  t h e r e  any  c l a r i f i c a t i o n  
of t h a t  in  y o u r  p r o v i s i o n ?  

MR.  K E N D A L L :  Y e s ,  s i r .  I t h i n k  i t  c l a r i f i e s  the  po in t .  It  
s e e m s  t h a t  i t  h a s  to  do w i t h  the  t r a n s f e r  of m a t e r i a l s ,  m a t e r i e l ,  and  
e q u i p m e n t .  It  i s  in  e f f e c t  the  L e n d - L e a s e  Ac t  of 1941. 
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Now,  of c o u r s e ,  any  s u b s t a n t i a l  e c o n o m i c  a s s i s t a n c e  t h r o u g h  the  
t r a n s f e r  of m a t e r i a l  and  e q u i p m e n t  wi l l  e v e n t u a l l y  ge t  u s  in to  s o m e  
s o r t  of e n t a n g l e m e n t s .  I had  the  p l e a s u r e ,  s h a l l  we s ay ,  of w o r k i n g  
on s o m e  of the  t e r m i n a t i o n s  of L e n d - L e a s e  a f t e r  W o r l d  W a r  II.  I 
was  a c t u a l l y  i n v o l v e d  at one  po in t  wi th  the  R u s s i a n s  in  an  a t t e m p t  on 
o u r  p a r t  to  ge t  b a c k  s o m e  L e n d - L e a s e  s h i p s ,  w h i c h  h a v e ,  i n c i d e n t a l l y ,  
s i n c e  b e e n  r e t u r n e d ,  bu t  w e r e  not  r e t u r n e d  as  a r e s u l t  of o u r  n e g o t i -  
a t i o n s .  T h e r e  i s  s o m e  e n t a n g l e m e n t  i n v o l v e d  t h a t  way .  

x .  

But ,  of c o u r s e ,  it  is  not  the  m a j o r  f o r e i g n  a l l i a n c e  t ype  of e n -  
t a n g l e m e n t  t ha t  u s u a l l y  f r i g h t e n s  u s .  It  s e r v e s  the  p u r p o s e  of m a k i n g  
i t  e a s y  to ge t  s h e l l s  to f o r c e s  in f o r e i g n  l a n d s .  T h o s e  f o r c e s  m a y  be  
I t a l i a n s  r a t h e r  t han  A m e r i c a n s ,  bu t  if we c a n  p r o d u c e  s h e l l s  f a s t e r  
t h a n  t h e y  can ,  we wi l l  ge t  t h o s e  s h e l l s  to  t h e m .  We w i l l  l e n d  t h e m ,  
l e a s e  t h e m ,  o r  g ive  t h e m  to t h e m .  

Q U E S T I O N :  How a r e  you go ing  to a d m i n i s t e r  t h i s  c o n d e m n a t i o n  
of r e a l  e s t a t e  wi th  a l l  of the  l a w y e r s  b e i n g  c a s u a l t i e s ,  s i n c e  t h e y  a r e  
a l l  r i g h t  in  the  m i d d l e  of t h e s e  l a r g e  c i t i e s  ? 

M R .  K E N D A L L :  T h a t  wi l l  be d i f f i c u l t .  Bu t  i t  w o n ' t  be as  l a r g e  
a d i f f i c u l t y  as  s o m e  of the  o t h e r  t h i n g s  we f a c e .  The  a s s u m p t i o n s  
t ha t  I m a d e ,  w h i c h  c o r r e s p o n d  r o u g h l y ,  I th ink ,  to the  J u n e ,  1955, 
a s s u m p t i o n s  in O p e r a t i o n  A l e r t ,  d id  not  c a l l  f o r  the  d e s t r u c t i o n  of 
e v e r y  m a j o r  c i t y  in  the  c o u n t r y .  T h e r e  w o u l d  be  a v e r y  l a r g e  n u m b e r  
of  l a w y e r s  l e f t .  T h e r e  w o u l d  be a l a r g e  n u m b e r  of j u d g e s  and  c o u r t s  
u n t o u c h e d .  T h e r e  w o u l d  be  a l a r g e  n u m b e r  of s u b s t a n t i a l  c i t i e s  p r o b -  
ab ly  u n t o u c h e d .  

We get  i n to  m i l i t a r y  m a t t e r s  h e r e ,  of c o u r s e ,  in w h i c h  I a m  a 
b a b e  in the  w o o d s .  But  the  c a p a c i t y  of the  U. S. S . R . ,  e v e n i f  it  s n e a k e d  
p a s t  o u r  r a d a r  d e f e n s e s ,  i s  p r o b a b l y  no t  g r e a t  e n o u g h  to s u b s t a n t i a l l y  
wipe  out  a l l  n ine  j u d i c i a l  c i r c u i t s .  We wou ld  have  a lo t  of c o u r t s  l e f t  
e v e n  if  t h e y  d id  s u c c e e d  in t h e i r  w i l d e s t  d r e a m s  in the  f i r s t  t i m e  a r o u n d .  
I t  w o u l d  be a w k w a r d ,  bu t  no t  a m a j o r  d i f f i c u l t y .  

Q U E S T I O N :  One t h i n g  abou t  t h e s e  w a r  p o w e r s  a c t s  i s  t ha t  t h e y  
e x p i r e .  Why c a n ' t  t h e y  be  pu t  on i ce  as  s t a n d b y  l e g i s l a t i o n ?  Why 
s h o u l d n ' t  y o u r  own ac t ,  if  it  b e c o m e s  an a c t u a l  w a r t i m e  act ,  i n s t e a d  
of e x p i r i n g ,  go in s t a n d b y ?  

MR.  K E N D A L L :  Wel l ,  s i r ,  s o m e  of t h e m  h a v e  in h i s t o r y .  T h e  
N a t i o n a l  D e f e n s e  Act  of 1916 is  an e x a m p l e .  T h a t  was  e n a c t e d  p r i o r  
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to W o r l d  W a r  I .  Tha t  e n d e d  at the end  of the  w a r ,  but  was  a l l o w e d  to 
s t a n d  on the b o o k s .  And s o m e  of the l e g i s l a t i o n  e n a c t e d  in  W o r l d  W a r  
17 was  a l l o w e d  to s t a n d  on the b o o k s .  

F e e l i n g s  ge t  to be  p r e t t y  s t r o n g  about  t h ings  l ike  wage  and p r i c e  
c o n t r o l s ,  about  any  s o r t  of m a n p o w e r  u t i l i z a t i o n  d i r e c t i o n  by  the  
G o v e r n m e n t .  T h e y  a r e  c h a r a c t e r i z e d  as s t r a i t j a c k e t s ,  as  t o t a l i t a r i a n  
m e a s u r e s .  P e o p l e  j u s t  don ' t  l ike  to s ee  t h e m  at a l l ,  don ' t  l ike  to d e a l  
wi th  t h e m .  T h e y  l ike  to get  t h e m  off the books  fo r  one r e a s o n  o r  
a n o t h e r .  

I t  is  a p o l i t i c a l  p r o b l e m  in s o m e  r e s p e c t s ,  as you we l l  know. 
M a y b e  wi th  the a d v e n t  of t h i s  g r e a t e r  t h r e a t  of p o s s i b l e  e n e m y  d e s t r u c -  
t ion  w i th in  the  c o u n t r y ,  the f e e l i n g s  of bo th  the  G o v e r n m e n t  and Con-  
g r e s s ,  and the f e e l i n g s  of the peop le  at h o m e ,  w h o s e  f e e l i n g s  C o n g r e s s  
t r i e s  to r e f l e c t ,  m i g h t  so c h a n g e  tha t  we cou ld  put s o m e  qui te  e f f e c t i v e  
l e g i s l a t i o n  on the b o o k s .  But  w h e t h e r  o r  not it wi l l  be  t r i e d ,  I don ' t  
know.  

MR.  NIKLASON:  T h a n k  you, M r .  K e n d a l l ,  f o r  an e x c e l l e n t  p r e s -  
e n t a t i o n  of a v i t a l  s u b j e c t .  
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