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INTRODUCTORY REMARKS -~ CCOLONEL I. J. CARR.

-0Q00~
Gentlemen,

This morning we will touch on contract law, a subject
which we wall deal with later in the course and particularly in
the use of problems that we will work up in our more intamate
procurement planning. You must remember that contract is the
basis of our war procurement, it 1s a very indistinguishable
thing whieh we have to know something sbout in order to assure
production to the Govermnment as well as to assure protection to
the menufacturer who 1s signing the contract in order that he
w1ll sign and alsco to meet the need of the flow of raw materials
to that manufacturer, which supply 1s not under his control in
time of an emergency. In time of pesce 1t 1s very easy to let a
contract, the contractor knows his merket and knows that he can
get the required material, In time of wer there 1s an entirely
different situstion. The Government may control the raw materials
the contractors expect te get in open market, the sea lanes may
be broken and there may be a shortage of the article imported in
the normal course of trade. 811l of these factors have to bhe taken
into considerstion in the matter of contracts.

This merning we are going to touch on the contract law an
general. Ur. Raymond V, Dickey, who 1is & prominent contract lawyer
in Washangton, D.C , and who has lectured vefore the American Insti-

tute of Banking, the Navy Supply Officers¥ School and other gather-

ings, has very kindly consented to give us an informal talk,
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Gentlenen
Colonel Carr, Assistant Commandant of the Army Industrial

College, has been very kind to give me such a very pleasant intro-~
duction to this class. He said I am a prominent local lawyer. I
would hate to tell this class some of the thaings I have been called
in my practice. So far as my knowledge of law goes, I have been
acecused of not even knowing the fundamental principles of any of
1t, After some years of association with the work I, personally,
am prepared to say I know very little of the subject,

I do like law contracts and in the practice of law T know oif
no mot e importent subject than that of the law of contract. A4s
I have had occasion to remerk to many gatherings, 1t is the "warp
and woof" of mearly all the law pertaining to business, If 1t be
agency, we have a law of contract betause agency i1s primarily
created by contract., Partnership involves essentially the law
of contract, alsc the queslion of corporations as negotiable instru-
ments because every negobtiable instrument is not only a contract or
a sealed instrument but a highest type known as a formel contract
which bears all the elements of a sealed instrument, The law of
contracts 1s really one of the fundamental things that every stu-
dent of law and practically every one in conbact with business re-
gquirements should beccme familiar with.

It might be appropriate to first ascertain what a contract
law 1s. Most of you gentlemen, like the rest of us, can give an

answer better perhaps by ean illustration. A definition 1s not
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easy to formulate but an 1llustration is oftimes much better,
certainly much essier on the part of those undertaking to define,
We ought to start with a fair idea of what a contract law is.
One veéry modern btext writer says a contract is a promise or a set
of promises which the lew enforces as bindirg. The average lawyer
would know what that means yet 1t leaves out e number of things
about which the student should be advised,

I know of two or three very short definrtions of contraect
as defined by some of the best text writers which I will quote
to you. For instance, Blackstone {in his Commenis) expressed the
sentiment "A contract 1s an agfeement, upon sufficient considera-
tion, to d%;hot to do a particuler thing”. That i1s a very short
statement of a contract yet 1t leaves much to be desired. Ansonts
definition, perhaps not verbatim, 1s as follows "It 1s an agree-
ment enforceable at law made bebtween two or more persons by which
rights are acquired by one or more to mcts or forebearance on the
part of other or others", Bishop gives us this "A contract is =
promise from one or more persons to another or others, either
mads 1n fact or created by law, to do oy perform or create some
lawful thaing". I omit the latter part of the definibion because
I do not thaink 1t material,

The definition of a contract, I think, ought to really state
the essentials of a contract so in my own language and for the

purpose of practical operations, I thank 1t well to start out by
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saying thet there are certain essentials for every countract. To
be a legal and binding obligation, first, there must be the
proper parties,

Now, who are the proper parties? Partnerships are, of
course. In the work you are doing you will find that corporations
can make contracts. Aubhorities agree that any person, and cor=-
porations can be a person within this meaning, can make & contraci
except infants. Infentey in the 1aﬁ;§bntracts means persons
under the age of twenty-one years, insane persons snd in that
category text writers include drunkards - persons whose minds
cannot form the anbent of the conbract. Oldest text writers
quote "married women, corporations to some esbtent, and aliens
to some extent”, bubt I assume that the modern text writers will
omt this from the fubure bext books becauvse 1t 1s certainly not
applicable in the District of Columbme. Under the laws of the
Dastract of Columbia a married woman 1s gaven every raight a
single woman has and every right the man of twenty-one years of
age has, Up until the past year a married woman was restricted
to the degree that she could not become an endorser or insurer
for her husband on any paper. If a man had a wife well fixed
she could not become a guaranty for his benefit. ZInhe law pro-
hibited herg from doing so. Thalt worked e very brg hardship and
Congress repealed that Act.

Repeating, the exceptions are Infants, drunkards, iasane

people, aliens to some extent, and corporstions being limited

soley to their charters.
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We now know who can make a contract - proper parties, nexl
a contract has to have proper subject matter, What 1s proper
subject metter for contractsy Anything not prohibited by lew
or by a possible enactment of statute or does not violate &
public pelicy 1s proper subject wetter. We have very great diffi-
culties at times 1a determining whether thaings do or do not violate
public policy. Some we know do, for instance you may want a
certaln law psssed, something put into a statute that would benefit
you personally, and 1f you sgreed to give a legislator five thousand
dollars for getting the ensctment he could not be permitted to
collect from you on the ground that he is acceptang an agreement
diverting from his true course. Then again, 1f you want to tamper
with our Courts or i1f you were making contracts for the Federal
Government tomorrow and I promised that 1f you would get a contract
through for my principle there would be some change in 1t for you,
when you were successful in your efforts and came to me saying
you would like to have the money I could smile at you and say I
had decided not to pay you. The agreement even 1f 1t had been
made 1n the presence of others or even writiten down would not be
any good for the contract was one of those which are classified
as violating public policy. It 1s true that I might be held as
responsible for trying to invelve some publaic status but you,
at the same taime, could not collect your money.

Again, some pecople play poker, some bridge, and other games
of interest. Now supposing that while sititing in at & game last
night I dost one thousand dollars and you held my I.0.U., = .
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gentleman's agreement, 1f I decided not to pay you you could not
recover as thet 1s a gambling debt. It 1s & principle of law
that between two evils the court will chose the lesser, conse-
quently the court would not enforce that contract.

A very importent item to bring to your attention and wne
which 1s very magessary 1s consideration. What 1s consideration?
I suppose there have been countless pessafes written by countless
persons definming consideration in the law of contracts. I know I
have read thousands upon thousands of words dealing with the law
of consideration of contracts. I% 1s that somebthing which supports
the obligations That 1s certainly not very definite. We have
exchange of promise for promse, you have agreed that 1f I will
do a certain thing you will do a certain thing. You do not need

to pay money. Every contract reads "

whereas * x* Therefore, this
agreement witnessth, for and in consideration of the sum of one
($1.00) dollar" (you may be dealing with a hundred thousand dollars
in actuality) "each to the other in hand paird, receipt where of 1s
hereby acknowledged before the signing and sealing hereof, whereby
the mubual promises, covenants, conditrons and agreements herein-
after appear, the parties hereto agree as follows", Those mutlual
promises, covenants, conditions end agreements vhereby you are
going to change your status, give up some raight or benefit and

the other party i1s foregoing some right or benefit are called con=-

gsideration of contract in law,
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I heve here a good definition of considerabtion ~ consideration
18 that which moves from the promisee to the promisor. A private
concern (the promisee) furnishes certain merchandise to the Govern=
ment, 1f you have promsed to pay money for meterial you are the
promisor. The promise, whether one or the other, i1s that which
moves from the promisee on to the promisor at the expressed or
implied request of the latter in return for a promise. As the
term 1s used in the law of contracts, 1t mesns a valusble con-
sideration.

You have agreed to buy your brother a suit of clothes, he
has met with some misforbune and 1s down and cut. He says to you,
"W1ll you steke me to 2 suit of clothes?" and you agree to do 1%,
Then when the time comes to perform you say you caannot. There
was no consideration emanating and you have not broken any cone
tract, that which prompted you was "love and affection" wnich is
not s valuable consideration in lawe Consideration must have
values In the eyes of the law 1t may consist eirther in some lake
interest, profit or benefit sccrued to one party, or some fore-
bearence, detriment, loss or responsibality given, suffered or
undertaken by the other., That 1s probably the best definktion
of consideration that 1s to be found anywhere. lhat was taken
from e decision of the Supreme Court of the United States, rendered
by Chief Justice John Mgrshall.

You must have the proper parties, proper subjJect matter and
consideration to have a contract., Contracts are normally divided
!

into expressed contracis and implied conbracts. I take 1t this
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class will have practically no need for implied conbraets because
every governmental contract will be an expressed one - a contract
in writing. The Government does not ordinarily do business in any
other way. In the general law of contracts we have expressed,
implied, verbal and written contrects., There 15 a mistaken idea
on the part of many that s written contract can be enforced where
o verbal one cannot. Subject to certain exceptions, i1f you have
your procf and can establish the terms of your contract satisfec-
torily, a verbal contract i1s just as binding and forceable as
though 1t were written on paper. A verbal contract entered ainto
betwneen two or more parties certainly can be enforced.

An expressed contract is a verbal one. 1 agree to amploy
you for a year, commencing todasy, at a salary of five thousand
dollars per snnum. 7You are to have charge of certain work, your
salary to be paid at regular monthly installments., After you have
worked four or five months I discharge you. You can sue me for
breach of contract., It i1s an expressed contract, the terms of
vhich are distinetly set forth between the contracting parties.
That 1s 2ll you have to have in your wraitten contracis, Every
contract you will be called upon to approve or disapprove will
be en expressed one where the Government agrees to certain things
and other contracting parties agree to do or perform certain
things.

Te have implied contracts. You are in a hurry to get to the

Union Station, you get into a taxi, not asking the charges, the
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driver takes you there and on time, you get out and he tells you
how much the charges are and you pay him. Why? You did not
have any sgreement as to what he would charge or what you would
paye There was no expressed contract but there was an implied
contract

Again, you may employ me to dig a well and you are satisfied
with the work. You disagree with the price however, which I tell
you 1s two hundred and fifty dollars. No agreement was made prior
to the work and you have to pay the money. Why? We did not touch
upon an agreement concerning the price, & service was performed
and the law implies that you will pay me so much as that service
was worth, the quanto merit. I will recover so much as the job
was worth and If I can bring in some experts to testafy the work
was worth the money asked the jury will give me the money, or vice
versa.

We have contracts divided into formal and informal contracts.
A formal contrasct 1s a contract under seal. Negobiable instruments
are formsl contracts, checks, drafis, trade ascceptances, promissory
notes, etc., because under a negobiable instrument consideration 1s
presumed and under the law o contracts a seal attached to a con-
tract involves considerataon.

Whet are informal contracts? By the process of exclusion
every other kand 1s an informal contract. I have no personsl know-
ledge but I take z%t the Government does fifty percent of its business

in 1ts contractual lines by informel contract. I know in the com-
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mercial world about ninety percent of our contracts are informal
ones. Wie have all the language you canthink of in writing but we
do not alweys put a seal on, usually "have set their hands * *"
etc,, appears but omit the seal, Deeds, releases, etc., must be
under seal, however, but the greater mass of our commercial ac~
tivities are under the informal contract classificatlion.

e have 1n the division of contracts (and lots of laywers
have trouble with this feature) nonlateral and bilateral contracts.
Bilateral contracts are those where each person agrees to do somew
thing in consideration 1f the other person will do something. It
15 an exchangeof promise for promise. If you break yours and I
observe mine I can sue you or you can suée me for breach of promise.
Ninety-nine percent 1f not one hundred are bilateral contracts.

I again speak from experience, I have seen quite a number and they
were all that type.

We have an everyday practice dealirg with unilateral contracts,
those where only one person agrees to do. Iyery promissory note
15 a unilateral contract, the bank does not agree to do a thing.
Your note reads "thirty days after date I promise to pay to the
order of the National Banking Institute five hundred (#600,00)
dollars, value received with interest at the rate of six (6%) per
cent per annum". That 1s e unilateral contract, you have your
money, the bank does not agree to do anything but you agree to pay.

One of the most natural ways in the business world of making

contracts 1s by offer and acceptance. 1 dare say two~thirds of
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the contractual relations grow out of olfer and acceptance,

It has been & great pleasure to talk to this class. I am
sorry that I have been only able to touch two or three high spots
of the subject, the field of law 1s so big and broad that the
lew schools have something like twenty-five lectures on the subject
of enforceability of contracts alone, our Institute cf Banking has
fifteen lectures on contracts alone. You see how impossible 1t 1s
to get in very much before this class.

It has been a pleasure and I am under obligation to vou, Col.

Czrr, for inviting me down here.
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