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Gent i eme n. 

Thls morning we will touch on contract law, a subject 

wh!ch we w~ll deal wlth later In the course and partlculsrly in 

the use of problems that we will work up In our more ~ntlmate 

procurement planning. You must remember that contract is the 

bas~s of our war procurement, it Is a very Indlst~ngulshable 

thlng whlch we have to know somethlng about in order to assure 

productlon to the Government as well as to assure protectlon to 

the manufacturer who is slgn!n~ the contract in order that he 

wzll slgn and also to meet the need of the flow o~ raw materlals 

to that manufacturer, whlch supply is not under hls control in 

tlme of an emergency. In tlme of peace it is very easy to let a 

contract, the contractor knows hls market and knows that he can 

get the requlred materlal. In t~me of war there ~s an entirely 

dlfferent sltuatlon. The Government may control the raw materlals 

the contractors expect to get in open market, the sea lanes may 

be broken and there may be a shortage of the artlcle !reported in 

the normal course of trade. ~ll of these factors have to be taken 

into conslderstlon in the matter of contracts. 

Thls m~rnlng we are golng to touch on the contract law In 

general. Mr. Raymond V. Dickey, who is a promlnent contract lawyer 

in V~ashlngton, D.C , and who has lectured oefore the Amerlcan Instl- 

tute of Banklng, the Navy Suppl# Offlcers~ School and other gather- 

ings, has very klndly consented to glve us an Informal talk. 
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O ent I omen 

Colonel Carr, Asslstant Commandant of the Army ~ndustrlal 

College, has been very k~nd to glve me such a very pleasant ~ntro- 

ductlon to thls class. He sald I am a promlnent local lawyer. I 

would hate to tell th~s class some of the thlngs I have been called 

• n my practlce. So far as my knowledge of law goes, I have been 

accused of not even knowln~ the fundamental prlnclples of any of 

it. After some years of assoclatzon wlth the work I, personally, 

am prepared to say I know very llttle of the subject. 

I do l~ke law contracts and In the practlce of law I know el 

no mole ~mportant subject than that of the law of contract. As 

I have had occaslon to remark to many gatherlngs, it is the "warp 

and woof" of m~arly all the law perta~nln~ to busxness. If it be 

agency, we have a law of contract because agency as prlmarlly 

created by contract. Partnershlp involves essentlally the law 

of contract, also the questlon of corporatlons as neGotlable Instru- 

ments because every negotlable ~nstrument %s not only a contract or 

a sealed instrument but a hlghest type known as a formsl contract 

whlch bears all the elements of a sealed instrument. The law of 

contracts is really one of the fundamental thtu~s that every stu- 

dent of law and practlcally every one in contact wlth buslness re- 

qu!rements should become familiar w~th. 

It might be approprlate to flrst asoertaln what a contract 

law is. ~ost of you gentlemen, lzke the rest of us, can glve an 

answer better perhaps by an lllustratlon. A deflnlt~on ~s not 

2, 



easy to formulate but an ll!ustratlon ~s oftlmes much better, 

certainly much easler on the part of those undertaklng to define. 

V~e ought to start wlth a falr ~dea of what a contract law Is. 

One very modorn text writer sa~s a contract is a promlse or a set 

of promlses whlch the law enforces as blnd~rg. The average lawyer 

would know what that means yet it leaves out a number of th!ngs 

about which the student should be advlsed. 

I know of two or three very short def~nltlons of contract 

as deflned by some of the best text wrlters which I will quote 

to you. For Instance, Blackstone (~n h~s Comments) expressed the 

sentlment i'A contract is an agreement, upon sufficient consldera- 
or 

tlon, to do-~not to do a partlcular thlng". That is a very short 

statement of a contract yet it leaves much to be deslred. Anson's 

deflnltlon, perhaps not verbatlm, is as follows "It Is an agree- 

ment enforceable at law made between two or more persons by which 

rl~hts are acqulred by one or more to acts or forebearance on the 

part of other or others". Bishop glves us thls "A contract is a 

promlse from one or more persons to another or others, elther 

made ~n fact or created by law, to do ~z perform or create some 

lawful thln~". I omlt the latter part of the defln~tlon because 

I do not thlnk it materlal, 

The defln~tlon of a contract, I think, ought to really state 

the essentlals of a contract so in my ov~ language and for the 

purpose of practzcal operatlons, I thlnk it well to start out by 
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sayxng that there are certazn essentzals for every contract. To 

be a legal and blndlng obllgatlon, flrst, there must be the 

proper part~ es. 

Now, who are the proper partaes? Partnershaps are, of 

course. In the work you are dolng you will flnd that corporatnons 

can make contracts. Authoratles agree that any person, and cor- 

porataons can be a person wathln thas meanang, can make a contract 
of 

except anfants. Infantcy an the law~ontracts means persons 

under the age of twenhy-one years, ansane persons snd in that 

category text wraters ~nclude drunkards - persons whose mlnds 

cannot form the antent of the contract. Oldest text ~rrlters 

quote "marraed women, corporat!ons to some extent, and aliens 

to some extent", but I assume that the modern text wraters wall 

omlt thls from the future ~ext books because it is certalnly not 

applacable an the Dastrlct of Columbma. Under the laws of the 

Dastrlct of Columbla a mafrzed woman ~s gaven every rlght a 

slngle woman has and every rlght the man of twenty-one years of 

age has. Up untal the past year a marraed woman was restrlcted 

to the degree that she could not become an endorser or insurer 

for her husband on any paper. If a man had a wlfe well flxed 

she could not become a guaranty for has beneflt. The law pro- 

hlb!ted her~ from do!rig so. That worked a very blg hardshap and 

Congress repealed that Act. 

Repeatang, the exop~ons are Infants, drunkards, ~nsane 

people, alaens to some extent, and corporataons belng llmlted 

soley to thelr charters. 
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We now know who can make a contract - proper part!es, rJe~t 

a contract has to have proper subject matter. What is proper 

subject matter for contracts? Anythlng not prohlblted by law 

or by a posslble enactment of statute or does not vlolate a 

pub!ic polxcy is proper subject mstter. We have very great dlffl- 

oultles at tlmes ~n determln~ng whether thln~s do or do not vzolate 

publlc pollcy. Some we know do, for Instance you may ~want a 

certain law passed, somethlng put Into a statute that would beneflt 

you personall~ and if you agreed to g~ve a leglslator flve thousand 

dollars for ~ettlng the enactment he could not be permltted to 

collect from you on the Ground that he is accept~n& an agreement 

dlvertlng from hxs true course. Then a~aln, if you want to tamper 

wlth our Courts or if you were maklng contracts for the Federal 

Government tomorrow and I promlsed that if you would get a contract 

through for my pr~nclple there would be some change in it for you, 

when y~ were successful in your efforts and came to me saylng 

you would llke to have the money I could smile at you and say I 

had declded not to pay ~ou. The agreement even if It had been 

made in the presence of others or even written down ~ould not be 

any good for the contract was one of those whlch are classlf~ed 

as vlolatlng public pollcy. It is true that I mlght be held as 

responsible for try~n~ to Involve some publlc status but you, 

at the same t~me, could not collect your money, 

Agaln, some people play pe~er, some brldge, and other games 

of Interest. l~ow supposlng that wh~le slttlng an at a game last 

nlght I ~ost one thousand dollars and you held my I.O.U., a 



gentlemanfs agreement, if I declded not to pay you you could not 

recover as thgt is a gambling debt. It is a pr~nclple of law 

that between two evlls the court will chose the lesserj conse- 

quently the court would not enforce that contract. 

A very l uportant Item to brlng to your attentlon and ~ne 

~hlch is very mm~cemsary is conslderat~on. ~hat is conslderatlon? 

I suppose there have been countless passages wrltten by countless 

persons deflnln~ consaderatlon an the law of contracts. I know I 

have read thousands upon thousands of words deallng wlth the law 

of conslderataon of contracts. It is that someth~n~ whlch supports 

the obl~gataon. That as certalnly not very deflnlte. We have 

exchange of promase for promse, you have a~reed that af I will 

do a certaln thlng you wall do a certaln thln~. You do not need 

to pay money. Every contract reads "whereas * * Therefore, thls 

agreement wltnessth, for and ~n cons~derataon of the mum of one 

($I.00) dollar" (you may be deallng wlth a hundred thousand dollars 

in actua!ity) "each to the other an hand pald, recelpt where of is 

hereby acknowledged before the slgnlng and ~eallng hereof, whereby 

the mutual promlses, covenants, condlt~ons and a~reements hereln- 

after appear, the partles hereto agree as follows". Those mutual 

promlses, covenants, cond~tlons and agreements whereby you are 

goln~ to change your status, glve up some raght or beneflt and 

the other party as fore~olng some rlght or benefat are called con- 

s~deratlon of contract an law. 
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I have here a good deflnltlon of consldela~lon - cons~deratlon 

• s that whlch moves from th6 promzsee to the promlsor. A prlvate 

concern (the promlsee) furnlshes certain merchandise to the Govern- 

ment, !f you have promsed to pay money for materlal you are the 

prom~sor~ The prom~se, whether one or the other, is that whlch 

moves from the pronusee on to the promzsor at the expressed or 

Implled request of the latter in return for a promlse. As the 

term is used in the law of contracts, It means a valuable con- 

slderatlon. 

You have agreed to buy your brother a sult of clothes, he 

has met wlth some mlsfortune and is do~rn and out. He says to 2ou, 

"Will you stake me to a sult of clothes~" and you a~ree to do it. 

~hen when the tlme comes to perform you say you cannot. There 

was no conslderatzon emanatlng and you have not broken any con- 

tract, that whlch prompted you was "love and affectlon" wnlch is 

not a valuable cons~deratlon In law~ Conslderat~on must have 

value. In the eyes of the law It way conslst elther zn some llke 

interest, proflt or benef!t accrued to one party, or some fore- 

bearance, detriment, loss or responslbzhty glven, suffered or 

undertaken by the other. That is probably the best defln~tlon 

of conslderatlon that Is to be found anywhere. 2hat was taken 

from a decls!on of the Supreme Court of the Unlted States, rendered 

by Chlef Justlce John Marshall. 

You must have the prop~ partles, proper subject matter and 

conslderatlon to have a contract. Contracts are normally dlvlded 

into expressed contracts and implled contracts. I take it thls 
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class w~ll have practxcally no need for implled contracts because 

every governmental contract will be an expressed one - a contract 

in wr~tlng. Th6 Government does not ordlnarlly do buslness In any 

other way. In the general law of contracts we have expressed, 

zmplled, verbal and wrltten contracts. The~ e is a mstaken idea 

on the part of many that a written contract can be enforced where 

a verbal one cannot. Subject to certaln exceptions, if you have 

your proof and can establlsh the terms of your contract satlsfac- 

torlly, a verbal contract is just as blndlng and forceable as 

though ~t were wrltten on paper. A verbal contract entered into 

betv.een two or more partles certalnly can be enforced. 

An expressed contract is a verbal one. I agree to m~ploy 

you for a year, commencing today, at a salty o f  flve thousand 

dollars per annum. You are to have charge of certain work, your 

salary to be pald at regular monthly Installments. After you have 

worked four or flve months I dlscharge you. You can sue me for 

breach of contract. It is an expressed contract, the terms of 

which are dlstlnctly set forth between the contractln~ partles. 

That is all you have to have in your wrltten contracts. Every 

contract you will be called upon to approve or dlsapprove will 

be an expressed one where the Government agrees to certaln thlngs 

and other contracting partles agree to ~o or perform certaln 

thln8 s. 

We have implled contract~. You are in a hurry to get to the 

Unzon Statlon, you get Into a taxl, not asklng the charges, the 
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drlver takes you there and on tlme, you get out and he tells you 

how much the charges are and you pay hlm. Why? You dld not 

have any agreement as to what he would charge or what you would 

pay. There was no expressed contract but there was an Implled 

contract 

Agaln, you may employ me to dlg a well and you are satlsfled 

wlth the work. You dlsagree wlth the price however, whlch I tell 

you is two hundred and flfty dollars. No agreement was made prlor 

to the work and you have to pay the money. Why9 We dad not touch 

upon an agreement concerning the prlce, a servlce was performed 

and the law imphes that you will pay me so much as that servlce 

was worth, the quanto merlt, i will recover so much as the job 

was worth and Xf I can brlng in some experts to testlfy the work 

was worth the money asked the 3ury will glve me the money, or vlce 

versa. 

We have contracts dlvlded into formal and ~nformal contracts. 

k formal contract is a contract under seal. Negotlable instruments 

are forms i contracts, checks, drafts, trade acceptances, promissory 

notes, etc., because under a negotlable instrument conslderatlon is 

presumed and under the law ~ contracts a seal attached to a con- 

tract ~nvolves conslderatxon. 

What are informal contracts? By the process of exoluslon 

every other klnd is an informal contract. I have no personal know- 

ledge but I take m~ the Government does flfty percent of ~ts bus~ness 

in its contractual llnes by informal contract. I know in the com- 
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merclal world about nlnety percent of our contracts are informal 

ones. %e have all the language you can~hlnk of ~n ~rltln~ but we 

~o not alwsys put a seal onj usually "have set thelr hands * *" 

etc., appears but omlt the seal. Deeds, releases, etc., must be 

under seal, however, but the greater mass of our commerclal ac- 

t~vltles are under the in~ormal contract classlf~catlon. 

~e have in the dlvlslon of contracts (and lots of lay~,~ers 

have trouble wlth thls feature) nonlateral and bilateral contracts. 

Bilateral contracts are those where each person agrees to do some- 

thlng in conslderatlon If the other person will do somethlng. It 

is an exchange~ promlse for promlse. If you break yours and I 

observe mlne I can sue jou or you can sue me for breach of promxse. 

N1nety-nlne percent if not one hundred are bilateral contracts. 

I a~aln speak from experlence, I have seen qu~te a number and they 

were all that type. 

We have an everyday practlce deall~ wlth unilateral contracts, 

those where only one person agrees to do. Avery promlssory note 

is a unilateral contract, the bank does not agree to do a thlng. 

Your note reads "thlrty days after date I promlse to pay to the 

order of the ~atxonal Bank~n~ Instltute flve hundred (~500.00) 

dollars, value received wlth interest at the rate of slx (6%) per 

cent per annum". That is a unilateral contract, you have your 

money, the bank does not agree to do anjthlng but you agree to pay. 

One of the most natural ways in the buslness world of maklng 

contracts ~s by offer and acceptance. I dare say two-thlrds of 
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the contractual relatlons ~row out of oiler and acceptance. 

It has been a Great pleasure to talk to th~s class. I am 

sorry that I have been only able to touch two or three high spots 

of the subject, the fleld of law is so blg and broad that the 

law schools have something llke twenty-flve lectures on the subject 

of en£orceablllty of contracts alone, our Instztute cf Banklng has 

flfteen lectures on contracts alone. You see how izposslble It is 

to ~et in very much before thls class. 

It has been a pleasure and I am under obllgatlon to you, Col. 

Cart, for invltln~ me down here. 
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