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GOVERNIENT CONTH..CTS.

L. INTROTUCTORY

1. Importance of a knoiledege of Rules and Princaples.

The United States 1s a party to more contracts
than any otner conctractor on cartn. .85 1% .5 precm.nent occause
of the number of 1%s co.racts so alse .8 1t prcemiaent bocause
of the diversiuvy ana cxbenbt of 1ts conbractual rciationships-
Every citizem sioula ¥mow the rulcs and principles hien govern
Govcrament cortracts. In such knowlolg. he ascurcs hiresclf in-
tolligent appracsal of the cfl.ciorey of the bucincss sice of
governncnt. Tae Goverpmnent officer or agent has the citizen's
geneeen an such rules wnd princ.plcs and bovond this he has the
concorn which attends the solemn obligatioyg of conscrving pub-
lic intorcatse.

It 1s not at all desirable that hc shouid be a
lawycr but hc should posscss tne oquipmeat of +*he average busi-
ness man who cn*crs burancss contructs prudcently .nd carcfully,
vith a sure knovledge of the obuigowtions he bas, by his acts,
assamcae, nd with assurancc as te the rights he has acquircde.
Such a man, as an agent for anothor. comserves the righvs of
his rrencipal and respecets the rights of tnird partics.

Thus the agent of the Gov.ormment, cgquippced like tho
busingss ran to wnb.or inko simplc conLracts with ussurance
ond uncorstanding. safcguards the inicrcste of the Un:ted
3tatcs and avoiws litigatica.

Tac rulcs and principles we shall hore consider 21c to
be found in eemsthitotional prov sions, in stubufory cnuctn unts,
and 1n Judicial intorpr.ototion, of coumstitubional wnd stota-
tory low.

L]

NOIE  Imasrmch as the time available for considesation

of our suvbjeet 1s limitra we shall shrooghout
refer to the  Sce-ct vy of Wor as the conbroct-
ing .goucy of the Un.tow 3uotise It 1.y be hrre
ndicoted tl.ot to fhr othoer cxccutive dep. rtocnts
the same generul ressric.ive ptututos goplye In
tnis bri f discus~.on, howevwer, m.nor v ri.tions
with rospees 10 stutulory limitoticn. waill not

be indic ted.

1.



B. THE UNITED 3T.TB, .5 4 CONTR.CTOR.

Unitoc

1. In General, Like Rul.s und Principles Govern tho
gt.tcs as o Contractor and Catizen -~ Contractors.

as I 2t {thc United stutes) comus down from i1ts
position of sovecrcignty ond cntcrs the dorurn of con-
nerec, it subnitsc i1tsclf to the laws th ¢ govern inci-
viduals tocrc (Cook v. UeSe, 21 U.S. 389,398, U.S. Ve
Bustwick, 94 U.3. B3; Smoct's Casc, 15 Wull. 26), and
1t hus nc wmrwmity which permits it to ruccde fronm this
obligaticn (o comtract with an indivadual c¢r copporation)
for so far as concorns the particuler transacticn it
divest, 1tsclf of 1tz scversign character and tukes that
«f an oréinory citizun. (Purccll Emvclepe Cle ve U.S.,
47 Ct. Clse 1, c1ting U.3. ve NohoC. Cls, 74 ¥cde 145,
Scuthera Puce Eo Cle Ve U-Sc, 28 Ct. Clse. 77)-

be Thc United St.tus inm 133 pclitical copocity
muy, within the sphere cf the ceonstitutional powvers
confided to 1t, and through the instrumentality of the
departpents to which those powers are intrusted, enter
into contr.cts not prohibited by low and appropricie
t0 the just oxorcisc of those powsrsy no lcegislative
authorizotion 1s Pegquired, such power hoing incidont
to the genoral right of sovercagnty. {Dugon ve U.3.,
3 Wheate 172, U.S. ve Tingcy, 5 Pcte. 114, U.3. v.
Bradlcy, 10 1d. 343, U.3. ve Linn, 15 14. 290, Cotton
Ve UsSae, 11 Howe 229, Fovlor ve Uede, 3 Ct. Cls. 43;
Alleon ve UaSe 18. 91.)

2. Ccrtoan Lows ond Principles Spccially Applicable

to Govermment Contracts.

. Statute of Iamitationse The St.tutc of Lamita-
tions 1s not applicable in suits brought by tho Unated
St.tus unlcss Congrecss in a given casc has clerly
manifestcd an intention thoet 1% shall bee (Ued. ve Hosh-
ville, Chattanooge & St. Louis Ry. Co., 118 U.5. 120}.

b. Mistuke of Law The Government may recover
back moncy poid under misteke of low. (Wiscoasin Cun-
tral ReRe Coe Ve Usds, 1684 U.3. 190}s But vhen o
scttloment in o compromisc ogrecment 1s made upon a
full kaowlcedgo of all the facts, without conccalment,
misrcpresent. tion, or froud (no mistokc of low involved)
1% must be cqually banding upon the Govermmont o5 upon

2e

|



-

the contractor, ot least such a settlement carmot be
disreg.rded by the Govermnment without restoring to

the contractor the properiy surrendered as a condi-

t10om of 1ts ese~utione {U.3« v. Corliss Steam Engine
Cooy 1'Uen. 3210 -

c» Bsroppel. Ectoppel may be defined as "o pre-
clusion, in law, which prevents a mon from denying a
fuct, in conscquonce of his own previous act, alle-
gation, or demial of a contr.ry tenor". Y{Stcph. Pl.
239}. At common law therc was no gstoppcl ag.inst
the sovereign and this vule 1t applzed in somc states.
(3t.tc vo Williama, 94 N.C. 891}, Pstoppcl by rccord
and by deed have been applicd sgainst the stutc n
v.rious casgs; but the weight of suthority i1s ageinst
the ¢stoppel of the state.an poisc (Harve Le Reve 126).
The st.to 15 nét sstopped from donying the validity of
o contract made without authority bocaousc the coatr.uct-
or hag in good faith performed s¢rvices under 1%, since
he rmust at his poril know tho authority of thosce vho
sccm to et for the stutce. {Mullop ve otutc, 114 Cole.
578, N giocts ona oriesions of public officcrs will
not opur tc as cshogpol against the st.to (Ann. C.sa,
1914 £ 229) ner ¢ no rieic gstoppod by the unauthor-
120d ocbs of 1us officcres. {Stato v, Jahrens, 117 Lo.
2868). But in Wask.r ve U S , 139 rcd. 409, 1%t wos
hald that octs of officors of thoe United St.tes anth-
orizod t0 shepe 1cc condwct as to fhe tronsaciiom, MLy
work; an ostopped agorast the Govermmont, and in ot t.
of Mich. v TJackson Le & 3., Ro €0 FodRop. 69, 116,
tho U.S. OCizcart Couri of,Appcale hela tact vhils
the 3t.te moy not be held respene.oic for the acts
of 115 agents whcn dome 1n cxeess of his powers. yet
vher o coursc of action hus been pursucd with the
knowledge ana acgumiescence of the <i.t¢, 1n whica no
qucstion of mor.ls 13 igeolved, for o long time, the
st_tc will bc ostopped from donying the agent's authe~
critye.

d. Oghoncible Aubhorative Thore 1s this differonce
betweon indivicaals {8 priacipals) and the Governmont ~
that the former a-~¢ liablc to an cxtent of *the power
that theg hove opparcntly given $o thoir agente, hilc
tho Tovernmont rs Jiabl. only t¢ the cxtent of the
power 1t has actually given to 1ts officcrs. (S.lomen
Ve TeSe, 7 Cts Clse 491}« Tho, Govcrnmont 1s not
bound by the aet ¢f i1ts ogent, unless 1t clecrly ap-

Se



_ors thot he octed »nthin the scop” ¢f hig ocutherity,
or was ompleycd os o public agent tc do, OF wed held
out as having authrrity to éc, such cet. (Whitcoide Ve
Uede, 83 U.S. 247, Loc ve Munroc, 7 Cr.onche 3665 Filor
Ve UoSo, 9 VW.lle. 45).

ce Quugtion of Gocd Foith. The courts have roe-
out.dly held thot gress inadcquacy of ccusideroticn
10 pregumptive evidenes ~f fr.uc. (20 Miche Lo RCVe
104)., The. BSuprenc Court hos sc ruled 1n o cosc in
which o ecnbract weunld commit the agentg of the Gevorn-
ricnt to an agrooment Msuch as n Jan 1R his conscs and
net undor delusicn would moke Cn the cnc hand, né 08
ne honost and foir rian wevld acccpt on the ther"e
(Hurc ve UeSe, 132 U.S. 406). This 0aSC, W WCVCT,
a~os net lond color to the theery that the ccurt weuld
apply ~ daffcront rule tc public thon to pravate con-
tracts, theugh the C urt c¢cf Claims hos tokon a roascn~
ablo and nct inconsistent positi.n in Beard ve Uedes
3 0t. Cls. 122,129, viz. "a court, whemover there
arc circumstonces tn 6xeitc SUSPLCION, will lcck
nerrowly into the case and hold the party whc sccks o
cnf rec such a comtroet to fuller oxplonoticn and
stricter procf of foirncss thon would be requarcd bo-
tvoon two individuals, suil Juris, and cach acting on
his own bohalf®. (Soc olso U.S. ve Cricr, 217 U.3s
286,310) «

f. Extongion of the Stopube ¢f Frauds. Sc for
«5 the Wur, Navy, «nd Intericr Departments are con-
cerned, controcts, vith certain exceptions, rmust be
in writing ond signed by the contructing portieg.
(See R.Se 3744, as amended by the Act of June 15,
1917, 40 Stat. 198).

g. Public Competitiine It 18 the public pclicy
of the United Stotes to require all Govermment Con-
tracts, with certain stututory exceptions, to be based
on public competaition. This pcelicy 1s adapted to Tvo
ends, first, to secure the best quality at the lowest
price; and second, to assurc oguality of opportunity
to all whc scek to ronder sorvices or furnish supplics
to the Unitod States. ( Sec ReSe 3709) «

he Suits agoiast the goverment. In o private
contr.ct both parties heve adeguate ond complomontary
legol cr oguitable romedics 1in tho cvent of dasputoc

4o
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arising cut of, or breach ~f, crntracte In o
Gevernment comtract, the citizon has ¢nly such
Judicial rodrass agaanst the United 8tatos as Con-
gross has spcerfically given hin .4 such rcdrcss
rust *be sought in proerscly the mammer and form
dirccted by statuto.

C. AGENTS OF THE GOVERNMENT-«-

1. ¢ Congress has Definttcly Indicated the Powcrs f
Government Agontse.

a. Wgile tho United Stufos-has thoe right, subjcct
to sclf-imposcd rcsirictirns and limitations, tC rake &
valid and binding contract, yot Congrcss has safcgucrdcd
the intercsts of the Government by onacting sundry
statutcs ~ dircctcry, mandatery, e prehabrtory = fur
the puidance dnd dirceban oF the ogenbs of the Governe
mcnt. Cortoinm inctructiins g.verning the cerrying out
by govcermrent agents of these stobutory provisicns orc
containcd in rcgulati ns issucd by the President asz the
excoutive hecd of the Goevernment, c¢r by the Sceret.Ty
of War on his bchalf. Thesc instructicns, NCWCVCT, rust
follow, but nct contravofie, logislative cnactments.

b. Ths Unitcd States pust act threugh ogentse
Whon 1t has ccntracted, thriugh its auth rizod agonts,
with ono .f 1ts citizoms (thc torm here rduding par-
tnerships and corp.rati.ns) to dc ur nc ¥ o d o porticu-
lar thirg, the law arplics thet & (the Government} has
so agrced cnd tnis agrocurent bece o8 & guvernnent ¢ niract.

2. Tho Prcsidcent.

a. Tac Exccutive Power shall bo vested in o Presi-
dent of the United States of Arcrica. {Art. II, 5CC.
l, CCnSt) .

b. TPac Prcsidont's pevier is lirated by the lcgis-
lation of Cengrese. (U.8. ve Corliss, 91 Uede 321},

! c. The Precgidont, os Co monder-in-Chicf ~f the
Arry and Nowy, 18 vested wath wido adninistrotive and
gxecutive prwors, and unless the cxereisc there.f 18
mado Judacial by OxXpress provisiin of statutc, cr is
such by clear inplic.ti n, nay bc dclog.tcd to the
he=d of © departricnt to act for hir and in his stcad.
WHon the duty 1rip.sed upin the Presidont 13 Judicial
in charactor, it roy net be delegated away. {(wocks v
Unitod States, 277 Fcd. 594).

5.
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de The Presidont and suberdinatce cxecutive
fficers, waother militery cr civil, possoss o lanited
P wor tc cstablish rogulati ns, previded thesc be in
c¢xceeus:r n of, and supplcnental to, the stututes and
st .tute regulotirns, but nct to rcpeal ¢r ¢ ntrodict
ex18ting stotutes or st.tute regulati ns, n r to noke
prcvisions of o legislative natureg. {Opinions of the
Attorney Gonerall.

3+ The 3ccretray cf VWar.

ae Shall cenduct tac business ¢f tac Deportment
in such memmer as the Prosicent shall darcct. {R.S. 218].

b. Is the rogularly ccnstituted organ cf the Presi-
dont f r the admnistration of the Milit.ry Establishmont
cf the Noticne (Ue.Se v. Eliasen {1842) 16 Pot. 291, 301).

¢» . His orders, in the business £ the Doportment
arc presumod to h.ve been 1ssucd 1n thegmannor dirceted
by the Bresiacnt. (In rc Billings (1888) 23 Ct. Cls.
166, 176, Truitt v. U.S,, (1902} 38 Ct. Cls. 398; Wilcex
v. Jackson (1839) 13 Pot. 498, 512},

ds All purchasos anu contracts for supplics or cor-
vices fer the military serviee shall be made undor his
daroctin. {R.5. 3714).

ce Vhother he makes thce contracts himsglf, or ¢ n-
fors tho cutu r.ty upep cthors, 11 s his duty to sac
thet thoy arc properly amd faoithfully oxocuted, and 1f
he becomos satisficd that contrects which he has mede
hamsclf arc boing froudulontly cxccuted, or the sc made
by cthers wore made in disregarc of the rights f the
G-vormment, or with the wntent to deofraud it, or arc
boing wnfarthfully exccuted, 1t 18 his duty %o inter-
posc, arrcst tho oxecutiom, and adept cffectudl moas~
uros tc protect the Gevoermmont cgoinst the dishonosty
of sub.reinatese (U.3. #. Adoms, 7 Woll. £63, 477,
Parish ve UeSe, 8 Wall. 489} )

f+ Recgulations made by him, confermablc to statute,
may be amendod or warved in their applic.tion to por-
ticular cases; but warver must be specific and must not
toke away or abridge rights, dutics, and cbligations
docfined by stotutc. (Dcc. Compe. 304~-305).

L3
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g. His writtcn promis¢e is n t o binding c¢bligoa-
ti-n upon the Govermmeatr wacre therc wes no actn rity
in law for tho making cf such o promisc. {stansbury v.
UaDog 8 walls Zs)u

he Ho moy cxbend thoe $time for the cxocuticn of o
c.ntrcel vhon the Intcrosts' «f the Government ors not
therchby projudiced, 2ud pervicularly vhon i1ts non-
comploti.n wathin the time limehed 19 not due te the
negl.gonee of the contractor. (2 Compe. Doc. 242,
Salimon ve U.3. 19 wall. 17, U.S. ve Ccrliss Stcum
Engine Coe, 91 UsS. 321, 18 Op. Attse. Gone 101, 2
Compo Doca 635)@

1. "Ho has . goneral ¢y unlimzted powcr o bind
tho Govermmont by indersaing &r-ncecphing ncgotioblce
papcr' and an accoptonce given by ham "ho cuntroct rs,
upoen whose coniroc., n» payments hove beeorio dao g
g1ther on advoroc upon the contracv, or o loan of the
public drecdis Lo the conbroctors, poth of wh.ch trans-
ackins arc prohshiricd by oxpross acbs df Congress aad
are 1ilcgal, Tho allegolity of snc*iv-ansaction ges
to *the vory foundation of the  Sceret.ay ¢ ~uswrity.
Ho canrct be the agent of the Tui+cd oiotze v Jo that
which She laus of she Dpitod Stotos ewpeocsily forbid."
(The Floyd Acccpitone.,s, 7 Woll. (1858) 688).

A
4., The Agsistant Secretory of Ware

Under direction of the Secrefgyy of Wer, 1s chorged
with the supcrvision of the proeuromcnt of all milirtery sup-
plics:; cnd chiefs of brencles cdhorged vw.Ith procurerent of
supplies wro requircd to romert dizcet to hane  (Act of Junc
4, 1920, 41 Stot. 764-7651.

Be Povuers and Li-wtctions c¢cf  Governreont Afonis.

a. occrituricrs of wer, Novy ond Insericr (hall
fuornigh overy officer, apprinted with aw’ncritv t
rnoke conltracts, wi'th a printed lescor of irnctrevoticns
and also with printcd blank conirast foiiige (R.3s 3747).

14

b The Govermmont 1g liable only to the cstent
of the powor 1t aas adtsadlly given *o 143 officerse.
(53101"101’1 T UoSo} 7 Cte Clse \.-.8‘71.} 4:91;-

Co Tnc Government hes ne officor whe 13 o
goneral agcnte {(Slwvons ve UsS.. 196 U.S. 229].

Te
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de Comtr.ctor Must Assuro Himsclf of Arcnt's
Autheritye. Bvcry officer of the Gevermment, fron the
Prcsidont down to the rost subordainate agont, holds
offico undor the lov with prescribod dutics and limited
auth: rity, and in corscry instance the porsen onboring
into a contract with the Govornmont rust lock to the
statute under which 1t 1s mado, an¢ sce for haimsclf
that his cuntr.act comos within tle torrs of the law.
{(Floyd Acccpbances, 7 Wall. 666, Filcr ve Unitod Statcs,
9 Walls 45, Wprtoside ve UeS. 132 U.S. 406, Roosido Ve
United Stotes (Fromont Coso) 2 Ct. Cls. 1l; Hencorson
ve Unitcd Stotos, 4 Cte Cls. 75; Garman ve United

Stutos, 34 Ct. Cls. 237; Lind ve. Unifod Statos, 49 Ct.
Clse. 655).

o« Tho Governmont is nct bound by the act of 1ts
agenty unless 1t clegrly appoors that he octod within
tho scopo of his authcrity, or was cmpleyed as o public
agent tc do, or was hold .ut ha having auth rity to do,
such act. (Whitcs1do Ve Ueda, 93 UeS. 247; Loc ve Mun-
roc, 7 Cranch 366, Filor ve UsSe, 9 Wally 45}«

f. QGovermment Contracts Bane United States ond
not Amont Porsoncolly. Whorc a public agont acts in the
lino of his daty and by logal authority, his contracts
made on account of tho Govermnent arc puslic and not
perscnal. They insurc to the bonofit of wnd arc obli-
potory on thoe Govornment, nit the uvfficor. (Hodgin
ve Doxtcr, 1 OCronch 345, 363, P.rks v. Ross, 11 Howe.
362} .

te Implication of Authoratys Althouch a public
officor moy not bind the Government by contract unloss
authorized by law, stch autherity way bo impliod fronm
the language of a stutute mposing cortain special
dutics upon hirte (Rives eteale ve United Statos, 28
Cte Clse (1893) 249}:

he Whon an oxcecutivo rogulation darects officers
of one class to nake a contract on bohalf of the Uunited
States, 1% confors nc authority te meke 1t wpon f£fa-
cers of a duffercnt class, although cmployed abowt the
samo governrent business. (Heoadnote, Camp ve United
Statos, 113 U.S. (1885] 648).

8.
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1o The United States arc not welpe held respensible
for the acts and doclarati.ons of persons in charge of
the construction of tho work in the making of con-
trac*s, cither as ecsprcss controdts or by the srpli-
cation of law, in viola*ion of the aushorily of their
superior officers. (Spraguc ve UsSc, 37 Ct. Cls.

(1902) 447},

Jo Trplicd obliration Tnvialid vhere Bxoress Con-
Iragt Tllemal. An c£f cor 61 *hc Cove-mmant haa no
povar to birnd the Government by the accestaace of
property vhevre ine purchase weald be 1llegal. On the
confirary, such praperty could nct be deomed to be ro-
ceived to the usc ¢f the United Statos. (Recside De
United Btates, 2 Ct. Clse (1886} 1)%

ke "This court has always regarded the Govornmont
as somevhat 1um the charnche™ of o ward, and 1ts cffi-
cers 1n Lhe characker of 1ts guardian. and 1% hag
nover givon effect to a cortrscs whceo it appoared
that tho contvacter drrectly or indiroctly, by aiccet
briberies or ctreupn influences. s2ugnt to 'mpair tho
good faith d¢f the guardian.® {Gaman, Adn. ve UeSa,
34 Ct. Cls, (1899) 25’7;0

1. Fraud and Bribery. fongress haos passed various
laws rola.ing to fraud and self-intcrest in the making
of Govurmaont contrectz. Pncso stavures on thoe ono
hand forbid an officor or agent of tho Guveronooat who
might heve o peclniary intercet in o Aroposoc cont~act
to solicit or incuce *he naking of such a controct by
another officer or agent, and (n the other hon. thoy
provido that no ong pecuararly intercsisd 1n a Lusi-
ness entorprise shall represcent the <Cove mmrnt contracts
with thot cmterprisc. These stabnses also nske pynich-
ablo the vceceiving of a beibe or bocumracy advantuge by
a Governneont agent as alsc the £1ving of tuch hiionc or
Pecuntory advaentage to sach agent, ‘3o 1or’ ant have
tho courts rogarded wheso stolvces thet *nos have nodi-
fied, somowhat, to the advantagt of sthe Govermront.,
certalin common-law rules of cvidence respec.ing allo-
gations of fraud.

4

Ite Dregbilitios affcetivg Right to Contract with
the Govenmoat. Sorgress hos probioibod a.,ents or
officors of vhe Governmont Tror. making crny contr.ct
with onc whe 1s a mewber cof Congress. Cort.in statutory

e
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exceptions have been made to this provision. The
most important of wnich i1s that which permits the
making of a contract with a corporation for 1ts

general beneflt, even though a member or members
of Congress may be interested in the corporation.

. ne. Forgery and Bribery. OCongress has also
passed various laws relating to forgery and
bribery, thus assuring to the Government the fair
and honest serxrvice of i1ts agent.

0. Government Contruct with an Officer or
Agent of the United 3tates., At this point 1t
may be noted that while an officer or agent of
the Government i1s forbidden to make any contract
or place any order with a firm or cerporation in
which he may have a pecuniary interest or from
inducing or advising another officer or agent to
make a contract or place an order with such s firm
or corporation, yet there i1s no legal objection
to an officer or employee of the Government enter-
1ng into contractual relations with the Government
or owning an interest in a farm or copporation
which enters into cantracts with the Government.

D. GENEBAL LIMITATIONS GOVERNING GOVERNMENT CONTRACTS.

1. 3Jtatutory Provigsions.

Congress has passed certain general statutes
which limit and define the contractual powsers of Govermment
Agents. The most important of these are.

a« The prohibition against the acceptance of
volumtary service Mexcept in case of sudden emer-
gency involving the loss of humen life or the
destruction of property". (R.S. 3679, as amendsd
by Act of Feb. 27, 1906, 34 Stat. 49),

bs Toe provision that no contract or purchase
shall be made “unless the same 1s authorized by
law or 1s under an appropriation adequate to i1ts
fulfillment" with certain restrictédiexceptions
in the War and Navy Departments. (R.S. 3732, as
modified by Act of June 12, 1906, 34 Stat. 255).
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¢« The prohibition against expendirtures in
exgess of appropriations or the involvement of
the Govermnent in obligations for future payment
of mongy 1n excess of such appropriations "unless
such cbntract or obligation 15 authorized by law".

(R.3. 3679, as amended by Act of Feb. 27, 1906,

34 Stat. 49).

’ NOTE: T0 beVauthorized by law" * * * a
contract must appe«r to have been
madée either in pursuance of sxpress
atthority given by statute, or of
aubh ority’ necessari ly inferable
from some duty impesed upon or from

' gomé powexr givew ¥¢ the persom as~
suhing to cdntract en behalf of the
Governments (15 Op. Atty. Gen. 236).

1
] + B

d. The prohibition against the uge, of contingent
funds except upon the writtenm orders of the head of
thy proper ekeocutive dspartment. (L.5. 3683).

e« The'provision that Congress must make appro-
priations i specific terms or specifically authobirze
a contract to be exccuted. (Act of June 30, 1906, 34
dtat. 764).* Wo autnority can be given by inference.
{18 Op. Attys Gen« 176}, .

f. The provisiod that, with certain statutory
excoptirons, appropriafions are restricted to the
fiscal'year indicated. :{Act of Aug. 24, 1912, 37
Stat. 487, as modified by Act of March 3, 1919, 40
Stat. 1309). .

5

g+ The reguiremont. that -

"All balancos of appropriations contained
in the annual appropriation bills and made specific-
g8lly for the seryiees of any fiscal year, and remaining
unexpended at the expivation of such figeal yeary,
shall only be gpplied tv the payment of oxpenses
properly mneurred during that yegr, or to the fulfill-
mont Jf contracts properly made Wlthln that year; and
balancés net necded for such purposes shall be carried
o the surplus £und. To1s oectlon, hgwevcr, shall
not apply to appropriations known ag permanent or in-
definite approprigtionse (KeS. 3690).

11,



he The prohibition hgainst the making of con-
tracts for stationary or othcr supplies for a
longer torm than one year from the time the con-
tract is mado. (R.5. 3735). (To this prohibition
there arc certain exceptions in the Post Office
Dopartmont}.

1+ The provision rolating to roports to Con-
groess respecting the use of appropriationss
{R.S. 228).

Jo The provision that: All sums approprated
for tho various branchss of oxponditures in the
public service shall bo applied solely to the
objects for which they arc respectively rade, and
£or no othors. (ReS5. 3678},

k. The prohibition against advance payments.
{R.S. 3648},

IeTE: Statutory oxcoption: Newspapors,
magazines. and paeriodicals. Excep-
wions ¥y ‘ntorpretations, Payment
for gnuds hought f.0¢b. shipping
point apd partial payments undor
manufacturing contracts. (Op. J.
4.G. 76700 {1917): (Comp. Gon.
143}«

In partial payment Govarnment
becomes owner of part pald for.
{20 Ope Attye. Gene T46}.

1. The provision that no payment for services
or supplies undar a conbtract shall exceed value of
the sbrvices rendored or the supplies furnishod.
(R.3. 3648},

mn. Cortain statutory restriotions applicable
only to tho District of Columbias. Theo most burden~-
soma of these in time of war or threatoned war, 1.
@., thoso which rclate to the renting or legsing
or roquisitioning of buildings for military pur-
posas, have now beon modified. (Sec Act of July
8, 1918, 40 Stat. 826 and Aet of July 9, 1918,
40 gtat. 861}

12.
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n. The prohibition agoinst the employment of
laborers and mechenics for more than cight hours
in one daye. To this prohibition there arc certuin
mportant stajutory exceptions. In time of nation-
al emergencey the Presadent 1s authorized to suspond
the provasions of the law to the Govcrnment's
benofit. (Act of Aug. 1, 1892, 27 3tat. 340, as
amended by Act of March 3, 1913, 37 otate. 726]).

0. The prodibition agginst the use of convict
lavor. {*This 1s an oxocubtiye restriction under
date ofrMay 18, 1905, based on a public policy sct
forth by Congress with rcferencg to the hiring out
of Federal prisoners to private comtractors - Act
of Fob. 23, 1887, 24 Stot. 411).

1 L4

p. Fho provisions raspecting hours of labor
for cmployccs other than these ,covorcd in the
"Bight-Hour Law". - (Sec Act of March 3, 1893, 27
State. 715 and Act of March 15, 1898, 30 otat.
316-317)

Qe Tho provisions Qf the statutos rclating
t0 the "“caiwil service”. (The nscessitics of war-
time activity would sesmmbo urgo some modifica-
tion of ‘cavil-scrvige requircmonts upon proclama-
tion of the President, an timo of national emer-
geneyle .

re ‘Tho prohibition ogainst the assignment
of Goveranment contractse (ReSs 3737).

Undor this hoad 1t mpy be noted-

(1} sStatute 1s for thc protoction of
the Unmited Stutcse (Hogness ve Cjilberg
(1915) 1224 Fed. 28, 139, C.C.A. 492, and
for 1%s sole benofit. ( Timksr & Scott v.
UeSs Fadelity and Guaranty Co., 1869 Fod.
211, 212.) ‘

(2] It 1s antended {o sscure to the
Unitod States the porsonal attention and
services of the ccatractor (Fruncis ve U.S.
{1875) 11 Ct. Cls. 638), and assurc the
1nt?gr1ty of bidding. (19 Op. Atty. Gone
187} .

13.
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(3) It bors action by assignor as woll
as assignco. (Lanloss ve U.3. (1870} 6
Ute Clso 125)-

(4) Govornment cannot sot up an at-
tomptod assignment to bar recovery undor
an exceutod contract. (Dougherty ve Us
Se (1885) 18 Ct. Clse 496).

(5) An officer of thc Governmont can
not aathorize an assignment in advanco.
(19 OP' Atty, Gone 186)9

{6) Govermment may recognizc Or ro-
pudiate on assignment. (Dulancy ve
Scudder, 94 TFod. 6, 10, Federal Mfg. &
Ptgo Coe Vo Ueds, 41 Ctes Clsse 318; 5 Opq
Atty. Gonm. (1821) 738, 15 1d. (1877)
2363 16 1d. (1879) 278} .

(7% If a surcty acvancos monay, agres-—
mont to sharc hrofits is not an assign-
mant. (Bowe Ve UesSe, 42 Fode 761;
Atderson 6t ale ve Blair, 80 So. 31).

(8] Any substantial transfcr istwith-
in the prohibition. { Francis v. U.S.,
11 Ct. Clso 658)!

(9) subleotting of a part of a contract
18 not om assignmante (White v. McNulty,
49 NY.Se 903, 26 Appo Dive 175' Jung—
mont affirmed, 58 N.B. 1094, 164 N,Y. 582].

{10) Tnore 18 a dastinction botween
the assignment of a Govenant contract and
and assignment of moncy duc under o con-
tract. The former is void, and passos
no titlo, legal ar oquitgble, the latter
passes title to the money duc, as though
1t wore thosale of a chattol, (Chateau
Ve UsSe, 9 Cty Cls. 155}, (Soe also ReSe
3477) «

(11) An nonest combination of capital
158 not an assignment. (Fi0ld ve UsSe,
16 Cte. 013, 454’.
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(12} A corporation formed ta carry out a
contract 18 not an assignec. (U.S. Ve Axman,
152 Fed. 816, 82L)» -

{13) An essential moquircment is that
, contragtor retain personal, respcpsibility,
though he porform by ordinaxy business mcth-
5. 0ds, (Mammang v. Ellaicotil. 2@ Appe DaCa, 713
Stouty Hall, & Bang 5 Vo UeSas 27 £ Clsa
385} TS,

(14)PCo'ntra.ct “for matcrial 1s. ndt an assign-
mente (U«3a. v. Farley, 91 Fed. 474}).

(15) Tho ~Govermment 1s lisblc to.the
assignec of a patonis {(Fedoral Mfg. & Ptg.
COq Ve U'_.Ss, 4‘2 ctu ClBa 479)5

-
> -

l. [ Introdochory Statemont. -

as One of the meost important statutes relating
to contracis over cnacted by Congrass i1s that naw
Imown as Rs%9. B709:. Under it-conteochts for practic-
ally everyshing furpisned %o %he Government, exropt
perscnal servives must be made vpon sdverti.emant.
This statute was originally passcd upon the out-
break of thao Civil Ware, - -

! - - -

2 SHatutory Brovasiongss .

as All purchasgs and, contraets for supplies
or services in any of the Dopartments of the Gov-
ornmcnt, oxcgpt for personal services, shall be
made by-edvertising a-anffreient time previously
for propesals respocting thoe same when tho public
exigongges do not rogurrg the ammediste dolivery
of the articles or performangoe of {ho.sexvicc. *
* * (R.S. 3709},

%

o

-

, b+ Smmalar speecirfic statutos have *been passcd
relatmg‘te the scveral exayubive depaxtmﬁnts, to
parficular branches 1n “he several departments,
and te such particuler comtracts as thoso rclating
to purchose « £ horses. stcel, and means of trans-—
portation, to tho constructica and rcpair of

*
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buildings, and to public eortage. Cortain gemeral
as woll as certain special cxcmpting stctutos have
also becon cnactod.

3., Judiciral Intorprc tat iong.

The trond of gudicial intcrpretaticn may be

indicatod bricfly

*»

a. "In the absonce of any cxigency, in fact,
or any declarcd by the Socrctury, or any that
¢on bo gJudicially inforrod, we think theiportion
of the sectron which roguires advertisoment is
mandatory, and a contract mado in vaolation of 1%

15 voide" ( Schnecidor ve U.Ss, 19 Ct. Cls. 547,
551} .

be § contract for "porscnal service! 18 onc
by which tho individual contracted with, rondors
his _c¢rscnel sorvict to the Govormment through
1ts agonts, thus higsolf hosoming the servant of
the Goviormment. (15 Op. Atty. Gone. 235}

ce Whero discretion is vested in an of ficer
or board of offrcers to declare on cmergency,
and a contract i1s mado i1n vwhaich this discretion
1s exorecisod, tho validyty of the ccntract can
1ot be made to depend on tho degree of wisdom
or skill which may have aceompanied the oxor-

cise of the didcrotiond (Speocd's Caso, 8 Walle
77, 83)0 ¢

ds Docisi.n of officor in command 1s con-
clusive unles® 1t 1s shown that the omcrgency
was not real, or-ithat thc tronsaction wps not
onc of good faith amd tho rosult of nccossitys
(stcvons ve UsS., 2 Cte Cls. 95},

6. An exigency exists when from any cause
that 1s necessary for the good of the public
service the article sheuld. be procured or the
service porformed without any delay. (Reeside
Ve UoSo, 2 Cte Clss l, 51)&

* «

fs A declaration of emergency must be in
writing: an oral declaration 18 anvalide
(COhb 2% ale ve UsSe, 18 Cta Clse 514:, 556)0
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« I Opsm markes purehasa sh& w1d "ps madc with
the cars a prudent business mah would” exercisc.
~(Ch1Zd %e HeS , £ Cte Cls. 1767, ond such pur-
chase shculd be madc at the place where ‘articles
of the description are usually oought tmd scld,
and 1n the medg in wrich sush purchases are (r-
dinarily mado between indivigmal~and—1ndividuale

L? Opo tty. !’Cfﬁi}a{: 25?)» : -

- - "

¥

¥

- bBe. A militoxy omorgencj, 8n emorgency which
arises.in-the fisld or, in time of VWiaT . cannct be
* +7 measured by pretisc rulos, but may éontinuo equal-
e © 0 1lythuminénfiever o porasd Qf monvhsg gThompson Ve
UeSsa 9 Cte CGls. 187). (Soc also Mowry's Chse,
2 Cts Clse 68).

1. Reasonable publicity satisfies Tequire-
mentss (3 Comp~ Gons 862).

- Js An offlcor, wno has failed ta, comply
with roquirement; connot make a 00n§equent1y—
invalid centrgooedrfia™ s &uﬁe*y upcn thé Government
by-pormer.rg poriomascs thoreof bo procood
8o Eﬂ'ly-QXte'ﬂ‘ty @l?LOpm Atty- Gsno 559}0

s
P

F. BIDS AND BIDDING»

-~ ~ * ER *

e ]
LS R

4Burw,&e~ cf‘ﬁocur_gag_lix__ga "o

<

-

4. Tho laws with rospect to proposals and
bads have beon dosigned t0 avsure the Umted
States the bemefit of phupots ¥ion dmong thoso
desirmg4o firnigh 11 swoplics or rendor sor-
-  Vites to- :ﬁ* gongress hav.mg agsurcd compo-
ti1tion has provided for ftho mfogri ty of bads
-1n RoSe 3737. This statuto torp.ds tho trans-
for of any ‘contrack or order Tor” 1nsercst thereine
Thus o bidder 1s prcxrmted from makmg soveral

- bads. enc by himself and (*Hers py his friends
and omployees. t0 ba som’unmayed“lﬁtcr by as-
sigament 40 tha real bidéox Tir “whom they all
acted. Also rh\, stgtute prexzen’tg fL.e bidding
for, :ang_ojtgining of, cont tragts for mére spocu-
lation by ecnwracvors whe Love de’ther the in-
tontron nor abrli by to porlovm them but hopo
to soll such contrac.® at a brofit to bona fido
biddors or contrgetors.

174



be "Phose statutury provisicns provide a
uniform system for the purchase ¢f supplies.
They embrace all the roguiramsnts to socure
their object. They contomplato the advertis—
ing for proposals by campotitive bidders, a

. foir and mmportial oponming and comymrisen ¢f
the bids, and o award by compctont amthori-
tiss"

2« Soparate Proposals Rogquircd.

With oxeception of cortain rivor and harbor im-
provaments, the statutos roguire the Socretary of War Yo
invite soparato proposals and make sopargto controcts
"for cach wrk, and also for cach slass of matorial and
labor for oach wrk"s ({(ReSe 3717, ond Act of Sopte 19,
1890, 26 Stat. 452 and Act of July 25, 1912, 387 Stote
233) -

- . ot

3. Rules and Principlos Boverming Bids gnd Biddinge

a. S8crotery of Wor to proscribe rules and
rogulations respocting bidse (Act of Apr. 10,
1878, 20 Stat. 36, as amended by Act of March 3,
1883, 22 Stat. 487, 488}).

- be Suffieient time should be allowed for sub-
.mission of bads to assurc compciition. (4ct of
July 5, 1884, 23 Stote 109)e

ce In cortain imstances opportunity o bBid
must bo given $o other Governmont ostablishmontse
(Act of Junc 5, 1920, 41 State 975).

&. In cortein cases compch‘b:fen should be
limitod to locality nccrost points whero sup-
plics are nocded, conditions of cost and qualaity
boing ogquale (Act cf July 5, 1884, 23 State 109).

8« Profercnco shall bg givem in cortoin
cases, to articles of domcstie production and
manmufacturc, coenditions of price and gquality
being cqual; and to tho axtont of consumption
roqurcd there by tho public service, 1n cortain
cases, proferacce shall be grvon to "articles
of Amor:reon production mnd monufacture produced
on the Pacific Consti'e. (RGS-* 3?16)0

. 18e
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N f. Brdeors must bc given opportunity to be
present ot opunaing of Mds. (R.3- 3710},
g~ The bidder may withdraw his bad bef.re
the cpomaing. {Mcffosty; Heogkins & Clarke Co.
Ve Gl‘ty Cf*POGh(oStbr) 178 U.3., 3?5}“n

he Formmal errors in bids _may be warved,
providing they affect or a.lter the p1d 1n no
substantial way. (Shealey, pe ltze}.

- 1. Correction of substmmtial uniluteral
. mistake m o contract connot be made by Govern-
ment officeis .nd, gonerally apeaklng; weuld
nct Yo made by a court of cquitye. {Shealey,
T 178’-* : 5 . -

~

je -Wherc the migicke 1s mutual_snd comron
to beth partics courts of cquity 'will gront
relief, AHoarne va. Maripe ;ns. Go., 20 VWall,
488, 490). -

] - =

k. Contracting officer, has no anth.rity
to waive complicnce with essemtial tcrms of
rules md regalati.ns. (20 Op. Atty. Geno 496.}

le An avrre<ponsible brdder may bc rejocted
but rejeciicn mist zest strichiy on statutory
groundsy L.C.,.reject’ cn mayy not be arbitrary
Or egRIleloUss (28 Op. atty. Gen. 384). (Act
- of July 5. 1884, 23 Stat. 109},
me Congress.i.y wulidptc contricts 1llegal
becausc of statatory acfects. The mest 1econd
exercise- of guch legislative validagbion of un-—
*  enforceable eentracts was 1n tho paésmge of
the Dont acte.

. ne. Legal Effect of Acceptance. There 1s
sonsidergnie confusion as to the legrl effect
of the acceptance c¢f o bra. These gensral prin-
ciples can he i1odrcated

-, Ld

(1) If the execution of a formal con-
tract 15 now recurred by statute,the ac-
centance binas borh the Govermient and the
conbracters (Garfieloe ve Ucla, 93 U.S.

- 242, U.3. ve Purcull Emvelope Co., 249 U.3.
313). v

. 19.



(2) If 5 formal contract 1s nct reguired
by statute but the accoptarco Endicates that
o formal contract will bo made, the accept-
ance binds both the Government and the con~
tractor. (Adams ve. UeS., 1 Cte Clse 192},
(Se¢ also Schneirder ve UsSe, 19 Cts Cls. 547).

(3) If a formal comtract 1s roquircd
{under RsS. 3744} the accoptance bands the
bidder, although tho United States could
nct bo held 1f 1t subsoquontly rofuscd to
oxoctte the fomal contracts (U.S5. ve H.Y.
& PaReSeSe COey 239 U.5. 88

(4} If a formal contract 1s required
by statute, or 1s contomplated thiugh net
roquired, the o ffer and acceptaonce indicate
the precise torms which can ba incorperatod
in the formal contract. (Milliken Imprint-
ing Cos Ve Ueds, 40 Cte Clse 8Bl, Gaxrford
Motor Truck Coe« ve UsS., 58 OCte Cls. 53,
Prerca-Arrow Motor Car Cos ve U.S., 58 Ct.
Cls. 582).

CGe  Vratten Guaranty te¢ Accompany Bid. The
Secretapy of War may require every bad to be ac~
comanied by a2 written guaranty to the effect
that the guarantor undertskes thgt the bidder, 1f
his bid 1s accepted, will, vhen required, give
bond to furnish the swplies proposed or to per~
form the service required. (Act of Apr. 10,
1878, 20 Stat. 36, as amendea by Act of March 3,
1883, 22 Stat. 487-488).

P+ Vhere bidder binds himself to keep bid
open sixty days the Government has no right 1o
accept after sixty dayse. (Haldane v. U.S5., 68¢
Fede 8l9; UoSe ve Carlin Consts Cos and the Illa
Sﬁr@ty COC’ UoSoDnCo’ South Dist. of Nqu, May
1912} .

G. REQUISITES AND VALIDITY OF CONTRACTS. -

1. Authority of sn Officer or Ament to Bind the
United Stotese.

The Umited States, like a corporation, can
act only through 1ts officers or agants. The authomty

"
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of an officer or agent must be found 1n somc copstitu-
tionad or statutory proviszon. 3.6 The Fleyd Acceptances,
7 Wall; 666, Hoos v U.S». 218 U.3, 328 Ualske the
ropresantative of a cerporebiom, an effizer or ogent can
bind the- Unwipd -Suotos by combract e thoe extont of

his actual andhority om'ya The Suprome Courh hns repoat-
cdly held that fhe doctriaes of ostonsikle mtkerily and
of cetoppel are ~rapplicaw Yo govermicnt contracss. on
grounds of public priiluye. However 1n United 8+tacos ve
Specc, 8 Well 77. .he coprt hold daat _when~a gstatute
confides a discrelion 1o an officer. a pcrson dealing with
him in good fai®h may a<sume that the dxserstion has beon
properly ezerciseds Phig princaiple nug_pveen further
xtonded py she Court ef Cloias 3n Trompeonr ve Umitod
3tatesy 9.Cte Glas 187 %o 3his limb. 7ihat wiers o
discroeion.is vesded in a supev.or officer, while the
transaciion 18 with a sghord.nato. tho_coxtrrctor may
assumg that tho dYigercuion has bron exgre.sod properly
by tho superior and chnt tie sabordrdate 18 acting 1n
accordsnco with the saporicrls orders without roequirmg
their productron.

2. DPtatntory Limitstions on the Authority
of Governmen- Asent,

Thrgc umportant statutory limitations on the
powers of Govornment agonts are
a. Those which regpire comtracts. with
certain oxceptions, to be made as a result of
~advertiscment o

be Those which prohibit the miking ef a
. . centract binding the Govermment to pay more
- than $he asount approprlated for tho pu;g‘poses
. ©of tho, gontnact. . -
- éhe&e which regulre cer’ca,}m contruicts
to be red.ucoﬂ to writing and signod by the con-
tracting parties.
1 -1
-« -3 Gommon Law Rulos. .
( »
a= Onca an agmt or officorls wthorlty to
make a parbrenlar contract 1g ostoplisaca and
1t 1s dotermroed tvhat there arc wiolatod no
statubory limitations upcn the mode f 1ts exor-

4
- - - -

v
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dise, thoh hid agls of offdr and acdoptance aro
to bo given tho same leogal effoct as are the
liko acts of the agont of a privatc porscn.

b. As the common law rules respocting offor
and accopbance applv to Government contracts so
do the like rules with reference to considera-
tion, spocial formality. cppacity of partios,
roality of conscnt, and legal ity of object.

4., PJust Cumpcnsabion.®

a. Of the olomonts pecessary in a contract
only ono, 'consideration ", will bc hare ncted,
and discussion of this eloment will bc confinod
t0 the adequacy of cous-deration so far as 1t
relatod to "just compensat.on™. The Constitu-
fion provides Lhhat pub¥cte property shall not
be used for public usc without "just compcnsa-
tion%s Racontly the Sheory has boen advancoed
that any contrac. waica purports tc bind the
Govornment to pay more than Just compensation
for kepofits rondered or to bc rondored is un~
enforcoable and void to the excoss over "just
compensation'. The theory is since the Unitod
Statos mrss pay "Just compensation" to the in-
voluntary vendor or sollor, tho conversc 1s
impliody nomoly, that 1% mey net be ealled upon
to pay more than “just compensatlon" to the vol-
untary contractor.

"This wuld scom to bo buit ancther way
of saying that in govermment comtructs, contrary
0 the rule applicable i1n the casc of contracts
botwoen praivate individuals, the gdoquacy of thae
dens 1deration which the Govermment rcceived must
bo 1nguired into. The proposition, 1f true,
would be startling in 1ts resulis, for 1t would
mean that all contracts and settlements, even
though made in good faith, would be subject %o
overhauling, since 1t 18 admitted that the
Govermment may recover back money paid under
mistako of lawe (Sec Wisconsin Contral R.Re CO.
v. Unitod States, 164, U.S. 190}. Moreover,
the statute of limitations 1 mot applicablo in
suits Brought against the Government unioss Con-
gross 1m a givon casc hos cloarly manmifestod an
intention that 1% shall bo. (Seo Unitaed Stotes
ve Nashvillo, Chattancoga & Ste L. Ry. Co., 118
UaSe 120},
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"No theory bottor calculated to dostruy
confidence an the Gevernment, or to furnaish a cheap
method of advertisanent t0 the self-sceking
politicron hos yet boom suggestcds Far botter
thet the Govarmment sh uld occasi.nally be forced
to pay oxecesoive compunsation, than that the
citizen sh.uld be deprivocd of the incentive and
desire to sorve 1ts necds from the well £roumdod
goar that he might be compelled to submit to
exponsive litigataon %0 retoin thot shich right-
fully belengs to ham, .

"F@rmnagely thc dociaocd cascs do mwt
glve any, real support to this theoxye In fact,
the eonvarse of the propesition is implicit, 1f
it 1s not expressed in theme * * *

¥ % % Y% may be trus, amd rightly so,
that a court, whencver thiare are circumstances
to excite suspicion, wall lock narrowly into
the case and hold the party who secks to enforceo
such o contract t6 fullor explamations and
stricter proof o0f fairness than would be requirod
befweon two individuals, st Juris, and each act-
ing on his owa behclfe * * %

* * % YOn the othor hand 1t is equally
clear that, in the absence of framd or mis-
representatzon invelving a breach of warranty,
the Government camnot be he'la liable to tho con-
tractor for rore than the comt—acc price rogard-
less of tho valuo ¢f dhz bacef %s conferrcd upon
1t or the cost to 1h2 cont-actuz™. * * * Greover
Ce Grismofo, Contracis wita tnc Umited States,
Michrgon Low Review, June 1924,

b. What 1s"Just Compensption'?

¥ % % * Broadly statéd, Just compensation
means that price at which o purchaser 1s willing
to buy, alth ugh not comnclied to buy. In the
matter of condemmation of real estate 1t 1s not
dlfflcglj: to apply this mile md reach o satis-
factory amswer, since roal estate is largely
governgd as to ats valus by local conditions and
circumst ances, but wnen attompting to fix Just
compengation for merchandisc or other pcrscnal

rroperty 1% 1s not s0 casy. For instance, the

-
+
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Paymastor General of the Navy hclds that just come-
pengation means the market price prevalling ab

the point of commandeoring. This might causc an
actual loss to thoe cwner of the propcrty who

might have purchosed this propcrty for sale in

semg othor sceticn ¢f tho country vhere the price
would bo much higher. The Suprceme Court ¢f the
United Stotes has in the caso f Monongahola Nave
Co. Vo United Statos, 148 U.3. 312 (1893}, dccided
that Just compensation 1s o full and perfoct cquiv-
alont for tho progorty and mt the owner, this
docaision havang beon used in o ©asc in which roal
estato was condomode" Shealcy, Loaw of Gcvornmant
C.ntracts,. pages 45-46. "

"In thoe mattor cf merchoandise, sirange as
1t moy soem, no true guide oxists in fader2l do-
cisicns >s to this quosticn during the Civil War,
but since thon o number ¢f dgcistons afferd some
light os to what 1s mount by gust compensati.ne
In the case of Wilmoth ve Harriscn, 127 Fed. 49,
53, (1904), 1t has boen decided t¢ bo that price
rt which the cwner can mako himsclf whe 1c by pur-
chasing in a genorul m.rket, while in M.rshall ve
Clork, 78 Conn. 9 (1905}, 1n .« well ecmsadered
opinion by Chief Justice Baldwn, 1t 28 statod
that the ordinary measuro cf dameges for a fail-
ure by a vendor of goods to deliver them s agrecd
1s the diffcrunce, 1f any, botween the contr.ct
price and thear highcr morket prics at, tho time
and place agrced upon for dclivcrye While the
case cf Bullard ve Stons, 67 Cal. Rcp. 477 {1885}
is fopnded upon a Califorma statutc, yot that
statute doss n.t in any way affect the value of
a docisrwn as to market price and as a mattor of
fact business men can probadbly oapply this deci-
sion more roadily to their cwn particular cases
than m st othor decisicns. The ccurt an thas
casc said., "By the mrkot value was mcant the
price or sum fcr which an oquivalant could
reasonably and fairly bc purchasod at or ncar
the place wherc tho propcrty should have bocn
dclivered, and within a rgascmable time after
failure %o dalavaer." Gonor.lly accopted market
qu.tations, as contained in prico lists, ncws-—
papcrs, trade j.urmals, trade eixehlars, otcs,
have somotimes boon admitted as ovidonce wrthout

*
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proof of thoir accuracy (see 12 Am. & Eng. Ao~
tated Cases, 129, note}, but always whon 1t has
been shown thut thay have beon based upon roliable
sourcos of mformition. Mre Vornom Brewing Co. Ve
feschner, 108 Mde 157 (1908); 3issons v. Cleveland,
otce, ReRv C0s, 14 Mich. 489 {1866)e" Shoaley,
Low of Government Coutracts, pages 46-47

5. Contragis to bo in WEiting.

» a. Oontracts made by the secrctarges of Wer,
Navy ond Interior must bo made in writing and signod
at the ocnd thercof. The statute moking this roegquirc-
mont mendatory 1s in effoct m extension of the
Statute cf Froudse The samo line of jgudicial reason-
1ng applicd to the commen-law 8tatute cf Frauds has
been applied to this statutory extonsi n. In a
recont irportant decisiin, the United Stotes ve New
York and Perto R1co SeSe Co., (239 U.3. 88), the
Supromc Court has held thut a bidder, in a casc
whare the statute requires formal written contract,
becomes bound vwhen his proposal has been accepted
and thot he camnct subseguent Iy rofuge to execute
the* formal written controct ana, perform the sor-
vice, altheugh the United States weuld nct be held
1f 1% sh.uld-subsequently refuge tc sxgqcute the
contract. This decasien in legal sffect has be-
comg a part of the stotuts. (R.S. 3744, os omended
by the Act of June 15, 1917, 40 State 198) .

- Bs ™Mo the statutory rogmrcment Just indicated,
Congress has made cortoin eXceptaungs Cegey 1N tho
Wur Department certoin mver Jua habor cocntracts
and certmin comtracts that ar. to be parfomed
within sixty days and that are n t i1n excess of
$500. .

ce 'The statutc was designed to prevent frauds
and perjuries agoinst the Unated States and the
party whc makes o contract with an ¢ £ficcr without
having 1t reduced to writing aids in the violation
of the lawe "

de« Contricts to be S:Lgncd.’ The statute olso
reqiives the signoture of both purtios "ot the and
thereoft. 4 consideratica of thas requirenant raises




qu.st1 ns as to the autioxaty «f tio signore

On the part ~f the Governmunt the centract should
be signed by the «fficcer Wiy cxceutos or delivers
1t. In o robomt vosc thi Court f Cleams voli-
Aated a "proxy-signed” tontract uiore the deleo-
gwtiln of auth.rity wos oxplicitly ohd oxprossly
indicatod 1n tho contr.ct. Dospitc this docision
1t 1s safc to assort that “proxy-signed" controcts
are 1n gonural opon B0 logal gucstiin. On the
port « £ the comtract r, the auth rity to sign
shonld bo definitely nd oxplicitly indicatoeds

6. OContracts Roduirihg Aporivale

A contract which By its torms 1s mado subject
to hhe approval of the hoad of thc department 18 not o
comtract until 1t 1s so approvod (Monros Vs UeSe, 184 Ud3s
524, Ittner ve U.J., 4% Cte Cle. 3363 Laittle Falls Kmit-
ting Coe Ve Ued., 44 rds 1), approval 1s o eondition pro-
-codont to the logal effcet of the agrocment (Darragh v.
UeS.33 1d. 377; Monroc & Richardson ve U.3., 35 1de 1995
Cathell ve Ue3a, 46 1&. 368, Monktoe V. TF+BShy 184 U.S. 524),
and the contractor who bogms work bofore apprcval does so
at his own rrsk, .nd such approv.l nced not be in writing
{spccd's Casc, & Wall; 77}. But ratafrcataon by the res-
pcnsible officor will rondor an tnouthorizod contract cf-
fective ond valid (Ford ve U.S., 17 Ct. Cls. 60) .nd
failnrd to ratify wmtil affer éclivery thorcundor has
begun opdrates as 2 waaver of all the time limats, butb
lcaves the contrictor bcund to doliver within @ reasonoble
time. (Lnttlc Falls Kmtting Cos, UsJe, 44 Ct. Cls. 1,
Nocl Constructrion CCe Ve U-So, 50 Ct. Clse. 98}1

Te Supplemental Contracts.

2. Should bo made only in casds wWiore Ob-
staclos or wunforesuen condations arisc, O whon
the Government desires to abandon the wholc or
part of 1ts undoriaking; and they should always
be made in the intorosts of the United Statcs.
{Ope JehelGs (1914} 76-400; 8 Compte. Doce 549)

be Comct be mado when the requroments of
public Tempotiticn would thercby o 11logally
avordode (Ope JehAsGe (1914} 76-200].

¢+ Requrce now cons 1deratlone (14 Compe
Doce 253}
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ds Arc incffoctive te bind the Governmont
vhcn made ofter moin contract hos been fully por-
formeds (25 Comp.- Dec. 764:). -

g, Shunld not bo made for the purpose of
wberproting the meaning ¢f fcrms of the main
contract, such teims are $o be interpreted ac-
cording to sccaptod rules without rogard to such
supplemental contract. (25 Comp. Doc. 764).

f. Shwild nct be madse” for the purpose cf
correcting & mutusl mistake; but such mutual mis-
take must be Submitted to the Gendral Accounting
0ffice proven wth convincing evidonee and then
the written contract vall bc Tead in accordance
with the real intontioh of the parties and claoims
for additicnal payment will be settlad accordingly.
\(27 Coxnp. Dece. 109)0

ge Whore madc for the bopofit of the Govorn-
mont, caneollink” 6%i1ghnal contrhct after portial
porformance, the amount to be paid for cancella-

- taon 1s a valid obligation aghinst the appropria-
tion covering the cmg:tml contract. {26 Comp.
Dec. 170}a

h. Where torms theoreof depart from tho orig-
ina} contraci. the supplemental contract boing
for the accomcdatiin of the Govermment md pro-
pared by an ¢ fficor of the Govermment, construc-
tiun of ambiguous tcrms will be to the advantoge
of the pleantiff. (Sheradan-Kirk Contract Co.
Ve U-S-, 52 Ct. Cls e 407}.

< *

8. Alteration of Contracte. -

ae Bho Umted States Has the sumc power thrcugh
the hoads of Ime exocutive departmonts end theoin
officors and agants to alter cr modify the torms of
2 contract that a private individual has. (2 Comp.
Dad. 182},

be Tho hegds of the exeeutive departments may
act, for thamso"lvos in such matters or may spccially
dekbgate their authority. -Bxpericnce huving shown

. that 14 frequantly becomes nechssary to moke chonges

or modific-tions in ‘Pldns and specrficaticms for
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public work after the comtiact has been signed,
1t 18 customary to i1nsert a clause 1in reference
thereto. .1t might, of course, be sard that
strietly speaking such & change or modrfication
operataes t0 brang about a departure from whal
was advertiged in the proposal, that thus the
bidders are not put upon ogual tcrms and in
consegquence to a limited,extont thoe boncficial
cbjact of advortising is impaired. But in an
opinicn garven to the Scoerdtary of War 1% was
stated by the Attornoy-Gempral. "That o modi-
fication vhore the .antorousts of the Govermment
will nct he progudicod or any statutory pro-~
visions vaolated thercby may wcll be provided
for in ovory dontract £ vhich the Goverament
18 a party; and that o éontract so medifiod
15 net such a now contract as must be procoded
by an advertisomont for proposals from bidders'.
{21 Op. A.tty- G’.Gno 207, 211). . -~ -
2

©. , Noither party can mako alteraticns in
a contract without tho OXpross T umpliod zon~
scnt of the other, but 1f tho party roguired
to- make the altcration doos so without protast
and then accepts payments and givas roceipts
in full in accordanco with the torms of tho
sontract so gliered withcut making wny com-
plainty he thereby ratifies the altcratzons
and will be beund thoreby. (Martin ve UeSe,
5 Cte Cls. 215; ?eCk Ve UoSa. 14 Ct‘ ClS-, 84).

-

-
5 T

d. If, hewever, an agrocment is nct omtire-
ly clgar in 1ts terms, and an offrcor of- tho
Unitod States orders tho contracter to do work
which the ccurt hilds could not have bgon in~
toendod undor a roasonablo intorprctation of
the contract, the contr-octor may récoive his
additronal expense oven theugh ho mado nec cb-
Joetaon t¢ the addod performoncd. (UiSa ve
Glbb@ﬂs’ 109 UsSa 41883} 200)0

Gs 1f the contr.ctor rcfuses his assont fc
chonges ordorod, he may rocovar the 1nereasod
cxponse to vhich he 18 put in making the altor-
aticnse (Dole ve UeSe, 14 CteCls. {1878) &l4).
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£+ His consent 1s prasumad ~ unless ho makes
oblection - 1f the change crdsred 1s of such a
t nature that the officer in charge might re.scnably
suppose ne additicnal expense weuld be caused;
but nut presumed \herve :the chongse would nccessarily
add tc the coste (Dake ve.U.3., 14 Ct, Cls. (1878}
514; Ford ve U.S.’ 17 CtoClSo, (1881) 60, 79}1

H. CONSTRUCTION AND INTERPRETATION OF GOVERNMENT CONTRACTS.

1. Like. Rules Applicable 16 Puillc and to
*Private Contracts. .

as In the construction of contrects the prin-
ciples and rules applicable to contr.cts in goneral
are likewise dpplicabls 4o Government contractse.
~ (Hollerbach ve UsSs, 233 U.S. (1914) 165).

+ be A contract amended at the request of an
offrcer of the United States and for its bene-
f1t, the language being cmbiguous, will be inter-~
preted agwnst the interest of .thg Govermment in
conformity to cummon~law rule thgt construction
will be moro strict against party writang the
contracte {Garrison v. U.S., 7 Walle 688)4 bancfit
cf dgouvt will be given to the sido that aid net
prepare the contracte (0t1s v U.J., 20 Ct. Cls.
&15; Edgar+Themson. Works ve UdS., 34 Ct. Clse.
205, U.8. ¥. Newport Neys Shipourliding Coe., 178
Feds 194, Castner ve Sudduth Coal Co., 282 Fed.
602; U.S. ve Bontley & Sons Co., 293 Fede 229),

e+ tPrcvious and contemporary transacticns
- and facts will bo considered to Getermine intent
' of puriisss (Brewley v. U.S., 96 UsS, (1877)
* 168; Garrison ve U.3., 7 Woll. 688}.

ds Governmcnt con claim no more fav.rable

rulc of ecmstruction and interpretation than a

private indiwiduale {0tis ve UsS., 20 Cte Clse

31l5; Bdgor Themgon Vorks ve UeSs, 34 Cte Clse 205).
- ee Wherc thero are two possible gonstructicns
- one moking contr.ct Jdawful, thg .othicr unlawful -

the former will be adopteds (Hobbs ve McLean,

117 U5 567; UeSe ve CentePocehisBe, 118 U.Js 255)'

*
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f« Doubtful oxpressions will bo intorprcivd
agoinst the party using the languagee. (Chambers
Ve Ue3s, 24 Ct. Cls. 387; Simpson Ve Usde, 51 Cte
Cls. 217);

g. In cbnflict betweon gonorel and spocific
provisions, latter will prevairle (Erickson ve
Uods, 107 Fode 204}.

he In ambaguity, court will adept practical
censtruction of porties, accrding t¢ which work
was dcne, over litcral mooning of the contract.
(DsCo v. Gallager, 124 U.3. 50B); aftor m ox-
press or tacit agrocment as to meaning of tcrms,
b.th partics arc bound thoreby. (Morriam v. U.
Sey 14 Cts Cls. 289}

1. Contract ambiguirty may bo exploined by
corrosp-ndonce. (Walkcr ve U.S., 143 Fode 685},

Js In a clerical error in totals, unit
price will controles (15 Comps Doce 31l).

ke In irrecincilablo conflict botwoon cs-~
sential torms of specifications and the con-
troct, the contract i1s void for uncertoinity.
(Ue3s ve Bllicot, 253 U.3. 524},

1. In casg .f ambigurty, prior mogotiatiuvns
may sometimes be reforrcd toe (U.3. v. Both-
lchem Stecl Co., 205 U.3. 105; Chambors v.

UeSe, 24 Cto Cls. 387, 393}

m. Trdds usage cr custom may bo shocwn to
provo moatiing of doubtful terms, (Bowurs Dredge
Cos ve Uo3e, 211 U.5. 1763 12 Compe DoCs 420,
705, 14 1d. 733; 17 1d. 581); but that contracts
havoe boon made by the parties in relianco on the
long tonkifmod custom of government dopartmonts
as t0 cdnstrtction, does n t affect the nocessity
for such custom yhelding to the positive langnoge
of o statutc. (Houghton ve Payney 194 U.S. 88).

3
n. Whart contr.ct is lost, contents may dbo
shotm by procf of existonce and terms. (Trovers
Ve UoSn, 5 Cte Cls. 3293 4 Compe DoCe 82).

-
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O« opecific sefurence in . contr.ct to otacr
writings, ancorporates latter s port of con-
tracte {U.3., v. Maurice, Fed. C.s. 15747, 22
Opo Jitt:ro Gen. 98) .

pe In repugnance between wraitten .nd printed
terms, the wratten tcerms will prevails. (Thomus
Vo BPogg.rt 203 U3, 385r Haorper v. Hochstein 278
Ped. 102, Hogon v. Scottish Ins. Co., 189 U.S.
4253; Lipschitz v. Napa kruit Co., 283 Fed. 698).

ge VWhen subject matter concerns interssts
of the public contracts .re to be construed
liberelly in fovor of pnblic (Joy ¥« 3t. Loais,
183 U.3. 1}, and goveramental functions c.nnot
be neld ta have heen stipulated cway by doubtful
or ambiguous provisions. (Rogers Purk Water Cos
v. Fergus, 180 U.3. 624},

r. Construction of printed Government con-
tracts should be unvorying. (Yates ve U S.,
15 Ct. Cls. 119}

s Collcteral papers must b;, ex ressly in-
corporated in contract in order to modify pro-
visions of same. (Dece Comp., Muy 10, 1921).

t. Contract is governed by the lawwaith a
view t0 which it was madc {(Pritepnaxd v. Norton,
106 U.5. 124 Mol ve Woulker, 111 U 5. 242},
and the law whore *he coutract 1s made - in the
absence of czprecss conbr.ry qtlpul&t wn - and
not vherc action is broaight, governs. (Cox ve.
UeBr, 6 ot 182; suncon v. U.3., 7 Pet. 435,
Bell we Brueng 1 Howe 169, Wilcox ve Hunt, 13
Pét. 378; Gaston v. W rn.er, 272 Fooe 56).

I. DATE OF A COWTRACT.

1. Dofinitionse.

ae If tho contract rcfors $o "the d.y of
the datce", or "The cote™ and oxpressces ony dute,
this day and mnot thit of the petual moking 1s
toeken. But, 1f there s 1n the contract mo cote,
or on impossiblo date * * # o5 1f a thing 15 ro-

-
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guired to be donc "within ten days from the
d. s, wnd the contr ot wis not mado until 20
d.ys from thc expressed datc, * * * thon the
d.y of the actu'l muking will bo undcrstood
t0 be mewnt by the day of tho datc. The cx-
praession "betweon two days®™ cxeludos poth.

(2 Parsons en Contracts. 664).

2. "Aftcr thg D.tc of the Exocution of tho Controet™.

g« VWhere the contract did not provide that
the wrk was to be completed within 136 days
frem 1ts date, but "after the date of oxecu-
tion of thse comtract®, i1t may be averrsd and
shown that an instrument was in fact made,
exscuted, and delivered &t a date subscquent
t0 that stated &n 1ts faoca. {Camden Ipon Works
ve Diste of Columbia, 181 U.5. 453).

3. IUnduted Contract.

as An undated contract speaks from the
tume of 1ts delivery. {0'Reilly v. Cambridge,
279 Fed. 9681},

BONDS AND SURETIES.

1. Mandatory Requirement.

a. Congress has made mandatoxry the fur-
nishing of bond 1n comection with all con-
tracts for the comstruction of any public
building, or the prosscution and completion
of any public wrk, or for repxirs upon any
public burbding or public work. {Act of
Aug. 13, 1894, 28 3tat. 278 as amended by
Act of Feb. 24, 1905, 33 Stat. 8l2).

be The original and primary purpose
of the statute was to afford to mechamcs
and laborers a like reuedy in employment
on public works which they had through meeh-
anics! liens on private works. The Govern-
ment had long been 1n tho habit of sxacting
a bond to protect 1% in such gontruwis,so
the statute refers to the bond as "the usual
penzl bond", buh extends its protoction to
mechames and laborurs. In thoe numcrous

P
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cases which have come to the courts involving
the statutes respeciing bonds the same rules
and princltpies. Wrich have becore fixed end
defimite 1n {he cansideration of yrivabe bormds,
have been applicd to these public bonds.

2. What 1s a Public VWork?

Much confusion has arigen in attemps to define
8 public work An early inteipretation confined the words
"public wovk" to sowmetn.ng comnactec with or lev rato the
ground. Later the Jtp-emy Court helda *hat a bartrle ship
was a public wovk- Justice Moody has g:ven .hree clements
as emtering in*o puhlic unrsd ‘*Peoma:.n™ ex.stonce,
structural uwnit, aad capeb lr y of beiang ceverally regarded
as a complete work™ Tn ceperal. tno seaconing of the Sup-
reme Court s thet vhen a work teloags to the reprae<entative
of the public 1%t 1s a putlic work. (See Title vuaranty &
Trust Coe v. Crane Cosy 219 UsS. 24 and Ellis ve U.S8., 208
U.3. 261},

K. JIMPLIED CONTRAGTS.

le Defin.tion.

ae Implied contracts arise under cirocumstances
which,- according to the ordiaary course of dealing
and the common understanding of men show a mutual
intention to contract (Hartzog v Hertzog, 29 Pa.
(167"} 4€31, wrile express comtr.cts are *those in
which a prapo-i1tiun made by one party 1s mat by an
acceptance on the paxt of vbe other, which corres-
ponds w.th 1t entairely and adequately. (Mayer ve.
UeSu« 5 Gt Cls. {1869) 317).

b. Implied contracts ariss frow the common
underctanding of parties in tane ordinary courss
of busiaess vwhereb, mr*ual internt te contract,
withowt formal words thersfor, is shown. Vhen
tne Govarmient appropriates property which it does
not <lawm as 1ts own, 1t does 50 under an implied
cortract thet :t will pay the value“of the property
1% 80 asypropriateds {Uooe va Lynah, 188 U.5. 445,
UeS. v Buatfalo Pitts Co., 234 U.S. 228, Knapp V.
Uobi, 47 Ct. Olse. 601).

33.
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2. Ongin.

%

a. Implied contracts artse vhere the Govern-
ment appropriates private property, or vhers it
in effect, though not physically, appropriates 1%,
Bege, Waere an owner is deprived of profitable
use of s land because of the constant firing o.
heavy gﬁns over it; or where patents are used
without agresmpnt or consent; or vhere private
property is used by, or services rendered to,
the United States under an invalird contract or
without express contracte

3. Compensations.

s« The Constitution provides that whenever
the United Statas takes private property for
public use it shall pay "just compensation".
The meaning of MJust compensation' has already
been dlﬁcussed,

be In determiming the extent of recovery
under an implied contract the courts determine
compensation on a quantum meruit or a quantum
valebat basis. Thse Court of Claims has defined
these twp tecims thus:

Quantum merurt: as mch as he deserved;

measure of value re-

ceived for work done vhere there is no

contract as to compensation. (Cobb et

al Ve UsSe, 18 Cte Cls. {1883) 514, 536).

Quantum vglebat« as much as 1ts reason-~
) able value, said of
something s0ld and delivered without
stipulation as to prices (Livingston v.
UesSuy 3 Cts Clse. {1867) 131, 135).

¥

4. Pertinent Decisions Respecting Compensation
under Implied Contractss

To indicate $he trend of judicial and adminis—
trative authoraity in the consideration of proper compensa-
tion in implied contracts, the following decisions are
noseds
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as It 1s a well settled principle of law
that no one may be forced into a contract. If,
however, goods voluntarily furnished are re-
cerved ard used apd voluntary seryices are ac-
cepted the recipirent cannot later say that he
did not agrese to pay for them. (Carroll v.
Ueday Cte Cls. (1895 426). .
be If thc objection be made that the sale
was invalid for want of previous advertisomont,
Lor baepausq no Mexigemey' exishoed within the in-
tent of the statutg, or for the reason that tho
goods were not purchased in open merket; and 1f the
court should so hold yet st1ll 1t would appear
that the defondants received the claimant's goods,
thut thesc were sold in good faith, that they
woet anto the hands of thc proper officer of the
Govemma»nt, and werc used in the public service,
and 4kat from their neceipt a public henefit was
der:ved, and thase facts bging established, thers
warld follow a legal ,might te recover a Just and
reasonable pricc. * * ¥ (Livingston ve U.S., 3
Ct. Gls. (1867) 131, 135).

Ge VWhere alterations or additions are
verbally ordered by sn officer or agent of the
Government .&utkoriked Lo contract, a contract
will be implicd to the extent of the bonefat
which the Governmcnt has recaived, notwithstanding
a provision 1n t x original contract that such
orders must be 1n writmg. {Barlow ve U.S.,

B Cts Cls. Bl4, 184 U.S, 123}).

de Where an ecxprecss contract i1s void, the
persen who has deliycrea his goods to the
Government may recovor on tho implicd contruct
1n quaptum meryite (Heathfiold ve Ul.3. (1872)
8 COte Cls. 213},

¢+ Vhere the proper officers of the Govern-

ment roCeive SGrvices oy propoerty under 4 cone-
truct made by ong whoswas not an authorazcd
ogent of the Govermment, ond they usc it for a
lawful purpose, so thot the Govcrnment derives
a4 legal boz;eflt therofrom, the contractor may
recover the uctual waluc of the proporty sold
or service rondorcd, (Recside v, U.S. {1866},

2 th ClS- l)o
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. oxtrae work. {Durochur ve U.3., 57 Cta Cls. 521,
SCC ls0 Furr.s ve U.5., 28 Cte Cls. o32; Simp-
s0n Ve Ue3s, 31 Cte Clss 2173 172 U.S5. 372;

- Sangeyr & Moody we Ueds, 40 Cte Clsae 47, Lowman
Ve U.S., 41 Cte Cls. 470, Ee & I R. COe Ve
UoSo, 32 Gte Cls. 555).

1. There a contract provides that no allow-
ance shall bs m.dc for extra work unlcss pro-
vided for by a writtar agrocment specifying
the cost, and an officer dirccting the wrk
rcfused to cnter into o writton agreoment .nd
insastcd thot the work was cabraccd in tac or-
1g1nu.l conkrict, the contr.ctor!s remedy was

2 gpsil.bo the supericr officer i1f the con-
tra.ct 80 providese If the decision of the
supcrior officcr 1s adverse, the controctor
15 romodilesse Having performed tho work

« without rogquiring the orde¥ to bo in writing
he cun not recover for oxtra worke (Kilmer
Vs UOSQ, 48 Cte Clss 180}0

me. Or:il declarations of encygency arc
mmvalide. (GObb gt wWle Ve UcSa, 18 Cte Clse
514, 536}. \
ne No officer of tho Government hes auth-
ority to conbtr.ct for imdefinitc oand umcortain
amounts or quantitics. (Cobb ¢t ale Ve Ued.,
- 18 Ct. Cls« Bl4, 538).

0s» Clopmant connot recover for extra work
in ¢xcess of tht provaded for in his contraet,
vhen such work 1s done wn uis own motion znd
without dcfundunt's request (Murphy v. U.3.,
- 13 th ClS:; 572 Duls Va Uobo, 14 Ct. Cls. 514;
Ph00;14 BT“de CO. Ve UcDa, 38 Cte Clse 492)
<« nor for extra work vhich vwos nsver the subjeed
of .y agreoment, ner amtharized by the officer
1 charge as oxtras, nor submitted by haim to
the Vir Department {Churchyaid v. U 3., 100
Fcds 920} ,
Pe The United States will not bc liagble
to on imglicd oblaigation passumed by a subordin-
~-I¢ 1n violotion Of the orders of his supsrior.
(Sproguc ve Usoe, 37 Ct. Clse 447).
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ge No implicd contr.ct con arisc where an
expraoss comtract wuld be idlegale (Rccs:tiic Ve

UuSe, 2 Ot

-~

Clsw 1 ) .

3

re. The Government may be assumed to have
accopted lrability.

(1)

{2}

Where tho object of sale was riawful
ond proper and Congress had author-
1zod such purchaso by gonoral ap-

propriagtion and 1t would have been
valid if mdo by the proper agmise.

WVhorc, though purchased by an un-
authorized porson, not the agont
0f tho Government, 1t was rogularly
and properly deliwred to the offi-
cors charged with recoipt of such
proporty and was accounted for by
thome

Vherc thc property entorod th's
actual use of the Govornmant and
bonefit was rocoivod therofrom.
(RCCSldG Ve UeSe, 2 Cte Clsa 1%
(1866) 32)a

¥

gs Torts.

(1)

(2}

Tho Unmatcd States 1s not linble
for tho wrongful acts of 1ts agontse.
"It doos not undertake to guarantoc
t0 any porson the fidelity of amy
of thc officors or agmts whom it
cmploycos since th.t waild involve
1t 1n all 1%s opcrations in endless
emborrassmnts, and difficultics,
and lcsscs, which would bo subver-
sive of the public aintorcst.®
{Gibbons v+ UsSe., 8 Wall. (1868}
269, 274).

Wherc the mongy or preperty of
an amnocent person has gong into
tho coffors of thc mation by moms
of o fraud 4 vhich 1ts agont was
a party, such moncy or property
cannot bc held by the United States
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ogainst tho cluim of the wrunged
.nd mgured porty. The . gent vas
agont £or neo such purposc. His
doings were vitiated by the under-
lying dishoncsty, mnd could confer
no rights wpon his principul. (Us
Se V. Statc Bank, 98 U.3. 30, 36
(1877), effirmng 10 Ct. Cls. (18%4)
£19). ’

{3) #hcere 1s no implicd contr ct on the
port of the United Stotes to mke
goud, the loss tc ar i1ndividuel from

) the wrengful cets of 1ts cfficers.
(L ngferd vo U 3o, 101 Uod. 341,

Tompo’t ve UeSa, 248 Uod. 121, U.S.
ve Holland Amcric.n Lijgn, 254 Ul.S.
1481}, )

(4} ©No cetivn 1s mownteoineBlc agoinst
the Umit.d Stotes for agent'’s tort
(4ngmry received by claimant in
elevaror of government twailding).
(B2Eby Vo U.5s, 188 U.os 400).

(6) If an officer of the United States
- takes the property of a yrivate
person for public usé without com-
pensation he is liabie in tori for
the trespess, although trhe CGoverne~
ment may also be liable on axrTmplited
¢ towtrmesy  f0 heilly de Camara v.
Brocke, 135 Feldo 384},

L. DISCHARGE OF CONTR:CTS, REMEDIES FOR BRA/CH OF OO0 NT'RACTSI.

Lo Manmer of Dischargo.

ae« Govermmcnt coatracts, like private combtr.cts,
may be.dizch.rged by wgreemcnt, Or by performance,
or by operation of law, or by impocsibilaty of per-
formanco.

be The like rules and prainciples apply in each
type of contract-public and private. In the main,
lake remodies 1a the ovent of disputo or of breach
are avairlablce to tac ingured party.
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ce Bocause of tho limitation of time avail-
able for this discussion, two 1tums only of the
many which might prop.rly bo considcred undor
the heading "Discharge of Contracts «nd Remedics
for Driach of Contracts'" will bo here indicutced,
viz. first, the Gowrnmentts amenability to swrt,
and second, the rcsponsibality of the Goverument
a8 contractor for acts of the Govermmmt as
lcgislator or administrator.

2., Amonabilaty of thc United States to Suit.

a. The United Statos is not suable of common
right. Thercfore, a ~crson who institutes suit
can do so only by bringing hig action in conform-
1ty with somc positive act of Congross. (U.S. ve
Clarke, 8 Poct. {1824) 436, 444). The United
btatos cannot be sucd wvithout 1ts conscit. (Cun-
ningham ve Macon & B.R. COe., 3 3Sup. Ct. (1883)
292). Since a soverign can bc sued only by his
own conscnt, he may prescribo the conditions on
which he will be swd. (Treut and F.rmers' Loan
and Trust Co., 185 Fed. (1911) 185). Right to
suc thce United Statos in thoir own courts is
strictly limited by the st.tutes granting the
consont {Pucker Act) which can not bo extonded
by the courts. (Rord Wrecking Coe Ve UsS., 202
Fode (DeCe 1913) 314). Vhatover dutics the
Govornmcnt may assume, they are not enforceable
against 1t wathout 1ts consent. {U.S. v. Bab-
cock, 260 U.S. 328).

be OCongress, in 1910, accepted, on behalf
of the United States, liability to suit in the
event of alleged infrigement of patents by the
Government. (ict of Junc 25, 1910, 36 Stat. 851)
since amended by the Act of July 1, 1918, 40
Stat. 708}« Prior te 1910 owners of inventions
vore under the necessity of proving an implied
promise on the part of the Government, through
some authority or direction under which the
proper officer of the Government was working,
to pay for the usc 0f a patcnte.

¢. Inasmuch as the accoptance of liabilaity

in cases arising out of infringement of patonts
and out of breach of contract 1s a matter of
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grace on the pert of the sovercign 1t follows
naturally that thc oxact pioecdurc sct forth
by statuto must bg strictly followed by claim-
antse i

3. Acts of the Govermmcnt in 3ts 3overcigm Capacity.

as  Legislatave. The courts have ropoutedly
held theat the Unatod States «s a contructor can
not be held responsible for the United States as
o sovcreign or law grver. Tho Court of Claims
has pasced upon casis in wvhich the obligations of
the contractor have becon increascd by the passage
of tariff acts subsequent to the making of a con-
tract s0 thet tac controctor suffercd an 1ncicascd
cost in the goods he had agrecd to furnish the
Government. The eourt, in these cascs, held that
the enactmant of stisd a law is not a violation by
the Government of its contracts. It must be ro-
membercd, of course, taat such a low must be a
general ono affceting all citizens alikce (Sce
Doming ve Uea3ey, 1 Ct. Clse 190, Jones & Brown ve
UeSa, 1de 383; Carmick & Ramscy ve UeS., 20 Cte
Clse 126}

be Exccutive. In wormer v. United Stutes,
13 W.ll. (1871} 25, thec Suprome Court hcld th.t
1n contrwet. affccted by tac sub.cguent adoption
by the Government of rcusonable regulat fons to
prevent fraud thc Govermment could net be held
for brecach of o contract afficted by such regula-
tionse Likcwisc, 1n Smoot's casc, 15 Wall. (1872}
36, the samc court auld thot the subscquent odopt-
ion by the Umted 3totis of 2 now rule of inspec-
tion of Lupplics dogs mot of 1tsclf comstitute a
breache If the contractor thinks thot the chonge
of inspection comstaitutes o drcach, he must first
mike a tender under his controct .nd h.ve acecpt~
ance refused baforc bringing suite

Ccs PFPositive Acts pf a _Government Officers

(1) While legislctive cets cnd . dmimis-
trotlve regulations in conformity
thereto which change the stutus of
a contructor hove been held by the
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courts not to constitute o brecch of

the contract by the United States,
pet, on the other hund, positive acts

of government officers h-ve frequently
been determined to he breachese.

{2) Vhere a party to a contract has dore
2ll that ne obligated himeslf to do,
he has performed his contract. Where
the United States appoints . officer
or agent to act for 1%, 1t ecan not
@scape responsibrdity for the ncts of
stuch an oificer or igent within the
scope of his outhormty, or avoid the
bmding effect of the necoss.ry im-
plicatigns that arrse from his acts.
If such officer or .gent interferes
with or prevonts the contractor from
performing his obligations, to his
dumage, 1t 1s the act of tho Govern-
ment ad damoges my be recovered
for a brecoch of the eontraet the
S.m6 as 1n the case of an indivaiduale.
(U-S. Ve Smlth., 94 U.S. 214; UeSe Ve
Barlow, 184 U.3. 123). .

M. VAR ~ TIME CONTRACTS

l. Factors attenairg *he Var-Timo Procurcment.

e In considering war-time coptracts we gust
tako into account: first, the ecomomic and 1ndus-
trial probvlems attendant upon war-time procurcment;
secomd, the pcrmancnt statubory limitations of the
contractual powers of Government agonte; third,
the probablo tomporory logislotion which moy be
oxpected in o major war emergency; and fourth, the
extensive use by the Government, in war timo,
of the right of cmmnent domoin, portly along nor-
mal lines md partly in unaccustomed chonnclse
We must consider also the unusucl activity of tho
Gowvernment in procurement, the goeneral confusion
and wnecertainty in the life of the Nation; the
gpecial cmphasis on the implications of the first
half of the word "citizon-contractor"; omd lastly,
the peculiar tompiations o Nation's war nccossi-
ties brang to the unscrupulously, acquisitive
citizen.
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We arc ne.r enmgh to a great wer to rmake
prosurptuous ah attonpt to discuss the forcgoing
items ot lengthe

2« Prosont Legislation Applicableo te Vur Nocossity.

ae Congress h.secnacted various stotutcs modr fy-
ng, 1h the cvent of war or in the irmincence of war,
powce-time logaslative restrietions upon the cgaey
powcrs of Governrent ageniss and also wwrious st.otutces
enlarging the powers of thc Presidont. The most
irportamt of these will be indicated.

NCTE. It must .be rcecmombered thot in war or
cther national cmergency uncholleongod
calls arc made upon o vast reservoir
of normally-unuscd powers inherent in
the offite of the Presidont. Tho
courts have econsistontly uphcld the dooc-
trine thot a nation, like m individunl,
18 Justifiod in exercising 411 moaons

. <ssential to sclf-defensce Two presi-
dents particulorly, Lancoln and Wilson,
have excreised vast powers outside of
and beyond constifutional and statutory
grants; and such eucreise has in the
moin beon unguestionca and wvnchallongede

In omergoncies like to those faced by
these two oxocutives 1t 1s probable that
like calls nll be ride upon presiden-—-
t1.1 powcrs. In the consideration of

' our gubject wo ore confincd, however,

to express gronts of statutory amthorzty.

be SBatutory Provisions.

(1) Authority of thc President to place com~
pulsory ordarse. {Agt of Juna 3, 1916, 39 State 213},

{2) Authomty of President to rogquisition
ranufacturing plantse (Samc Aotle.

{3) Authority of ¥War cnd Novy Deportrents to
nake controcts for, or purchases of, certain
necossities for the current year without spe-
c1fic amthorixation of Congress or without an
appropriation adequatc o fulfillnent. (Not
primarily o war-timc provision but irpo: tant
mecrtain contingencies in the mmmincnce of wrle.
{R.S. 3732, as amcnded by A4t of Juncl2, 1906,
34 Stat. 255)-
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(4) Authority of Scerctary of W.r to rent
or lease or roquisition buildings for rulitaory
purposcs 1n tho District of Colurbid. {4ct of
July 9, 1918, 40 Stat. 861 und Act of July 8,
1918, 40 Stat. 826).

(5) Author:ity of President to suspend
nBight-Hour Lav". {Act of March 4, 1o17, 39
Stut e 1192}

(6} Authority te make open-riarket purchases.
(R.Se 3709, Lot of March 2, 1901, 31 Stat. 905,
Act of June 12, 1906, 34 Stat. 2568; and «ther
statutes relating to particular branches in the
War Departrient and to specific itams of procures
mente.

NOTE: These perrnssory statutes are of
restricted application in o long-
continued erergoncy, such as the
world V.r. However, the courts
have recognized tac possibility
of a "military emorgoncy's 1le0.,

"oy emorgoncy which arises in the
field or i1n time of var®", con~
tinuing "oqually imminent ovor o
reriod of many ronths". {Thomp-
SON Ve U-So, 9 Ct. Clse (1873)
187, soe also Mowry's Casc, 2 Cta
Cls. (1866) 68, and Schncider V.
U.Se, 19 Ct. Cls. (1884} 547].

On April 12, 1917, the Sccrctary of
War issued an order doclaring "shat an emorgoncy
exists within the reaning of 3cCe 3709 Rebe, and
other stotates which czcept cascs of emergoncy
from the requirorent that contracts for ond on
behalf of the Government shall only be made after
advertising, as to all contracts under the Vi.r De-
portment for the supply of the Wor Deportront ond
the supply and cquiprent of tac Army ond for forti-
fications and othcr works of dofonsc; and until
further orders such contracts will be mado without
vorort to advortising for bids in the lotting of
the sames" but providing that “eherc time wall
pormit" thore should be consultation with thoe
Munitions Board respecting contoemplatcd purchoscs.
(G.0. 49, Apr1il 28, 1917, rescindod by G.0. 119,
October 22, 1919).
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So for as ascertarnablc, the logality of

this order mcotis naver to have buon jJudicially

questioncds

There werg, during the World War, certain ad-
rinistrative decisioms respeciing Open-market
purchases and artong thesc. All purchases of ralitary
supplics are now criergency purch.scs and necd not
be reported to the Scerct.ry of Wor (Ope Jel.Ge
. {1917) 400.123, 0.0. 49, 1917, docs not cover non-

militory purposgs, Cefs, TIVOrs JA¢ n.rbors works
{Ope Jo..oGo (1913} 400.14, ond compulsory ordors,
within the cleor intent of Congress, nced not be
precedod by advertiscment nor be in writiag snd
signcd by the partics. (Ope JeAeGe (1917}76-340}.

Howcver, Congress apparcntly did not regurd
theo statutory requircmeonts fully susponded for in
sever.l amy appropriation acts, particularly that
of Junc 4, 1918 and thut of July 9, 1918, it cn-
actod a substatutc. Tho provision in the latier
Act reads. PFProvided, that vwhere pructical so to
do, no work 1s to bo done ‘or contract made undor
or by outhority of ony provision of this Lct on
or undcr o porecentoge or ¢ost-plus percantage
basis, nor shall any contract, where circumstances
so yermt, be let i1nwlving morc thon 1000 wntil
at lcast throc responsiblo compcting contr.ctors
shall have beon notified and comsidered in conncce-
tion with such comtract ond all contracts to be
awgrded to the lowest rcsponsidle biddory the
Government resorvang the right to rcjeet ony amd
21l badse.

{7) Authority to procurd printing and
bincing from commorciol cstoblaishrionts. (Lct
of May 12, 1917, 20 Stat. 74).

(8} Luthority of Prusidént to tuke im-
mediate possession of land, to the cxtent
of the wnterest to be ~cquired taeroin, upon
filing of petition for condemmation. (Lct
of July 2, 1917, 40 Siot. 241, 48 ancnded by
Lot of Apral 11, 1918, 40 Stht. 519).

(9) iuthomty of Presidont to crect
tenpor.ry fortificntions, upon writton con~-
sent of thc owner {of land t0 be uscd thero-
for} before examin.tim of lamd t1tlge {Joint
ROS. 21, API'. 11, 1998, 50 State 757)).
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(10) Luthority of the Pr.sident, through the
3sercbary of W.x, to assume control of my
systm of tr.asport.tion or systams of trus-
portation or wny purt thoruofe {act of .ug.
29, 1916, 39 3t.t. 645}

3e Prorcration of W.r~Time Contract Forrige.

de  Sinco the World W.r v.rious ageneics hwve
considercd dosaroble contracts for wr-tirnc usce.
There have beon pripored, by o board oppoimted by
the -.csistant Scerct.ry of VWer, formns for purchosc
orders; for fixmod price conbtruct., for adjustablo
price contracts - conpnsation deponding upon
chongang costs of naterial and labor, and for ad-
Justod compmsation conbracts - odaptec to the
rnany uncertoin factors involved in loarge contr.cis
or contracts in thich porformance cztonds over o
considorable Toriode

be The desirabrlity of having prepared, in
time of peace, contract forrns ready for war pro-
curement 1s re.dily auJparent. BSuch forms snould
be as sirple as possible, taking into account the
confusion and haste involved in war-tine procure-
rent and the inexperience of rany tenporary pro-
curing of ficers; but they must provide fully for
all contingencies that ray attend perfomance 1n
gconomic and industirial confusion ana rust pro-
¥i1de fully olso for termination in necessity.
Theoretically therc 1s no essential drfference
between geace-time and war-time contracts, but
practically theie arc dofimtc points of dissimi-
larity. Peace-tirc cmtracts are nade to conforn
to future comditions which con be accuratcly fore-
cagt, thoy are rado only wath thosc who oxpect to
gain advantage through theme. War-tume contracts
rust previde for uncxpectcd ocontingoncigs of o1l
sorts, in them voluntary vargoining gives way,
on the part of the patrictaic contractor, to the
desarc 60 sorve the Govermront irrespective of
gain, and, on the part of the unserupulous con-
tractor, to tho desire to profit in tho Natien's
necess1ty.

¢e W& may notc herc cert.in provisions which
rust be incorporated in war-tine conbtracts and
ccrtein comsidorations to which attention rust be
directed. These arc:
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{1} Desirability of prcparaticn of the
fctudl conmtr.ct in tirc of puwce, so fur
as ray be possiblo.

{2} Inclusion of clausos for determina-
tion upon cffective date ¢of contract of
certain toums vhich cannot be accuratcly
forccast in advance, a8, CeZ., toris and
rito of payment. ‘

{3} Priority clouscse

(4} Provisions consituting the contractor
baalco for Gevemirent properiy.

(5} Provisicns for disnissal ¢f undersir—
ablc uapleyets.

(6) Claumes rclating to addimistrative
determnation of disputcs, subgect always
to gudicial oppeal.

(7) .ltornmative clawses to becomc operative
in the cvent ¢f the comtr.ctorts fuilure to
rerform. For oxurplo, first. the placing of

. Governnient exports at the disposal of the
comtractor to ossast him, secoand, the tiking
over of the plant ard cperation by the Gov-

- crnient for the account ¢f the contracter;
-nd third. procurcridnt clsevherc at cost cf
contractcere

(8] Clauses providing for assistance tc be
given t0 the ceatractor in sccuring of raw
rmateriuls or for the furnishing ¢f raw nater-
1.ls t¢ him ain the covont th.t such raw nater-
1uls would invelve hin in oxcessive Ubligati ns
considering his prebable nceds in casc the
eentract yere terrarmtods )

(9) Clauses (i adjustod contracts) inaig.t~
ing torrs and anownts of payrent and providing
for pchaltics for excess ¢ost cver riginal
ostimates or for roward for savings over such
ostimntcs.

Experiwnce im the World War and
cont mmued studies sinco will enable
us to develop adjusted cormpcnsation
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contracts that will nst invite cxtravae
gunt porformonce but will rewerd industry
and skill and efficioncye.

Such clausos should be bascd on the
preposibron that the contr.ctor 18 con-
t1tlod to o fair rcturn. They should be
writton mm reccgmtion of the fact that
only through foir md Just finoncial ro-
turns to contracters <con the Governnont
sceurc the nmaxarmn of ocfficient sorvice
and production 1n ware So f.r as human
wisdon and skill can dotorrimnc the bascs
upon which such clausos rust rest profit-
coring, but not reasonable profits, will
boe token cut of wwr contradts.

(10} Provisiwns for advomce payr.nts condi-
troned upon partial delivorics or partial
perf€1manco.

(11) Provisiuns for changes 1in plans end
syocifications and nscessary roeadjustrionts
of original ostinatcd cost of contract.

{12} Provision for termin.tion and for
nomner of scttlorent 1n evont of torminatione.

(13} Inspocticn clammeos - o little mcre
strict than 1n a similar jcace tine controcta

(14) Provisions for reimburscaient to the
contr.cbor fcr fucrlities ond matorrals whaich
havo boen included in the contr.ct praive and
which the United States maight wish to purchase.

N. CONCIUSION.

1., Change in Vicwpcint of Governrent Officers.

It 1s wntoresting to ncto 1n a cmsidoration of
Geverment contracts the developont in recont years of o
higher congopticen of the Gevornment'!s oblig tiuns in its
contractusl mwlaticnships with its cltaizonse.

The founders of cur Noticn onunciated in tho

Fifth /Jrondmaont to the Constatutiun 2 now principle with
respoct td the appropri.tion or usc by the soveroign of
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the property of the citizen. In the govermments to vhich ?f%
they could loock for form and preceaent the sovereign and

his interests were paramowmt. DPrivate property which he

desired he took as of right. Personal services of his

sub jects he demanded as well. The rew Nation was estab-

lished upon the prirc:ple thet sovereignity rests in the

people alons. The paresrovnt interest of the sovereign,

1.6+, tho people as a whole 1n pazticular property or in
particular services was rocogaiscd but 1t was definitely
provided that this right could be enforced only when ac~
companied by "jJust componsation" and according to definite

legal ,rocedurec.

From the requiremont in the Constitution that tho
Gowrment must pay "Just compensation” was later argued
by administrative officec.g the converseg,; namcly, that ir-
respective of any contractual obligation 1t has assumcd the
Government could never bo callsd upon to pay more then
"just componsation™. This confcniion i1s iniguitous. For-
tunatoly the courts havo not gomorall sustained 1t.

Too ofitcn also in the past the Government has ro-
licd on 1tz strongth rather than on the mhbondnd justice
of 1ts claams 1n i1ts conbocntrion for a detormination in
its favor of disputes arising out of 1ts contracts.

Now, wo arc coming %o scc thot the United otates,
vwhose contracts arc morc numerons, morc complom and morc
extensive than those 5f any otuer consracting agoncy on
earth, must. in honcsuy,md jastirec and in the long run
to 115 own advantagc, submiv 1¢50lf to the like rules and
principles laid down for its citizens.

Tho rovision of government contrict forms, reccntly
undortakon, 1s ome of the farst stops in ths changc - the
elimination of unfarr clauses and the rephrasing of others
s0 a5 10 give to the comvractor jJust and fair treatment
vhile yet protocting adequately the antcrcsts of the
Goveornment «

To tho officer, to vhom the U nited States has en-
trus ted 1mportant powers of agency, this new concecption
of the Govermment's position i1n 1ts business doalings brings
a nappy opportunity. I€ he puts himsclf fully in harmony
with this spirit and undcrstands intclligently the rules
and princrples underlying contractual relationship he can
not fail to ropresent the United States efficiertly. Thus
also he encourages the citizenm to feel that a contract with
the Governmont will be performed b, the United otates fairly
and honestly and that liabilitics and rights of both con~
tracting partics will be detcrmuned according to the rules
and principles «dopted by the courts ac equitable in
private transactions.
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