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A • INTPODUCTORY 

I. %mportance of a kno.~ledge of Rules and Principles. 

The United S+~tes ~s a party to more contracts 
than ~ny otqer con~r~cto~ on c~rtno ~_s ~t ~s l~reom_nont socause 
of the nu~nbcr of ~ts co~, ~acts so also ~s zt preeminent because 
of the d~vcr~y ~na o~cn~ of ~t~ cout~c+ual relationships. 
Every c~t~zen s ,ou±a kno~J ~hc rules ~n@ lor~nc ~plcs ~h~c~ govon~ 
Government cortzaots. In such kno~io@g~ he as~u~cs h~sclf ~n- 
toll~g(,nt appraisal of the cfC_c[o~c# of the bu~uc~s s~ae of 
goverr~cnto Trio Government oCe~ccr or agent has the c~t~zen's 

c¢nce~n ~n such rules ~nd przno~p±cs and bc~ond th~s he h~s the 
concern ~ch attends the solcmu obl~gat~o~ of conserving pub- 
l~c ~ntorcsts. 

It ms not at ~Ii desirable thmt hc shou±d bca 
la~ycr but hc should possess trio oqu!pmont of ÷he mv~r~gc bus~- 
ncs~ man ~ho on+ors bu~ncs~ contracts prudently ~nd c~cfully, 
~h ~ sure know,lodge of ~hc obligations ho ~as, by h~s ~cts, 
asscmo~, ~nd v¢~th ~ssur~ncc ~s to ~hc r~gl~ts h~ h~s ~cqu~rcd. 
Such ~ man, ~s ~n agent for ~nothcro ¢~nsurvcs the r~gh~s of 
h~s 2r±nc~p~l ~nd respects the rights of tzl~rd I-~rt~s. 

Thus th~ cgont o~ the Gowrr~ucnt, oqu~pcd l~kc the 
busmnoss n~n to enter Lnto s~mplc contracts ~¢Ith ~ssur~nco 
end unc~rstm~d~ng, sa~cgu~rd~ the ~ntcrc~t~ of the United 
States ~nd avo~s l~t~gat~on~ 

Tzlc rules an@ prlnclp%cs ~JO shall hcrc consldcr ~Ic to 
bc found in constlt~tlon~l prov slons~ in s+.~tu~o~y cn~ctn~nts, 
o~ud in JUdlc!~l int~rpr~t-t!on~ of const~tutlonal ~nd stota- 
tel V levy. 

NOT~ Inasmuch ~s the tlmo ~vallabl~ for consld~z~tlon 
of our subDcct is llu~t~(~ ~Jc .ah&ll zl~roJ~Loat 
refer to thu Socket ~y of L-r as the oonbr~ct- 
Ing ~gcney of the Un~tc~ S~t~s~ It ~y bc h,~rc 
indlc~tod tl.-t to *h~ oth~r cxccutl~c deo~ rt~ncnts 
the s~ general rcs~rlc~ivc ~t~t~t~ qoplg~ In 
tn~s brl f dzsous~on~ ho~ov~rj m~nor ~ z!~t~ons 
w1*h ~o9cc~ to ~t~tutory l~mzt~tzcn~ ~zll not 
be ~n&~c ted. 
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B. THE UNITED ST~ TE~ ~S L CONTPu~CTOR. 

i. In Gcncr~l ,Likc.. Rul~s ~ncl Prlnc~pl~s Govern the 
Un~to~ St~tcs as & Contractor an~. C~t~zcn - Contractors. 

~. If xt (thc Un~tc@ bt~tcs) com~s down fron ~ts 
posztlon of sovcrc~gnty on@ cntcrs thc don%~n of con- 
ncrco, ~t subn~ts ~tsclf to th,~ l~vs th t govern ~na~- 
v~du~ls tncrc (Cook v. U.S., 91 U°So 389,398, U.S° v. 
Bcst%~ick, 94 U.S. 53; Sheet's C~sc, 15 W~ll. Z6), ~n@ 
• t h~s nc ~mnun~ty ~;h~ch pcrm~ts ~t to r~cc~[c frcn th~s 
obligation (~ contract ~th ~m ~ndlv~dual cr co~por~t~on) 
for so far as concerns the pcrt~culor transaction it 
d~vost~ ~tsolf of xt~ scvcr~gn ch~r~ctcr and t~kcs that 
f an or~ncry c~t~z~n. (~urcoll Emvclepo C(. v. U.S., 

47 Ct. Cls. l, cxt~ngU.S.v.N.A.O. Co., 74 Fc~. 145, 
Scuthcrn P~c. R. C~. v. U.S., 28 Ct. Cls. 77). 

b. Thc Unltcd St_t~s ~n Its pclltlocl c~9~olty 
m~y, ~¢~th~n thc sphcrc cf the ccnst~tut~n~l pc~crs 
confided to it, ~nd through the ~nstrument~%llty of the 
d~part~ents to which those polders ~re ~ntrusted, enter 
into contr_cts not prohibited by l~w ~nd ~ppropr~te 
to the 3ust exerc~sc of those pop,ors; no log~sl~t~vc 
~uthor~z~t~on ~s ~oqulred, such power bc~ng ~nc~ont 
to the general r~ght of sovoro~gu~ty. (Dug~n v. U.3., 
3 Whc~t. 172, U.S.v. T~-ngcy, 5 Pot. 114~ U.3. v. 
Br~dlcy, l0 ~d. ~4~, U°S. v. L~nn, 15 ~d. 290, Cotton 
v. U.S., ll How. 229, Fo~lcr v. U.S., 3 Ct. Cls. 43; 
Allen v. U.S. ~° 91.) 

2. Qcrt~%n Lo~,s ~m~ Pr~nc~plcs SOocl~!ly App!Ic~blc 
to Govcrnmont Contracts~ 

~. Statute of Llmlt~tlons. Thc St~tuto of L1mlta- 
tlons Is not appllc~blo in sults brought by the Unltod 
St~t~s unless Congrcss in a glvcn c~so has clc-~rly 
manlfcstcd an intcntlon that it sh~ll bc. (U.S.v. Ncsh- 
vlllc, Ch~ttomoog~ & St. Louls Ry. Co., ll8 U.S. 120). 

b. Mistake of L&~ The Gov~rnmcnt ma~ rccovcr 
back money pald under mlst~kc of Io~. (Wisconsln C~n- 
troll R.R. Co. v. U.S., 164 U.S. 190). But ~ncn 
scttlomcnt in a comproml~c ogr~cmont is m~d[c upon a 
full ]~mn~lodgo of ~l thc facts, ~Ithout conccalm~nt, 
mlsrcproscnt~tlon, or fr~ud (no mlstc~kc of l~'~ Involvodl 
it must bo equally blndlng upon thc Govcrnmont ~,s upon 
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the contractor, ~t lemst such ~ ~ettlenent c~nuot be 
dlsreg~rded by the Go~,ernment ~¢ithot~t restormng to 
%he contractor the p~oper%y surrendered ~s ~ condz- 
tlon of ztS e~e~utlono (U~S. v. Corlzss Steam Engzno 
COo, 91"U.~ 321jo 

c. E_E_~s~o_q~pg_lo Estogpol m~y be deflnod ~s "~ pre- 
clus~on~" ~n la~, ~¢hlch pr0vonts a mam from denying 
fJct, zn consoquoncO of bzs o~aq lorovzous mct~ mlle- 
g~tmon, or d~n~l of m contrary tcnor"~ ~Stopho Pl~ 
2~9]. A% common i~v thorc ~s no c~stoppol ~g~zn~t 
thc sovcro~Ja ~nd th~s ~ic ~ ~pl~od zn sonc s~atos. 
(Bt~tc vo \~illma~n, 94 N.0 891)~ ~stogpcl by rocord 
~nd by docd h~vc boon cppl~cd ~g~nst the state ~n 
v~nous c~ses; but the wc~ght ~f cuthorzty ms agcznst 
tho 6st0pp01 of %he st~to,mn palso (I{.~rv. L. Roy. 1~6). 
The st~to ~s n~% ~stoppOd from donyzng the v~l~dzfy of 
c~ contract mado v¢~ thouh suthorzty bscauso the contr~ct- 
or hzs ~n good faz+h porfo~nod sgrvzcos undcr zt~ sznco 
ho nust c~t h~ s por] 1 k_uo~ ~hc authority of those ~;ho 
sccm to act for thc st~Zc~ (l~ullcD v. ot~tc~ ll~ Col. 
578~ N glocts ~n~ o~%=z]ons of publmc off~ccrs %;zll 
not op~r tcss osto~o\ ~go.znst thc st_to (~nqn. C-so, 
1914 2. 2291 nor ~q Ec ~t~c ostoppod by ~hc un&uthor- 
• zod cc~s of z~s off~ccrso (St&to v, Jahrcns, ll7 Lc. 
286]o But ~n W~k~r vo U S ~ !39 ~Cdo 409, ~t ~&s 
hold[ tl~t acts of off~covs of the Unztod St_tos ~uth- 
or~zod to shcpo z ~c conduct ~s to ~he tran~actmon~ n:.y 
~ n u  ostoppe~ agc~nst tho Govcrnmont~ ~nd ~n ot t~ 
of I~] ch~ v ;~ckson Lo & S~ Ro CO FcdoRcp~ 69~ ll6, 
tho U~S. G~xca~t Court of,Appc~lc hcl~ tn_t ~h~lc 
tho 3t_to may not bc ho]d rcspcn~o~c for tho ~cts 
of ztS ~gcnts ~hcn doric ~n excess of h~s pop,ors, yet 
~hova ~ cour~c of ~ct~on h~s boon pursuod ~th tho 
kno~lodgo aria &cqu~scon~o cf i,ho ~t_tc, ~n ~,h~cn no 
qucs+zon of mor~ls ~s ~D~ol~c~ for c~ long t~mc, tho 
st_to ~zll bc ostoppod from donyang tho cgcnt's ~uth- 
crzty~ 

do O~tonclblo /%uthoratv~ Thoro is thins dlfforonoo 
bot~ocn indzvl~a~l~ (~s prlnclp~ls) ~nd t~qc Govcrnmont - 
that thc fo-~me ~ c ~o l~ablc to ~n cxtont of tho po~Icr 
that tho#~h~vc ~pp~rcntly glvon to th~zr agcnts, Jhllc 
tho ~ovornmont J.s ]~bl~ only to tho cxtcnt of thc 
po~¢cr it h~s ~ctu~lly gzvcn to zts cfflccrs~ (S~lomcn 
v, U.So, 7 Cto C].s. 491]. Tho~ Govornmont zs not 
bound by the ~ct cf its ~gcnt, unlcss zt clo~rly ap- 



~p~rs that hc cctc~ ,,Ithin the seep ~ cf his cuth~ rity, 
or ~s omplcycd ~s ~. public ~gcnt t¢ do, or ~s hold 
out as having ~uth~nty to dc, such cot. (~itcsldo v. 
U.S., 93 U.S° Z47, Locv. Munroc, 7 Crunch. 366; Filer 

v. U.S., 9 W_ll. 45~. 

c. ~u~stion of Good F-itho Thc courts l~vo ro- 
po~t~dly hold that gross in~acquacy of ccnsidc~cti(n 
is prcsumptlvc avldcnco ~f fr~.ud. (20 Eich. L. Roy. 
104). Th,~ Sui~rcnc Court hcs st rule& in c c~cc in 
~hich a c(ntract ~culd commit thc cgcnts (f thc Gov~rn- 

c~nd ncnt to ~n agrocmcnt "such ~ n non in hls zonsos 
nrt under delusion ~Jould mal~c cn the cno hanr], ~n8 ~s 
n~- honest oaqd fclr r~sn v~uld ~cccpt on thc thor". 
(Hunt v° U.S., i~2 U.S. 406~. This c~so, h~cvcr, 
d~0s not Ion@ color to thc thcory theft the court ~culd 
~pply ~ dlffcrent rule to pubhc than to private ccn- 
tracts, though the Curt c f Cl~ims l~c~s tal~on ~ roc.scn- 
~blo ~nd not inconslstcnt posltl-n in Be~rd v. U.S., 
3 Ct. CIso 122,129, VlZ° "~ cottrt, ~homov~r there 
ore circumst~ucos t ~ 0xcltc suspicion, will lc(k 
ncrrowly Into thc c~so ~n& hold the p=~ty v~ic socks to 
cnf rcc such ~ contract to fullcr oxplonctlcn ~nd 
strlctcr proof of f&~rncss th~n ~;ould be roquirc~ be- 
tween t~o indlvi&u~Is, sui ju~is, o~qd c~ch ~cting on 
hls o~n bch~lT". (See ~lso U°S. v. ~rtcr, 217 U.S. 

286,3101 • 

f. ExtenSion o# the Statute ¢f Frauds.. So f~r 
~s the W~r, Nqvy, ~nd Interior Deportments ~re con- 
corned, contr=,cts, ~ith certain exceptions, nust be 
in ~ntlng end signed by the contr~ctlng 9crtles- 
(See R.S° 3944, ~s amended by the Act of June 15, 

1917, 40 Stat. 198). 

g. Public Competition. It is the public 9clicy 
ef the United Stctes to require ~ll Goveri~nent Con- 
tracts, ~th certain statutory exceptions, to be b~sed 
on public competition. This loclicy is ~d~pted to tvo 
ends, f~rst, to secure the best qu~llty ~t the lo~est 
9rice; ~nd second, to ~ssuro oqu~llty of opgortunlty 
to all ~hc seek to rcndor sorvlcos or furnish suppllos 
to the United States. ( See RoS. 3?09). 

h. SuAts agc~inst the Government. In c Dnv~te 
contr~ut both p~rtles h~ve %dequste ~nd complementary 
legal ~r oquitcblc romodlos in the event of dispute 

f 
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~rls~ng cut of, or b~o~ch ~f, c~ntr%ct~ In 
Gcvcrnmont contract, tho c~t~zon has [nly such 
~ud~c~l rodross against tho Unxtcd St&tos as Con- 
gross h~s spcc~f~c~lly glvon hxn ~na such rcdrcss 
must ,bo sought ~n precisely the ~u~nncr ~nd fern 

dlroctod by st~tuto, 

C. ~GEI~f ~ OF THE GOVEEN~iEN~- 

1. ~ Congrcss has Dof~n~toly Irx~G~tc& the Po~,crs ~f 

Govornmont A~ont s. 

a. %~1o t~ Un~tod St~os~h~ tho r~ght, subDcct 
to solf-~mposod rostr~ ct~ns and l~m~t~t~ns, tc nzkc 
valid ~nd b~ndxng contr~t, yot Ccngxcss has safcgu~rdcd 
thc Interests ~f tho Govcr~mont b~[ on~ct~ng sundr~ 
st~tutcs - d~ro0tcry, m~ndatcrv~ cr prch~bztQLV - f~r 
thq gu~d~ncc ~nd d~rcct~% ~f thc ~cnts of thc Govc~n- 
~cnt. Cort~n instructions g~vcrn~ng thc corrylng ou5 
by g~vcrnmcnt ~gc~ts of ~hcso statutory 9rov~s~ns ~rc 
contained ~n rogulat~ ns ~ssucd by the Prcs~dcnt as tho 
cxccutxvo ~o&d of tho Govcrnmcnt, cr by thc Socrct~ry 
of W~r on h~s behalf. Those ~nStruct~ ms, nc~cvcr, ~ust 
follo~v, but not c~ntravo~o, lcgisl~t~vc enactments. 

b. The Un~tcd Stc~tcs must act thrcuEh ~cnts. 
%~hon ~t h~s c~ntr~ctod, through its auth r~zod ~gonts, 
w~th ono ~f ~ts c~t~zwns {thc torn hcrc ~nlud~ng p~r- 
tnorsh~ps and corp~rzt~ns} to ~¢ ~r n< t tc d a p~rt~cu- 
l~r th~ng, the l~ ~plxcs that ~t (the Gov~rnmcnt) h~s 
so ~grccd end tn~s agrc~ont boc. os ~ g~vcxr~cnt c ntr~ct. 

2. The Prcsldcnt. 

~. Tno Exocutlvc Po~cr shall bo vested !n a Prcsl- 
dont of thc Unlto~i St~ttos of Arcnca. (Art. II, scc. 

l, Ccnst I • 

b. Tno Prcsldont's p~vcr is llmltcd by thc logls- 
latlon o~ Cer~ros=. (U.S.v. Corllss, 91 U.So 321). 

c. Tho Prcs~dont, ~s Oo~%gunclor-ln-Ohlcf ~f thu 
Army and N~vy, Is vostod ~rlth %¢idO o~Iz%inlstr~tlvo ~nd 
oxocutlvc p~crs, ~nd unloss tho cxorclsc thcrc~f ~s 
n~do DU&~lal by oxpross prcvlsl~n cf st~tutc, cr Iz 
such by clear InpllC~tl n, may bc dclog~.tc~ to tho 
hczd of ~ dcgar%mcnt to ~ct ~or hlr ~nd in hls stczd. 
%~on tho dut~ ~p~sc~l ug~n tho Prcsl~lont is 3udlc1~l 
in char~ctor, it r~y net bc dolcgztcd ~y. (~,ocks v. 
Un~tcdt St&tos, 277 Fcd. 5941. 

. 
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d° Th~ President ~nd subordinate executive 
~ffacurs, %~hethcr m~lzt~ry cr c~vil, p~ssoss ~ faulted 
p ,,ur tc cstablash regul~t~ ns, prcvadod those bc ~n 
cxccuta n of, ~und sugplcmcnt~l t~, the statutes ~nd 
st ~tuto rc~l~ta~ns~ but n<t to repeal (r c ntr~d~ct 
existing statutes cr statute rogul~ta ns, n r tc nc~c 
prcv~sions of ~ iogasl~tavc nature. (Opan~ons of the 
Attorney Gcnor~ll. 

~. The Socrst&~y cf W~r. 

c. Shall c£nduct the bus~ncss of trio Deportment 
• n suck manner as the Pr~s~aent sh~ll d~rect. (R.S. ~161. 

b. Is the regularly ccnstatutcd organ cf the Pr~s~- 
dent f r the ~n~Inun~str~t~n of the ~il~t~ry Est~blzshmcnt 
cf the N~t~cn. (U~S. v. El~sen (18~21 16 Pot. 291, ~01). 

c. ~ H~s orders, ~n thu busanoss f the Dcp2rtmont 
arc presumed to k~vo boon ~ssuod ~n tho~mannor darcctod 
by th~ Rrcs~acnt. (In rc B~ll~n&s (1888) eZ Ct. Cls. 
166, 176, Trultt v. U.S,, (190~) Z8 Ct. Cls. ~98; Walccx 
v. Jackson (18391 13 Pot, 498, 512). 

d. All purchases cna contracts for sugphcs or ~or- 
v~ccs fcr the m~ht~ry service shall be m~do under has 
d~roct~n. (R.S, ~714). 

c. bq%othcr hc mo/~cs the contro.cts hlmself, cr c n- 
fcro the &urn r~ty upo;% ¢th~rs, it is has dutj to soc 
that they ~rc preperly ~nd f~athfully ~xocutcd, and if 
hc becomes s~tlsf~cd that contr~cts whlch hc has made 
h~msolf ~ro bQln~ fraudulently executed, or the so made 
by ctl~rs ~ore made in dasro~r~ of the n~ts f the 
G~vcrnmont, or wlth the intont to dofrhud it, or ere 
bclng unf~ithful!y executed, it is hls ~uty to inter- 
pose, ~rrost the oxocutaon, an~ adopt effcctu~l meas- 
ures to protect the Government cg~Inst the dashonosty 
of sub.re,notes. (U.S° 9. Adams~ 7 W~ll. 46~, 477, 
P~nsh v. U.S., 8 ~all. 489). 

f. Rcgul&tlons made by ham, confcrmablc to statute, 
m~y bc amended or w~Ivcd in tholr ~ppllc~tlon to pcr- 
tacul~r c~sos; but ~aavor must be spocafac ~nd must not 
t~ko a~Jay or abrldgo rights, duties, and cbllg~tl~ns 
dcflned by statute. (Dec. Comp. 304-305). 

. 



go His ~{ritton p~omlsc is n t ~% blnd~ng cbl!ga- 
tl-n upon the G~vurrnmcn~ %~norc tlicrc %v~,s n< c~otn rlty 
mn la~ for tho m~k~ng cf such ~ prom~so~ (ot~nsbury v. 

h. Homey cx~cnd tho txmc Io~ thc oxooutmcn of 
c~ntrsct ~hon tho interests' (f th~ Govorrnn~nt cro not 
thorcbv prcju~cod, ~d pcr~xcularly ~zhon ~ts non- 
compiot~.n ~th~n the t~mo l~tcd ~ n~f ~uc to tho 
nog3_gcnco of tho conZr~otor, (2 Compo Doc~ 242, 
S~±,mon ¢~ UoSo 19 ,~ll~ 17, U~S° Vo Oerl~ss Stca~n 
Engmno Co,, 91 U.S. $21, 18 Op. Attj° Gon~ 101, 2 
Comp° Doc, 635] o 

~. '~Io has ~., goneral cr uzl~mmtod powcr to b~n0 
tho Govcrnmont by ~ncl~rs~ng ~,acccp~ng nccot~ob]o 
p~pcr" ~n~ an ~ccopt~nco g~vcn by h~m "to con+r~ct rs, 
upon whoso coD~roc, n ~ p%ymrnt~ ho~o bccono dAo ~s 
o~¢hcr em ~dvonco t-pen ~/~o contract, or ~% lo~%n of tho 
publ~_c c~ccl~t Lc thc oon~r&otors, moth of ~n~eh br~ns- 
~cb~ns ~ro pToh~b~tod by oxpross ~c~s bf Cong~es~ ~nd 
~ro il]cg~l~ Tbo illog~!ity of t~.c ~ t~n~e~ct] on gecs 
to tho vory founc~at±on of the Sccro~V s zuthc r~fy, 
Ho canrot bc t~o ~gont of tht lh~cd o~t; ~ ~c ~o ~h~t 
~h~ch tho la~,s of ~ho D n~tof St~,tos ovgco~'y forb~d." 
(Tho Floyd Acooptc~zc~,~, 7 ~lall~ ~1888) 686) 

"4. Tho Assistant S~crs~cr~v of Wc._T.~ 

Un~r d~rect~on of the Sec~et~ry of Wcr, ms ch~rgod 
~wth the ~uDc~-v~s~on of the proouromon~ o¢ ~ll m~l~tory su 9- 
plzos~ end ch~of~ of brcncLes c~%erbod ~,~th ~o~ocuro~cn ~ of 
supp±~es ~ro ,equzrcd ~o report 8z~cc~ t~ hzn. (Act of Juno 
&, 1920. 41 St~t, 76&-765~ 

5. Po~0~s ~nd L~u~tct~_on ~ cf @ovo~,n~,Qr~t__A~onts. 

~ oecrct~rlo ~ of v]er~ Nzvy rnc I In~erzcr ~h%ll 
furnish o¢cTy of~icor, ~p~ca~to~ ~ w~th ou~n~tv % 
make cont~ccts~ ~, l 'oh ~ p~ntod Ic~r of ir_Lt~U~tlCrls 

con~ra~t fol~lao IP°S, 3747) ~nd also ~Ith p~in~cd blaak ~ ~ 

b, Thc @ovo~!muont is ll~b~o only to ~hc extent 
of tho pc~mr it has c~'~,a~ll# glvou *o its officers. 
(Salolnon v, U.S~ 7 Ct. Cls~ ~,8~1) 491~. 

c, Tno Gcvo~umucnt hes no offaoor ~hc zS & 
goner~l agent. (Sl~vons v. U.S., 196 U.S. 229]. 
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d. Contractor Must Aspuro Kimsolf of Agc~t's 
Author~. Evcr~ offloor of tho Gcvcrnmont, fro~l tho 
Prcsxdcnt ~o~ to thc most subor~xn~to ~gont, holds 
off,co undor thc l~ ~th ~rcscr~bo~ dut~os ~nd l~m~tcd 
~uth( r~ty, ant ~ ~n o Jcry ~nstcmcc tho persian ontcr~n£ 
~nto ~ contract ~th tho Govornmont must lock to the 
st~tuto undor ~hxch xt xs mado, ~nc ~ scc for hxmsclf 
that h~s ctntr~ct cohos ~th~n tl~ tcrz~s cf tho l~. 
(Floyd ~cccptancos, 7 WGll. 666, Fxlcr v. Unxtod Stitch, 
9 W~ll~ 45, ~$~tosxdo v. U.S. 132 U.S. 406° Roos~do v. 
United States (Fromont Cosol 2 Ct. Cls. i; Hcn~orson 
v. Un~tcd St~tos, 4 Ct. Cls. 75; Garmau v. Un~tod 
St~tos, 34 Ct. Cls. 237; Lznd v. United St&tes, 49 Ct. 
Cls. 6351. 

o. Tho Govornmont ~s not bouncB by t/~o act of xts 
agent, tmloss ~t clo~rly nppoors that hc octod ~xthxn 
tho scopo of hxs ~uth~ntj, or ~;~s cmployod ~s c~ publxc 
~gcnt tc do, or ~s hol~ ~ut hz h~v~ng auth nty to do, 
such ~ct. (Wh~tos~dc v. U.S., 93 U.So 247; Loc v. ~{un- 
roc, 7 Cr%nch 366. F~lor v. U.So, 9 Wall~ 451. 

f. Govcrnmcnt Contracts Blnc Unltc~ States ~ud 
not Ac~o1%t pcrsonclly. Wholo a pubhc aLcnt acts In tho 
llno of hls daty and by logal authority, nls contracts 
mado on account of tho Govornnont ~ro puol~c a~ not 
personal. Thoy insure to tho bonoflt of ~nd arc obli- 
L~tory on tho Govornnont, n~ t the offxcor. (Kodgxn 
v. Doxtcr, i Cronch 345, ~63, P~rks v. Ross, ll Ho~. 
362). 

&. Imp!ic~tlon ' of Author!t.v, Althoucoh a publlc 
offlcor m~# not blnd thc Govcrnmcnt by contract unloss 
authonzod by la~, such authority n~c~y bo Impllo~ from 
thc loA~b~UagO of a st~tuto imposzng cortaln spoclal 
dutlos upon hln. (Rlvos ct.al. V. Unltod Statos, 28 
Ct. Cls. (1893) 249). 

h. Whon Gn oxccutlvo ro~lation dlrects o fflcors 
of one class to no/co ~ contract on bohalf of tho Unltod 
States, it confers nc ~uthonty ~o mc~ko it upon ffl- 
ccrs of ~ ~ifferont class, ~lthough employcd ~bout tho 
s~no government buslnc ss. (No~dnoto, Camp v. Unltod 
StAtos, 113 U.S. (1885) 648). 
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z .  The Unztod ~t~tos are n~t h¢~bc hcld rosp~nszblc 
for the acts and dodl~ratz~ns of persons in chazgc of 
t~o construction of the ~rk zn the makznc of con- 
trac~s, ozbhor as express contr~t~ o~ by the ~mDlz- 
c~tzon of lav~ zn vlola~zon of the ~u~h~rzty of ~hozr 
suporzor offzcers. (Siora~oo v. U°S~, 37 Ct. Cls. 

jo Jrl]?l~od oblz~at~en Invh~zd ~hcro_L~_~orc~ ~ ~on- 
trac÷ I~l~c~_ai. An c ff cot 6± +he Co~e~zamgnt ha~ no 
lOO%,~eI to blDd the Goveznment by the ~ccs~f~ance of 
lOZoperty %~ere. the !ouroh~se ~¢celd be zllegal~ On the 
contrary, suol~ p~pe~oty oot~Id i%ct %0 doomed to be ro- 
c~zVed to the use of the Unzted States. (Rccszde b° 
Unzt~d Statgs, ~ Ct. Cls. (1886) i) ~. 

k. "Th~s court h~s al~ays regarded the Government 
~s someV~qat zn the ch~racbO ~ of a ~¢nrd~ ~d zts cffz- 
ccrs zn the character of ~ts guardzan, and zt has 
never g~von effect to a cortrac~ %~horo i~ appo~ed 
that ~ho cent~ao÷or dzrcct,±y or i~d~roctly, by am~oct 
brzberzos or cor~hp~, zEflue~icos, souGat to ~mpazr the 
good fa~bh Of bho guc~rdm~u°" (Garmaa, A~:]. vo U=So, 
34 Ct. CI~ (1899) ~37). 

I. F~aufl ~n~l Brlhory. CongToss ha~ paased varzous 
laws rcla~zng to fraud c~d solf~=n+crost zn ~he ms~kzng 
of Govorm~onb contracts° These sta~u~es on bho cue 
hand forb~d an of~zeor or agent of +no G~-~c~mment ~hQ 
mzght have ~ pecun~_ary zn~ercst i~ ~ p~OpOsod contract 
to solmozt or zn~mco the zakzng of each a co~tr~ct by 
anotho~ offzcor or agcnt~ ~nd cn t]qc othe1~ hcnc~o they 
provldo t!~t ~o one 9oeun~ar]y ~nterosted in a Lus,- 
hess entorl~zse sh~ll rel~esenb tl%c ~]ovo ~,,n~nt cc_~tr~cts 
%~zth thor onterpraso. Tne~o s t a t u s e s  z l~o ~Ioko p~n~h- 
able the ~ocezwng o9 a bczbc or pecuniary a@w~z~t~Lo by 
a Ge~err~noa9 ngont as al~o the g~v~_ug of ~uch b~ zoc or 
pocun-~y advantage to sach agent ~ 

, O0 l~'~O/~ ~riZ havo 
th0 courts roga~od obese st~tuces that ~noj h%ve nodx- 
fzed~ somo~hat, to ~ho advantag6 of ,the Gove~r~uen~ 
certain co~zon~law rules o9 ovzdonco rcspec ~ng allo- 
gatzons of fraud. 

m. -D2--~a- b~tzos affc~ti~__Pig_~t to Coutr~c~ ~th 
the Govo~.!r~ont~ ']0ugress hes proh~o~bod a~on~ or--- 
offzcozs of ~he Government fror~ makzng cny con*r~2t 
~;zth one whc zs a member cf ConLross. Cort ~zn st~tutor# 
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exceptions h~ve been made to th~s provision. The 
most ~mportant of which ~s that which permits the 
making of ~ contract w~th a corporation for ~ts 
general benefit, even though a member or members 
of Congress may be ~nte~ested ~n the corporation. 

n. ForEery and Br~ber~. Congress has also 
passed various laws relating to forgery and 
bribery, thus assuring to the Government the fair 
and honest service of ~ts agent. 

o. Government Contract w~t h an 9fflcer or 
Agent Of the Unlted States. At thls polnt it 
may be noted that wh~le an officer or agent of 
the Government is forbldden to make smy contract 
or Rlace any order ~th a flrm or cerporatlon in 
which he may h~ve a pecunlary inter~st or from 
• nduc~ng or adwslng another offlcer or agent to 
make a contract or place an order w~th such a f~rm 
or corporation, yet there is no legal objection 
to an officer or emplayee of the Government enter- 
~ng ~nto contractual relations w~th the Government 
or owning an ~nterest ~n a f~rm or corporation 
which enters ~nto c~tracts w~th the Government. 

D. GENERAL LIMITATIONS GOVERNING GOV~P~MDNT CONTRACTS. 

Congress has passed certaln general statutes 
which llmlt and deflne the contractual powers of Government 
Agents. The most ~mportant of these are. 

a. The prohlb~tlon ~galnst the acceptance of 
volumtary service "except ~n case of sudden emer- 
gency involv~ng the loss of human llfe or the 
destructlon of property". (R.S. 3679, as amended 
by Act of Feb. 27, 1908, 34 Star. 49]. 

b. The provlsion that no contract or purchase 
shall be made "unless the same is authorlzed by 
law or ~s under an approprlatlon adequate to its 
fuLlflllment" wlth certaln restrlct~dnexceptlons 
in the War and Navy Departments. (R.S. 3?32, as 
modlfled by Act of June 12, 1906, 34 Stat. 2551. 
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NOTE: 

C~ Th~ prohibition against expenditures ~n 
exoess of a~op~opr~at~ons or the ~zvolvement of 
the Government ~n obligations fer future payment 
of money ~n excess o~ ~uch appropriations "unless 
such cbntract or 0blig~t~on ~ ~uth~r~zsd by law". 
(iI.S. 3879, as amended by Act of Feb. 2V~ 1906, 
34 Stat. 49). 

T~ beUautheriged by ~w" ¢ ~ * a 
contract must appear to have been 
made e~ther in pursuance of express 
aathor~ty g~en b~ s~a~ute, or of 
au~horit~ ~ i~ecs~sar~ ly ~nfer~ble 
f~om some duty ~pesed upon or from 
son6 power g~van tq the person as- 
s~ng ~o e0ntr~t en behalf of the 
Government. (15 0p. Atty. Gen. 236). 

d. The proh~blt~o~l aga~nmt th~ u~e, of contingent 
funds except upon the written orders of the head of 
~ pro~er skec~t~ve dspaTtmant. ~F~G. 3683). 

~ Th~pro~!slon that Congress must make apprO- 
prl~tlons I~ spec~flc terms or speclflcally autho~!ze 
a contract to be exocuted~ (Act of June 30, 1906, 34 
Stat. 7641. ~ ~o autno~ity can bc g~ven by inference. 
(18 0p. ~A%ty~ Gen, 1761. 

f. The pro#iS~o~ that~ wlth certaln statutory 
exCeptlonS~ appropriations are restrlcted to the 
flscal'yea~ ~nd~cate~ ~(Act of Aug° 24, 1912, 37 
Stat. 487, as modlfled by Act of March 3, 1919, 40 
S~at. 1309). 

i 

g. The req~Irem~nt~ that -~ 
"All bala~]ces of ~pprepr~t~ons contalned 

• n the annual appropr~atlon b~lls and m~de specific- 
ally for t~qe sery~ee of any f~scal year, and remalnlng 
Un~xpende~ at th~ expiration of much flscal yea~ 
sh~ll on~[~ be appl~ed tD t~e p~yment of expenses 
properly xqqCmrred dur~r~g that year, or~ to the fulfz!l- 
gent of contract~ properly m~de W~th~n that ycaz; and 
balances n~t needed fern such purposes shall be ca~r~ed 
~to th~ surplus ~und. ~nzs ~ectzon~ h~wevcr, shall 
not apply to approprlat~ons l~ow~n as permanent or ~n- 
def~mte appropr~atxons. ~(l~.S. 3690). 
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h. The prohlbltlon ~gainst the maklng of con- 
tracts for statlonary or other supplies for a 
longer term than one year fren the tLme the con- 
tract is made. (R.S. 37351. (To this proh~b~tlon 
there arc certain exceptions ~n the Post Off~ce 
Depar tmont ) • 

1. The prowslon relating to reports to Con- 
gress respecting the use of aeproprlatlons. 
(R.S. 2281. 

~. The prov~sion that: All sums appropr~ted 
for the various brsmchos of oxpondltures in the 
publlc service shall be applled solely to the 
objects for which they are respectively made, and 
~Or no othors. (R.S. 3678}. 

k. The prohib~tlon agalnst advance payments. 
{R.s. 364 }. 

N@TE: Statutory oxcoptlon: N~wspapors, 
magazlncso and p~riodicals. Excep- 
tlo~s y ~ntorprotatlons. Payment 
fo ~ go.~s bought f.o,b, shipping 
po~n + anl pult~al payments under 
manuf~otunng contracts. (Op. J. 
A.G~ 76-700 (1917~ (Comlo. Gen. 
143) ° 

In partial payment Government 
becomes owner of part paid for. 
(20 0p. Atty. Gcn. 746~. 

i. The provls~on that no payment for sorvlcea 
or supplles under a contract shall exceed value of 
the sbrvices rendored or the supphes furnlshed. 
(R.S. 3648~. 

m. Oortaln statutory rcstrlotions appllcable 
only to the Dlstrlct of Columbia. The most burden- 
some of these in t leG Of v~r or threatened war, ~. 
6°, those v~hich rc~ate to the ron~Ing or loaslng 
or requisitioning of bulldlngs fer m~lltary pur- 
poses, h~v0 now b~en modlf~Qd. (Sac Act of July 
8, 1918~ 40 Stat. 826 and Act of July 9~ 1918~ 
40 Star. 861~, 

12. 



n. The prohzblt~on ag~xnst the employment of 
laborers and mechcnzcs for more than czght hours 
in one da~. To thls ~rohlbltzon there arc certain 
xmportant statutory exceptions. In time of natzon- 
al emergency the Pre@~dcr~t zs authorized to suspend 
the provzszons of the la~ to the Government's 
benefzt. (Ac~ of Aug. l, ].,892, 27 Stat. 340, as 
amended by Act of March 3, 1913, 37 otat. 726). 

o. The prellitlt~on agc,~nst the use of convict 
L~bor. '~'This ~s am oxocut~ restrzct~on under 
~atd of, May ~8, 1905, based On a pmbl~c polxcy sot 
forth by Con~or~ss with rcforencp to the h~r~ng out 
of Federal p~ksonegs to private cc~tractors - Act 
of Fob. 23, 1887, 24 St~t. 411). 

p. ~he proviszons r~spect~ng hours of labor 
for eml~loyoes o%her t~han those ,covered ~n the 
"Ezght~Ho~ ]]aw". ~ (See A~t o£ Mar~h 3, 1893, 27 
Stat. 715 and Act of ~iazch 15, 1898, 30 otat. 
316-317) . 

q. The provzs!ons of th0 statutes rclatlng 
to the "c1~zl servlco". (The necessztlos of war- 
tzme actzvlty ~ould ~@mm~o urge some modlflc~- 
tzon of~c~¢~l-scrv&oe requirements upon proclama- 
tzon of ~hc Prcsldent~ In t~ 9 of natzonal emer- 
gency) • 

r. ' The preI~At led Gg~znst the ass Ignment 
of Govornmant contracts, (R.S. 3737). 

Under thzs head ~t n~ay be noted. 

(1) Statute ~s for the protoctzon of 
th~ Unltod States, (Hog~ess v. C~;zlborg 
(1915], ~224 Fed. 28, 139, O.C~A. 492, and 
for its sole bonoflt. (.Tlnk~r & Scott v. 
U.S. Fldellty and Guaranty Co., 169 Fed. 
211, 212.) 

I 

(21 It iS znte~Sd ~o secure to the 
United States the personal attentlon and 
servzcos of the ccntractor (Fr~ac~s v. U.S. 
(1875) 11 Ct. Cls. 6381, and assure the 
intogrz%y of blddang. (19 Op. Atty. Gon. 
1871. 
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(3) It bets actlon by asslgnor as well 
as assignee. (Lanloss v. U.S. (1870) 6 
Ct. CIs. 123). 

(4} Govonunent cannot sot up an at- 
tempted asslgnmcnt to bar recovery under 
an executed contract. (Dougherty v. U, 
S, (18831 18 or, Ols. 496). 

(5) An offlcor of the Government can 
not ~thonzo an ass~gunont ~n advance. 
(19 0p. Atty, Gon. 1861, 

(61 Government may rccognlzo or ro- 
pudlatO an as~nment. (Dulanoy v. 
Scudder, 94 Fed, 6, I0, Federal Mfg. & 
Ptg. Co, v. U.S., 41 Ct6 Cls, 318~ 50p, 
Atty, Gon. (1821) 7~8, 15 Id. (1877) 
236; 16 ~d. (1879) 278). 

(7~ If a surety acvancos moray, agree- 
mont to share l~ofits is not an asslgn- 
mQnt. (Bowo v. U.~., 42 Fed. 761; 
A~derson st al. v. Bla~r, 80 So. 31). 

(8} Any substantlal transfer 1[siwlth- 
In the prohlbltlon. ( Francls v. U.S., 
ii Ct. Cls. 638)~ 

(9) Sublottlng of a part of a contract 
is not ~m asslgnmont. (V~ito v. McNulty, 
49 N.Y.S. 903, 26 App. D1v. 173, ~udgo- 
mont afflrmed, 58 N.E. 1094, 164 N,Y. 5821. 

(I0) There is a d~stlnotlon between 
thc ass Ignm~nt of a Govcnamt cent ract and 
and asslgnment of money duo under a con- 
tract. The former is voxd, and passes 
no tltlo, legal ar oquxt~ble, the latter 
passQs t ltle to the money duo, as though 
it were %hosale of a chattel. (Chateau 
v, U.S,, 9 Ct, CIs. 155), (See also R~S. 

(ii) An honest comblnati~n of capltal 
Is not an assignment. (Field v. U.S., 
16 Ct. Ols, 4341. 
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(121 ~ corporation- formed to carmy out a 
contract ~s not an ass~gnc~6] -(U°S. v. Amnan, 
152 Fe~I. 816, ~21]~ - 

[13) An essentzal moqu~romont ~s that 
• contractor ret~n persona~ resDcDs~b~l~ty, 
thou~h he perform by~ ozd~rm~,j buslnoss moth- 

~_ ods~ (Mann~n@ w ~ll~cott. 9 App~ D~C~, 71; 
S~out, H~ll~& Bau~ ~ Vo U.S~ 27 D~. Cls. 

(14) Contract for matcr~al ~s.n~t an ass~n- 
mont~ (UoS. v. Farley, 91 Fed~ 4741. 

(15} The "Goveramas~t zs l~blo to~tho 
assignee of ~ patent. (Fcdoral Mfg. & Ptg. 
Co. vo U.S~, 42 0t~ 0iS° 479~ 

i..~tro~ctory Statement. 

a. One cT the most imper~tant statut0s relatlng 
to contrac%s ever o~acte~ by Cc~gr~s Is that n~v 
knova~ a~ Ro~o ~709~ Under ~t-contz~c~s for practlc- 
all~ ovory~hln@ furDlsaed to the Govcrnmont~ except 
personal services m~st be made ~pQn ~dvertz~e~r~nt. 
Thls statute was orlglnally passed upon the out- 
break of ~he Clvll ~jar% 

a. A~I pu~chasQs a1~d.oo~$r~ets for supplles 
or sorvmces mn ~ny of the Departments of the Gov- 
ernmcntp 9xc@pt for personal services, shall be 
made by~a~vortlslng ~auff~ol_@nt txm0 previously 
for proposals respoqt~ng the so<no when ~ho pubLc 
exlgonqyos do not roqu~r~ the ~mQd~ato doLvcry 
of the artxclos.or p~orf~rmanGo of Sho.se~vxco~ * 
• * (R.S. 3709). 

b~ S~m~lar s~oc~f~¢ staSute~ ~avo ~been passed 
ralatLng.tq t~e sovera~ QXe~Ut~Vo d~p~xtmonts, to 
par{~cul~r branches In the %evcral iep~rtmonts, 
and t~ such paxt~cular co~tracts ~s thoqo relating 
to purchose ~ f hoxso~, stool, and moons of tr~ms- 
partat~on, to the construct~¢n ~d repair of 
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bUi~dlngs, an~ to public c~rt~gc° Certain general 
as well as certain special oxcmptlng statutes have 
also been enacted. 

3. Judic~l Into~9ot~t ions. 

The trend of judlci~l intcrpr~t~t~cn may be 
indic~t od briefly 

a. "In the absence of any exigency, in fact, 
or any declared by the Secrct~ry, or any that 
can be judlciolly infoirod, we think thetportlon 
oT the ssction Muloh requires advertisement is 
mandatory, and a contract made in wolation of it 
is void." ( Schneider v. U.S., 19 Ct. Cls. 547, 
66i] . 

b° ~ contract for "personal service" is one 
by which the individual contracted with, renders 
his crscnol sorvlco to the Government through 
its agents, thus hi,self homoming the servant of 
the Government. (15 0p. Atty. Gon, 2351. 

@ 

c. Where discretion is vested in an officer 
or board of officers to dGclare an emergency, 
and a contract is made in v2aiah this disorotlon 
is exerclsed, the validity o f the contract can 
no t be mad~ to depend on the degree ~ wisdom 
or skill which may have ac@ompanied %he oxor- 
clso of the di~cret~onl (Sl~od's Case, 8 Wall. 
77, 83). 

d~ Doclsl~n of officer In command is con- 
clusive unlos~ it is shown that the emergency 
was not real, or~t~at the tr0msactlon ~$s not 
one of good faith ~md the result of necessity. 
(Stevens v. U°S., 2 Ct. Cls. 951. 

e. An exigency exists whea f~rtm any cause 
th~,t is necessary for the good o f the public 
service the artlele sh©uld~ be procured or the 
service performed without any del~F. (Reeslde 
v. U.S., 2 Ct~ CIs. i, 511~ 

f. A declcratlon of en~rgency must be in 
wrlting; un o~al declar~tlon iS invahd. 
(Cobb wt al. v. U~S., 18 Ct. Cls° 614, 536). 
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F. 

She c&rs e l~rUdon~ h us~ness ma~ ~vould ~ exsrc~se. 
-"(Child ~= E.S $ ~ C%~ Cl~. 176] -, ~nd such pur- 

chaso should be mado et the plac~ v~sre ~%rt~cles 
of the descrxpt~on are usuolly oought'~and sold, 
and ~n tha ~c~ ~n ~hxoh,~uch laur~ch~ses are ~r- 
d~nar~ly m~do betwee~ ~n~iV~h-u-~T" ~nd~ndm~ du~l • 
i~ 0p. tty.,QO~,257[,~ - 

~rlass~n~ho f~cl~ or, ~n ~mo Of ~r. cannot bc 
-~ m~asur0d by2r~o~so ru~os, but~m~ cont~nuo oqu~l- 
" l@%~mmln6n~vsr ~ l~r~&d of mon~hs~ A~homp~on v. 
u.s~. 9 cto Cls. 187). ~sog ~iso ~ow~y's ch~o, 
2 Ct. CIs. 68]. " 

I. Reasonable publ~ci%y satlsf~es "roqulre- 
monts, (3 Comp~ Gon~ 862). 

J, AD of floor, ~mo h~s fGllo6[ to~ comply 
wlth roqulromo~t; c~nnot m~ko a con~quen~ly- 
inval!~ o,c~a~r~- ~ ~g~e~y upon th~ Governmont 
h~-,idazml~r~ ~c~±oLm~c~o thereof ~0 9rocood 

BIDS AND BIDDING° ' ~ 

a. T[Io laws ~/l~h rospect ~to prop%~als and 
b~ds h~ve ~e~r~ do~xgne~! to ~uro the United 
Stoics tho ~,~q~t of ~%~pet~+~bn "gmong thoso 
~iosirL~g~ f~mn~ah ~t ~u~i~os or rondor sot- 
woes. to~_~ 2 ~ongress ha~g ~ssu~o~ compo- 
t~t~on has prov~dod for tho nu~ogr~y of b~_ds 

-~ RoS. 3~7. Th~ st~tu~c louD.is tho trans- 
fo~ ~f any_ oontr~c% or ~ordo~- "o~r ~ ~r~orost thorozn. 
Thus ~ bsd~or ~s 9rcvnr<tod from m~%~ng sovcr=l 
b~ds~ ono ~b~ hlms~l~ ~m~ ~tHors oy his friends 
%rod ~ml~S~eos? to bo 2o~unm~o~i%cr by ~s- 

s~gmm~mt to th~ r o~ b=d~o~ V~r ~m ~hey ~II 
act~. Also ~ho st~tutQ p~%~on~s G~o b~dd~ng 
for,,a~@ o]~tszn~n~ of, co'ntrd6-ts fo~ too're spocu- 
lat~on by contractors ~h( Logo ~o~er tho In- 
tont~ on nor ab~l~ ~y to perform t~hem but hopo 
to soll such contxac~ at a ~rof~t to bona f~do 
b~ddors or contra~_tors. 
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b. bTh~se st~tutor~ peovxsxcns prowde a 
uniform system for the purchase cf suppl~es. 
They embrace all ~ha requxrem~nts to secure 
thexr object~ They contampl~to the advertis- 
ing fez proposals by competitive b~dders~ a 
faxr and ~mpartxal opozang sad comi~nscn of 
the bxds, and ~m award by competent ~uthon- 
t les." 

2. Separate Prc.pesals Required. 

W~th exception of eortaxn rxvor and harbor xm- 
provomonts, the statutes rcqulre the Secretary of War to 
xnvlto separate proposals and make aol~r~to contracts 
"for each ~wrk, and also for each class of m~tcr~al and 
l~bor for each ~ork". (R.S. ~717~ ana Act of Sept. 19, 
1890, 26 Stat~ 452 and Ac~ of July 25~ 1912~ S7 Stot, 

3.. Rules and Pnnclplos ~ovornln ~ Bids and Bmddmng. 

~ S@crot~ry of Wer to proscrlbc rules and 
rogul~ions rospoctlngblds. (Act o f Apr~ I0~ 
1878~ 20 Grit. 36, as amended by Act of M~rch 3~ 
1883~ 22 Stat~ 487, 48~8}. 

be 

July 5~ 

Suff~czcnt tlmc should be allowed for sub- 
of ~-las to ~ssure compo~itlon. (Act of 
1884, 23 Stat. 1091. 

Co. 

must bo 
(Act of 

In cortaln instances Opl~ortunlt~ ~b ~l'd 
glv.en to other Government o~tabllshmonts~ 
June 5, 1920~ 41 Stat. 975}. 

~ In cortaln cases compet~tlon should bc 
llmltod to locahty noaros% polnts whore sup- 
pllos are needed, condltlons of cost and quallty 
bolng equal. (Act of July 5, 1884, 23 Stat. 1091 w 

0. Preference shall b0 gIvc~ In torten 
cases, to artlclos of domcstlc productlon and 
maauf~cturo~ CQndatlors of price and quallty 
bexng equal; and to the Qxtent of consumptlon 
requarod the re by ~ho public servxce, In certain 
cases, preference shall be ~von to "artzclQs 
of American predactlon ~md m~nufacturo produced 
on the Paclflc Coast". (R.S~ 3716)o 
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T. ~daors must bc gzvon opportunzty to bc 
present ~t ~p~n~n~ of b%@s° (RoS. 3710). 

g~ The bzddor m~y v÷lthdra~, hzs b~md bcf.ro 
thC cpon~ngo {~ff¢~t~ ~gkzns & Clarke Co. 
v. ~zty (f~Pochcstcm~ 178 UoS~ 373], 

h~ Formal errors zn bzds ma~ be ~azve&, 
providing %hey affect or alter the bzd zn no 
substantmal w~y~ (Shealey, p. lF8~. 

z. C@rrectzon of substant~al~un~l~ter~l 
mzs take ~n ~ contrsot co~qnot be ma&e by Govern- 
merit offzce~s ~nd, goner~llv speal~ng~ would 
not bb m~e by a couzt ~f equzty. (Shelley, 

j. -Where tha mzst~ke'ms 'm6:bu.~l n~qcl cormron 
to beth par~zes courts of oquztyZrill grant 
relzef. ~Kearna v° ~larm~ Snsj ~o., 20 Wall, 
488, 490] o 

k. Contl~ctln~ off~oer, ha~ no auth~rlty 
to ~azvo comg]~ ,~nco with essential tcrms of 

" rules ~nd re~latl~ns° [~00p. Atty. Gon° 496.) 

I. An irresponsible bidder may bc rejected 
but Tejootion m?~st zest ~tr~Gtiy on statutory 
grounds~ i.o.,.roj~ct ~ on m~ not be ~,rbitrary 
or c~lleiou~ (28 ODe ~tty. Gon~ 384). (Act 
of July 5. 1884~ 23 Star. 1091 o 

m. Congress~m~y ~Izd~tc contracts lllcgal 
because of ~tatatory ~efocts~ T~e ~ost ~ocont 
exercise, c~ ~ suc~ !eglslatzvo valzdatzon of un- 

m~ 

enforceable e~ntracts ~,as ~n the passage of 
th~ Dent Acto 

e 

n. Le~a]__E~fe~t o~f Acce~ance~ fEhere zs 
~enszder~o_e con<a~zon a~ to the le~ effect 
of the acceptance cf a bza. These" general przn- 
czples can he ~n&zcated 

(i) If 5h~ execut~ou of a formal con- 
tract is no~ ro(lU~ro~ ~by st~tute~'the ac- 
ceptance bznas bo~h she Gove~en% and the 
contractcr~ (Garfzelae v. Uo~., 93 U.S. 
242, G.S. w Purcell E~velope Co., 249 U.S. 
3l 1. 

°/6 ( 
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(2) If % formal contract ~s not roquLrod 
by statute but the acceptance ~nd~cates that 

fermGl contract wxll be n~de, the accept- 
ance b~nds both the Govornmcnt and the con- 
tr~ctor~ (Adams v. U.S., i Ct. Cls. 192} 
(See also Schneider v. U.S.~ 19 Ct. Cls. 847). 

(S) If a form~l contract zs roqu~rcd 
(under R.S. 3744) the ~ccoptanco b~nds the 
h~ddor, although the United States could 
not be hold ~f xt subsequently refused to 
execute th~ formal contract. (U.S.v.N.Y. 
& P.R.S.S. Co., 239 U.S. 881. 

(41 If a formal contract as requared 
by statute, or is contemple.ted though not 
roqulrod, the offer and acceptoauce indicate 
the preczse terms whxch cam bs ~ncorporatod 
~n the formal contract. (M~ll~ken ImprAnt- 
~ng Co. v. U.S., 40 Ct. Cls. 81. Garford 
Motor Truck Co. v. U.S., 58 Ct. Cls. 5~, 
P~ercs-Arrow Motor Car Co. v. U.S., 58 Ct. 
Cls. 582). 

o. V qn tten Guarapt~ t~ Accompany B ld~ The 
Secretary of War may require every b~d to be ac- 
comlmnled by a written guaranty to the effect 
that the gu~rautor undertakes that the bldder~ if 
h~s bad is accepted, w~ll, v~en requlred, gave 
bond to furn~ the sueplles preposed or to per- 
form the servlce required. (Act of Apr. 10, 
1878, 20 Star. 36, as amendea by Act of March 3 i 
188~ 22 star. 487-488). 

p. ~%ere bldder beds h~mself to keep b~d 
open slxty d~ys the Government has no right to 
accept after slxty d~ys. (Ealdane v. U.S., 68~ 
FeA. 81g; UoS~ v. Carlln Co,st. Co. sad the lll~ 
S~rety Co., U.S.D.C., South Dist. of N,Y., M%y 
19121. 

G. REQUISITES AKD VALIDITY OF C01~fRACTS. 

I. Authority of ~u Offlcer 9r A~ont to B%nd the 
~nated States. 

The Unlted States~ llke ~ corporation, can 
act only through ~ts officers or agents. The authority 
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of an off,cot or Gg$~t must be fotlnd ~n some cqzstztu- 
tzonal o~ ~ta~ter~ ImO~ZSZen. S~¢ ~9%c Floyd Acceptances, 
7 Wall~ 666~ Kooo v U~S~ 218 U.S, 328~ Un~ko the 
ropr~sontat~ of ~ 0$zpo~on, an effzoo~ or agent can 
b~nd the- Unt~g&-~tc~ by contract be~ the extent of 
hzs ectual au~ho~zt~ on ~ y. The Supreme Court h~s repeat- 
edly h~l~l that ~bh~ do~r&ao~ o£ ~s~e~zh~e anthcr~ty and 
of ootoppol are ~pl~b~ te gov0rrnezt contracts, on 
grounas of publz¢ pol~oyo Kowcver zn Unztod S~a~os v. 
Speed, 8 Wall 77° ~D_o court hg±d d~ab ~ v ~ ¢ - D / , a  ~t&tutc 
confzdes a dzscr,3tzon io an oei~cer, a person dealing wzth 
hsm zn good earth m~V a~s~me ~2~t ~ho d~scrg~zou has boon 
p~operly e ~ ' ~ z ~ d ~  ~hzs iF~m,~'-pL~ n~ ~6en f~rther 
extended by ¢~ ~ 0ourt e~ Cio.~m~ ~u ~o~u~o~ v,~, Unztod 

d~o~0~z0~zs Ves$~& in a super~oy o~fzcoF~ ~qt]c ~he 
trans~ctz o~ ~ s ~ %v~ ~h a ~bor~n~ be, the ooxt ~-~ctor m~y 
a~s~ v~t th~ ~zsozc~ on h~ b(orl exgrc~oa p~ol~rly 
by the supert0r ~qd ~h~t tl~ Sabo~d}n~to z~ a~t~ng zn 
accordamco with the ~apor!cr~s orders ~thout ~:oqt~zr~ng 
their production. 

2. ~t~_c.tu_~ov~ L~__.mmstat~ons on the Attthor~ty 
of Government k~h/~ 

Throe im_Do~rto~t statutory imitations on the 
pro;ors of Government agents are 

ao Those whzch req.uzre contr~cts~ ~th 
certazn oxceptzor~s, to be made as a result of 

.#~iv~r tzsemsnt 

b. ~hose whzch proh~hzt the maklng of a 
contract blndzng the Govor~_ment to l~ay more 

~amoun~ ~Ploroprzated, for ~ho iou~osos 

c, ~ ~h~ e v~zc/% r ofluzro certain, contract s 
~'o be replaced to wrztzmg~ and slgnod b~v ~he con- 
tract& ng ~rt~ es • 

, . 3~ ¢~emmon...-~.7~,'~ Rule.s.. . .  

S~ 0no~ a, gc~b or offloor~s ~agtho~lty to 
make ~ R~t~ul~ contract z# ost~%b]zsn.a aud 
~.t zs do~or~%eC ~h~t there arc wolztod no 
statutory lnnAtatzon~ upon the mode of xts exo~- 
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~xse~ thoh ~ s~ ~ off6r ~nd acaoptanco ~re 
to be gxvon the same legal effect as ~re the 
l~ko ~cts of the agen~ of a pr~vsto porson. 

b. As the common law rules respecting offer 
and sccoptance ~plv to Government contracts so 
do the l~ke rules w~th reference to cons~dora- 
txon, soecxal form~l~ty, c~pac~ty of partxos, 
r~ahty of consen~ aad leg~lxty of ob3ecto 

4. "Just ComDc~$~t~on." 

a. Of the elements ~ecess~ry ~n ~ contract 
only ono~ 'consideration "~ w~ll be here noted, 

and d~scussxon of %h~s eSemsnt vall be confined 
to the ~dequ~cy of co~ss"der~t~on So far as ~t 
rel~tog to "just compensat~on"~ Ths Gonst~tu- 
%~on provx~es thGt pn~te prul~rty shall n~t 
be used for pubhc use w~thout "~ust compcnss- 
t~on". Recently the bheory h~s been advaucod 
that ~ny contrac~ ~n~c~ purports to b~nd the 
Government to po~v m~e than ~ust cGmp~s~txon 
for ~e~afxts rendered or to be rendered zs un- 
enforceable and vo~d to the ~xcoss over "just 
compensat~on"o The theory ~s s~nce the United 
SZ~to~ m~s~ p<v-'~'~ust compensst~on" to ~he xn- 
voluntary vendor or seller, the conver{o ~s 
~mpl~od~ namely, th%t ~t m~y not be cGlled upon 
to pay more than "Dust compensation" to the vol- 
unt azy contr~c tor. 

"Thls ~uld scorn to be but ~net/~er wsy 
of saylng ~ hh~t in govGrnmont contracts, contrary 
to the rule applicable ~n the c~se of contracts 
between prlvate Indlwduals, the ~do~uacy of the 
dons~der~tlon v~alch the Govornmaut rocolvcd must 
bb inqulred into. The proposltloh, if true, 
would be startling in ~ts results, for ~t v~uld 
mean that all contracts ~ settlements, even 
though made in ~good f~Ith, would be s~bDect to 
overh~ullng~ slnce it Is admltted that thee 
Gover~nent m~y recover b%ck money pald under 
m~stake of la~. (See Wlsconsln Central R.R. Co. 
v. Unltod States, 164, U.S. 190). Moreover, 
the statute of l~mltations • not ~ppl~cablo ~n 
sults ~raught ~ga~nst the Go~rnment unless Con- 
gross im ~ glvon c~so h2s clearly manlfes~od an 
int~ntlon that it sh~ll be. (See Un~te~i Stctos 
v. Nashwllo, Chatt~noog~ & St. L~ Ry. Co., ll8 
U.S. 120). 
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"No theory bettor c~icul~ted to destroy 
confidence zn the Government, or to furnish a cho~p 
met-hod of ~vert~c~eDt t~ the self-seeking 
Iool&tacacm h~s ~vet boo~ s~ggostcd. Far better 
that the GovQrnmunt s1~ uld occ~sa ~n~liy bc forced 
to pay oxcos~zvc comg~msataon, than that the 
c~txzen sh. ~ld be deDravod of th~ xnce~t~ve ~nd 
de~re to aorvo sts needs frcm the ~ll Sroundod 
~oar thathe m~ght be cc~Apellod to sub~t to 
expensive 1.it~go.tA~n to r~tazn th~ ~ch r~ght- 
~ully bo].ongs to h~m. . 

"F,r~un~gGly the doc~ao~ c~sos do n, t 
g~ve ~y~ fecal s~p~or~ ~o th~s ~h~oa~. In f~ct, 
the eonv~rse of ~e ~i~ro~osat~on ~s am~l~c~t, ~f 
it as not expres%e& in them. * * * 

* * * "It may be true, ~nd rightly so, 
that a court, ~chenGver tharo are c~rcumstancss 
to excate suspac~on, ~wll lock narrowly ~nto 
thQ case ~md hold ~ho party ~vho secks to enforce 
such ~ contract ~ fuller expirations and 
stricter proof ~f fairness than }~uld be requxrod 
ha~een t~c0 ~nd~v~d~als, s~! Jane, omd aach act- 
ang on h~s ov~ behclf~ * * * 

* * * "On the other hand it is equally 
clear that, In the absence of fraud or mls- 
regresentat~on ~nvolwng a broach of ~varr~nty, 
the Government co~not be hela llable to the con- 
tractor for ~oro than the cont~ac~ price regard- 
less of the vGluo of ~ho boner ts conferred upon 
it or the cost to the cont~(~ct~ ',. * * * Grover 
C. Grlsmofe, Contracts wstn %nc Unlted States, 
M~ch~gon L~ Rev~o~v, June 1924~ 

b. Wh~t ~s"~st Oomloens~taen"? 

" * * * Broadly stated, just compensataon 
means that ~rlco at ~ick a purchaser is wlllang 
to buy, alth ugh not com~%llmd to buy. In the 
mat%er of condomnatlon of raal" estate it is not 
dafflcult to apIply thls ralG ca& raach a s~tls- 
factory ~aqmver, s~nce ro~l Gstste is largely 
govcrnQd as to its v%luo by locsl condltlons and 
clrcu-m~t~aco~ t but ~an s~tomptlng to flx just 
compensation for morchaud~se or other personal 
proloert.y ~t as not so easy. For inst~nce, the 
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~ym~ster Gcnor~l cf the N~vy llclds that just com- 
pensatlon moans the m~rkot price prcv~lllng at 
the point of conm~udeormng. Thins mlght c~uso ~n 
~c~ual loss to the owner of the propcrt~ who 
might have purchased thls property for sale in 
some ether soctmcr~ ¢f the country ~erc the prlce 
~euld be much h~ghor. The ~uprome Cou~t ~f the 
United Stotos h~s ~n the c~o ~f M~nongahol~ N~v. 
Co. v. United States, 148 U.S. 312 (189~], docldod 
that just componsatlon ms ~ full sad l~9rfoct equmv- 
~lont for the ~rol0orty an@ nct th~ o~cr, th~s 
decms~Dn h~van~ boon used ~n G c@se xn ~ch rcGl 
estate ~as condonmod." Shealcy, L~w of Government 
C~ntr~cts,~ p~ges 4~r-46. ~ 

J 

"In the m~er cT ~crchand~e, s~rangc ~s 
It ~k~y see~, no true gu~do exists ~n feder~l de- 
cisions 2s to th~s quest~cn dur~ug the C~v~l W~r, 
but sznce then ~ ~umbor ~f d0cmsLon~ ~fford some 
l~ght ~s to ~#hct ms mo~nt by 2ust comee~sat~n. 
In the c~se ~f Wmlmoth v. Harrison, 127 Feb. 48, 
53, (1904], ~t h~s boon doc~0zd tc be that price 
~t ~h~ch the c~mer c~n m~ko h~msolf wh~ Ic by pur- 
chasing ~n ~ gcnor~l m~rket, whmle n~M~rsh~ll v. 
Cl~rk, 78 Conn. 9 (1905), ~n ~ ~,oll ecnsmdered 
opmn~on by Chmef Justice Bald~an, ~t ms stated 
that the ordinary mo~sure of dam~4~cs for ~ fsml- 
ure by ~ vendor of goo<s to delxvor thcm ~s agreed 
~s the d~ffcronce, ~f ~y, bet~ecn the contract 
price and their h~ghcr market pr~cm ~t, the t~me 
and place agreed upon for dol~vcry. V~xle the 
case cf Bull~rd v. Stone, 67 Cal. Rcp. 477 (18851 
xs founded upon s Cal~forr~a ststu.tc, yet that 
statute aces n~t xn any ~my affect the value of 

doc~s~m as to n~rkot price and ~s a m~tter of 
fact busxn~ss rmn c~n probably ~PPlY thins deci- 
sion more re~d~ly to their c~ part~cul&r cases 
th~n m st other decisions. ~ho court ~n thins 
case samd° "By the ~rkot value ~w~ mc~nt the 
prince or sum fcr v~hmch or~ equivalent could 
reasonably and fsmrly be purchased ~t or nc~r 
the plaao where the property should have been 
dol~voro(i, a~d v,~thmn a rO~sen~ble t~m~ ~fter 
failure to d~l~vo~.'" Gonor~lly aeco~ted m~rket 
qu~tst~ons, as oont~nod in price l~sts, news- 
papers, trade $~urnals, trade cxra~isrs, ete,, 
h~vo sometimes boon admattod ~s evmdonce vathout 



proof of their accur$cy (see 12 Am. & Eng. Anno- 
tated Oases? 129, note), but always ~vhon ~t h~us 
been sho~a~ that they h~ve boon b~sGd upon rol~ble 
~ources of ~nf~rm~t~on. Mr. Vernon Brewing Co. v. 
Teschner, ID8 Mdo 15~ (1908); S~ssons v~ Cleveland, 
ot~c~, B.R. Co., 14 M~ch. 489 (1866~." Shelley, 
Z~ of Govcrn~nt CQ~traots, l~4~.es 4~-47. 

6. Contz~cts to be ~.~W~t!~- 

- a. COntracts made by the secretaries of W~r, 
Navy and Intoner must be n~de In ~rltlng and sxgnod 
~t the end thereof. The statute n~klng th~s roqu~ro- 
merit m~nd~tory is in effect ~qn extenslon of ~ho 
StatutG cf Frauds. The so;no ILne of ~udlolal reason- 
ing ~ppllod to the co~ncn-l~ Statute cf Frauds h~s 
been applied to ~hls statutory extonsl,n. In a 
recent inportan~ ~sclsl~n~ the ~nlted St2tas v. New 
Torl~ and Porto Rico S.S. Co., (239 U.S. 88], the 
Supreme Court he~s h~ld thzt ~ bldder, In a case 
~here the statute requires form~l, w{.itten contract, 
becomes bound ~aen hl ~ prOposal has been accepted 
~nd th~%t he eonnct subsequently ~ofuse to e~eeute 
the'formal ~i~en contraot aua. perform the ~or- 
v~ce, although the United States w~ulA nQt be hold 
~f ~t sh~Id subsequently refuse tc ~x~cute the 
contract~ Th~s decision ~n legal ~ffec~ h~s be- 
come ~ p~rt ~f the stotut~. (R°S. 3744, ~s amended 
by" the Act of Juno &S, !91V, 40 St~t. 198~. 

b, To the statutory requirement ~ust ~nd~cGted, 
Congress h~s made certoln exccpt~ans, e.g., ~n the 
%~r DOl~rtm,~t cert~ r~v~r ~na h~bor contracts 

" ~nc] certain contracts that ar~ to be performed 
~th~n s~xty days and that ~re n t ~n excess of 
$500 

c. The statute v~s designed to prevent fr~uds 
and perjuries a~nst the Un~ ted States and the 
party ~hc m~es ~ contract w~th an (ff~ccr ~thout 
having ~t reduced to wr~t~n~ ~m~s ~n the v~olat~on 

of the law~ 

d. C ontr ~cts to be S~me~o The statute ~iso 
reqdi~es the s~aaturo o~ both p~rt~os ,,~t the ~d 
thGr~o~'~. A c~ns~lor~t~o~ o~ tha~ roqu~roncnt r~zses 
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qu~stk ns ~s to the authority ~f the signor. 
On the p~rt ~f the Govcxnmunt tl~c contract should 
bc s~gnod bj the (ff~ccr ~h ~ executes ~r dol~vcrs 
~t. In a rubont ~aso th~ Ccurt (f Cic~ms vzl~- 
~tod ~ ,,prcxy-slgned" Dontr~ct ~/~ore the dclo- 
~t~t n of authorizer x~s ox]%~ cmtly c~hd expressly 
~nd~catod ~ tl~o ce~tr~ct. Despite th~s decision 
• t ~s safe to assert that ,,proxy-s~gnod" controcts 
~ro xn go'n~r~l opo~ to lcg~l qmosti~n° On the 
part (f the contract r, the auth r~ty to s~gn 
should be definitely ~ud oxpl~c~tl~ ~nd~c~tod. 

6. Contraqts Re~uln~g ~]r~r~v~!. 

A c~nt~:~ct ~Jhlch b~j Its torm~ Is m~de subject 
to ~he approval of the he~d of the department is not 
contract untll zt is so ~eproved (Monroe v. U.S., 184 U.S~ 
52~, Ittnor v. U.S., ~3 Ct. Gls. 336; L lttie Falls Knlt- 
tlng Co. -~. ~.S., "44 fd: II, ~pprov~l is ~ condltlon pro- 
-codont to the loEal effect ~f the ogroem0nt (DarrGgh v. 
U.S.33 id. 377; ~Ionr0o & Richardson v. U.So, 35 l~. 199; 
C~thsll ~. U.S°, 46 Id. 368, Mon~o~v. U°S~., 184 U°S. 524), 
and t~o c~ontr~ctor who b9glns ~ork before arprcval does so 
Gt h~s o~vn rxsk, ~md such ~perov~l nce~ not be in wrlt~ng 
(Speed's Case, 8 W~II~ 77}. B~ft r~t~fl~t~on by the res- 
ponsible off~co-f v~ll rclqdo~ ~n unauthor~ze~ contract ef- 
fective and vahd (Ford v. ~.S., 17 C~. Cls. 60) ~nd 
fa~lurG to ra~ ~fy unti~l ~ftur delivery t~horoundor h~s 
begun opgrat0s as ~ ~va%vor of all the t~m~ lxmxts, but 
loaves the contractor bound to deliver ~ath~n ~ rcmsonoblc 
t~me. (L~ttlo Falls Ku~tt~ng Co., U°S., 44 Ct. CIs. l, 
l~ool C6ns~ructxo~ Co. v. U.S., 50 Gt. Cls. 98). 

7. Su o]~lomont~l Contract s • 

a, Should bc made only xn cas~s whore ob- 
stacles or unforosuon conditions ar~se, or ~;hen 
the Government desires to ~bandon the ~holo or 
part of ~ts tmdort~k~ng; and they Should al~ys 
be mo/ie in the ~nterosts Of the United States. 
(0p. J.A.G. (1914) 76-400; 8 Compt. Dec. 549). 

b, C~nnct be made ~cn the roqturomcnts of 
publ~c "Sc-mpet~t~on ~ould *~he~oby be ~llog~lly 
avoided. [Op. J,A.Go (1914~ 76-~061. 

e, Require now cons ~doratl on, (14 Ccmp. 

Dec. 2531. 
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d. Arc xncffoctxve to bxnd t1~o Government 
~cn made error m~n contract has been fully per- 
formed. (25 Comg~ Doc. 764). 

o, Sh~id ~ot ~be m~de for the pu~rpose of 
~ntorprotxng the meau~ng of tcrms of the m~n 
contract, sttch te~ms are to be ~nt~rprctod zc- 
cordxng to ccc'eptod rule~ ~;ithoUt roE~rd to such 
supplemont~l ~ontract. (2S Comp. ~oc. 7641. 

f. Should net bc made-for the purpose o f 
correcting a mutu~l m~stako; %ut such mutual m~s- 
to/<o must ba submltted to the GonOral Acceunt~ng 
~ffxce proven ~ath conwncxn~ evldonce ~%nd then 
the ~Jrltton contract v, A II bc ~o~d xn accordance 
v~th th~ real Intcnt~0h of the p~rt~es and claims 
for additional payment ~wll be settl~d accordingly. 
.(27 Comp. Doa. 109). 

g. }~gqore msdo for the bo~oflt of the Govern- 
ment, c~ncoll~n~ ~ ~xgknal contrhc~ after p~rtlal 
porfoFmanco, the amount to be p~xd for cGncollG- 

_ taoa ~s ~ v~l~'d obligation" a~oSnst ~ the" ~ppropr~a- 
txon c~vor~mg t~ho (rAg~nal contract. (26 Comp. 
DOa. 170}~ 

h. Whore terms thereof depGrt from the orlg- 
inz~ contract, the supplom3nt~l contract bolng 
for the accomod~tl~n of the Government and pro- 
D~rod by ~q offloor of the Government, construc- 
tlun of amblguous terms ~,~ll he to the advaut~'go 
of the plaintiff. (Shcrld~n-Klrk Contract Co~ 
v. U.S., 52 Ct. CIs. 407]. 

8. Alterati0n ~0f 0on%ract. 

~. ~ho Unltcd States h~s the sumc po~er through 
the ho~ds of T/~ ~xoC~tivo dop~rtmohts aud tho~ 
off~cers ~nd agents to alter cr modify the terms of 

conty~ct that a !m-lv~t(~ 1~dlvidn~l h&s. (2 Comp. 
D(~ C-. IS~) ," 

t 

b. Tha heqds of the Qxec~tlvc dep~%rtmonts may 
act for themselves in s~ch m~ttors or ~y sgccially 
do~g~te their authority. "Ex/crxonce h~v~ng shown 
thzt ~t frequently bccomos necOss~r~ t o m2/<e changes 
or mod~flc~tfons ~n ~ISns and spec~flc~t~ons for 
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publlc work after the Conb#ect has been s~@ned, 
it ~s customary to znsert a clause ~n reference 
thereto. ~It mlght, of course, be sa~d that 
strlotly speaking such a cha~ge or me d! fl cat ~ on 
operates to bring about a departure from what 
vas advertl~od in the proposal~ that thus the 
b~dders are not put upon equal terms and ~n 
consequence to a hmltcd~oxt~nt the boneflc~al 
object of s~vortlslng is ~mlO~Ir~l. Bu~ In an 
oplnlcn g~von to the S~cr6ta~y of War it was 
stated by the Attor~oy-I~onoFal. "~hat a modl- 
f~cat~on v~aorQ the ~ntorosts of The Government 
w111 net be pro~udicod or ~ny sta~utor~ pro- 
vlslons v~ol~ted tl~ereby may ~cll %e provided 
for ~n ~very ~ontract to ~hlch the Government 
~s a party; ~md that a 6o~tract so modified 
~s n~t such a now contract as must be ~rocoded 
by sa advertisement for proposals from b~dders". 
(21 Op. Atty. Gon. 207, 211). ~ : 

~.. l~oxthor party can m~ko alterations xn 
a contract ~thout thu exproBs %r ~mpl~od ~on- 
sent of the other, but ~f the party ro~u~rod 
t@ ~ko the alteration doos so w~thout protest 
aad then accepts payments and g~vos mecoipts 
~n full ~n accordauco w~th the terms o~ the 
contract so altered %¢ithout making any com- 
plaint~ hc thereby ratzfzos the alterations 
and will he bound thoroby. IMartzn v. U.S., 
5 Ct. Cls. 215; Peck v. U.S., 14 Ct~ Ols., 84}. 

d. If, hc~%a~cr, an Qgroemont ~s net cntzrc- 
ly clear zn zts terms, and an offzcor of-the 
Unztod States orders the contractor to de v~rk 
~vhzch the court htlds could not hav~ boon zn- 
tended trader a r.o~sonablo interpretation of 
~/%0 contra~t, the contractor may r~co~vo h~s 
addltxonal expense oven though h~ mo~o no ob- 
jection to the added pcrformauc~. (U~S~ v, 
G~bbons, 109 U.S. ~1883) 200). 

o. If the contractor ~cfusos hxs assent t¢ 
choagcs ordered, ho m~y rocovor th~ ~ncreasod 
expense to v~xch h~ xs put in making the alter- 
atxcns. (D~le v. U.S., 14 Ct.Cls. ~1878~ ~14). 
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f. His consent is presumed - unless he makes 
ob~octlon - if t h e  change crdezed ~s of such a 

' natuxe that the officer in ch~Jge might reasonably 
suppose no addlt~cm~l expense ~¢ul~ be caused; 
bu~ not presumed ~ho~o ~tho ch4ngo ~ould necessarily 
addtc the cost. (Dalc v..U.3., 14 Ct, Cls. (18781 
614; Ford v. U.S., 17 Ct.Cls., (1881) 60, 79). 

H. CONSTRUC~O~ AND n ~ ~ A , ~ I O ~  OF ~OV_~.~,%t~ Cp~RAC~S,. 

i. Like,Rules Ap~l~ca~!e to publlc a~d t0 
• P r l v ~ t e  Contracts. 

a, In the consZructiDn of oontrrc.ts the prln- 
ci~les and rules appllcable to contracts in general 
are hkow~se applicable to Govgrnment contracts. 
(Hollor~oach Vo U~S~ ~ 233 I/.S. (1914] 165) • 

. be A contract amended at the ~equest of an 
offlc~r of the United States and for its bene- 
fit, the languase bei1~g -~nblguous, will be inter- 
preted against th~ interest of ,th~ Government in 
conformity to c(n~non-law rule ~hc}t construction 
w111 be more strict agalnst partyj~rit,lng the 
contract~ (Garrison v. ,U.S., 7 ~lal~. 688)i bmncfit 
cf doubt ~all bo given to the side that aid not 
prepare the contract. (Otls v~ U.~o, 20 Ct. Cls. 
315; Edgar*Thomson~ Works V, U~S., 34 Ct. Cls. 
205, U.S.V. Newport Ne~s Shlpou~idlng Coo, 178 
Fed. 194, Castno~ v. S~dduth Coal CQ., 282 Fed. 
602; U.S. v, Bentley & Sons Co., 293 Fed. 229} 

c~ ,Prcvlous ~Id contemporary transactions 
and facts ~ill be conslde~ed te d~termlne intent 
of par~es, (Bravvley V. U.S., 96 U~S, (18771 
168| Garrison v. U.S., 7 Wall. 688). 

d° Governmcnt can cl~im no more fay, table 
rule of construction ~nd Intorprctatlon than a 
prlv~to iZldl'~Idual. (0tls V. U.S., 20 Ct. Cls. 
315; Edgar Thomson Vlorks v. U.S~, 34 Ct. Cls, 205). 

e. Vvhero there are t~Jo possible O0nstructlcns 
one makln~o contract ,l~vfu~l, th~ ~otho~ unlawful - 
the former ~all be adoptsd. (Hobbs v. HcLoan, 
117 U,S. 567; U.S.v. Cent.Pac.R,R., 118 U.3. 235), 
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f. Doubtful expressions ~;~iI be ~ntorprctcd 
cg~nst thc p~rty using the language. (Chambers 
v. U.S., 24 Ct. Cls. 387; S~mpson v. U.S°, 31 Ct. 
Cls. 217). 

g. In 'cbnfllct bet~om ~onor~l and specific 
prov~s~ons, latter ~all ~reva~l. (Er~ckson v. 
U.S., 10? Fed. 204). 

h. In ambiguity, court ~ll ~dcpt pr~ct~c~l 
construction of p~rt~os, ~cc~rd~ng to ~hich work 
~#~s done, over lltor~l mo~nlng of thc contract. 
(D.C.v. G~ll~gor, 124 U.S. 5061 ; after ~ ex- 
press or t~c~t ~grocment ~s to moGn~ng of tcrms, 
b~th lo~rt~os are bound thereby. (Morr~am v, U. 
S., 14 or. CIs. 289}~ 

~. Contract ~mb~gu~ty m~y be explained by 
corrosp'ndonce. (W~ikcr v. U.S., 143 Fed. 685), 

~. In G clor~c~l error ~n totals, unit 
price ~ll control. (15 Comp. Dec. 31). 

k. In irrectnellablo confl~ct between es- 
sential terms of speclf~c~t~ons ~ud the con- 
troct, thd contrcct is vold for uncert~nxtyo 
(U.S.v. E1)~cot, 25Z U.S. 524). 

i. In cas0 ~f ~mblgu~ty, prlor mogot1~tlons 
m~y so~ctnnoS be referred to. (U.S° v. Both- 
lohem Stool Co., 205 U.S. 105; Chambers v. 
U.S., 24 Ct. Cls. 387, 393}. 

m. Trade u~go or custom m~y be ahc~m to 
pro¢o mo~ing of doubtful terms, (Bo~ors Dredge 
Co. v. UoS., 211 U.S. 176; 12 Comp. Dec. 420, 
705, 14 id. 733; 17 Id. 6811 ; but that contracts 
h~ve boon made by the 9urtles ~n rehanco on the 
long bontl~uod custom of government dol~rtmm~ts 
as to ~n~tr~ctlon, does n t affect the nocosslty 
for su0h custom y~mldlng to the posltlve l~.ngu~go 
of a st%tute. (Houghton v, P~tyneb 194 U.S. 88}. 

n. W1~rb contr~ct ~s lost, contents m~y be 
sho~Vn by proof of Bx1~tenco and terms. (Travors 
v. U.S., 5 Ct. Cls. 329:4 Corn 9. Dec. 82}. 
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o. opco!f~c ~cfcrenc~ ~n ~ contract to other 
vr~t~ngs, ~ncorpor~tes l&tter ~s p~rt of con- 
tract. (~.S. v~ E~urlce, Fed. C.s. 15747, 22 
Op. /-tt:~. Gen. 98). 

p° In repugnance bet,~een ~rltten ~nd pnnted 
tcrms~ the w~x*ten tcrms ~lll prewulo (Thom~s 
v~ T~gg-rt ~09 Uo3o 385~ K~per Vo Rochstexn 278 

'] 
Feb. 102, Kag.n w Scottish Ins. Coo~ 89 U.S 
423; Llpschltz v. NGp~t Bruit Co.~ 223 Fed. 698). 

q. ~qen sub~ect matter concerns ~nterests 
of the publ~c ten, races ~re to be construed 
l~ber~liy ~n f~vor of p,~bl~c IJoy v, Sto Loa~s, 
18~ U,So l~ and governmental f~nct~ons c.mnot 
be held ta bare beeu stipulated ~¢~y by doubtful 
or ~mbxgt~ous proV%s~ons~ (Eogcr~ P~rk W&ter Co~ 
v. Fcrgus, 180 U.S~ 624). 

r. Construction of pnnted Government con- 
tr~ct~ shou?~i be unv%ry~ng, (Ya%es v. U S., 
15 Ct. Cls~ 1191. 

s. Coll~teral papers must be ex2ressly in- 
corporated xn contract ~n order to modify pro- 
vls~ons of some. (Dec~ Compo~ ~!~# I0, 1921). 

t. Contract is governed bY the ~Icw ~;ith 
v!e~ to which !t ~Jas made (Prltc;%oxd vo Norton, 
106 U~S~ 124 T~ol v~ W~/tk~r~ III U S. 242}~ 
o~qd the 1~%%~ ~hor0 ÷ho oo~%r~ct !s m~o - in the 
~bsonco of oxprcss contrary stlpul~tlon - and 
not ~horc ao~lon xs bl-cught9 governs. (Cox v. 
U.S., 6 Pot~ lS2; whmc~%n v~ U.S., 7 Pot. 435, 
Bell v. Bru~n~ i KO~o 169, Wilcox v. Hunt, 13 
POt. 378; G~ston v. W ~n~r, 272 Foa. 561. 

I. DATE OF A C01~_RACT. 

i. Dsflnltlons. 

~. If the contract refers ~o "the d~y of 
the date", or "The %~to" and expresses ~ny d~to~ 
this d~y amd not th ~t of the ~ctu~l n~klng is 
t~kQn. But, if there %s In thc contract no a~to, 
or on mmgosslblQ d~tc * * ~ cs If ~ thing ~s re- 
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qUlrod to b~ donc "~h~n ton days from th~ 
d~tc", ~nd the contr ct ~s not m~lo unt~l 20 
d~ys from thc m~rossod datc,* * * then the 
d~y of the actual m~klng ~ll bo undcrstood 
to be mo~n~ by Shc day of tko date. Thc cx- 
pressmen "bct~con tx~o d~ys" excludes ~oth, 
(2 P~rsons en Contracts. 664), 

2. "Altar the D~te of thc F~xocution of the Con tr~,ct", 

a. ~A~ere the contract dld not provide that 
the ~o~ was to be comgletad ~ithln 138 days 
frGn its date, but "after the date of execu- 
tlon of the comtract", it may be averred and 
s~hown that an instrument ~as in fact made, 
executed, and ~el~vered ~t a date subs~qu~mt 
to that stated ~n ~ts face. (Camden l~on Works 
v. Dist. of Columbia, 181 U.S. 453~. 

3. Under ed Cont r~ct. 

a, An undated contract speaks~ from the 
tlme of its delivery. (0'Hezlly v. C~mbrldge, 
279 Fed. 961). 

J. BOI~DS Ah~ SURET%ES. 

I~ Mandatory Requ&rement. 

a. Congress has made mandatorj the fur~ 
nlshlng of bond in conneot~on ~th all con- 
tracts for the censtructlon of any publlc 
bulldlng, or the prosecution and completion 
of any public v~rk, or for repairs upon any 
publlc bul~dlng or publlc work. (Act of 
Aug. 13, 1894, 28 St~t, 278 as smer£ed by 
Act of Feb. 24, 1905, 33 Stat. 8121. 

b. The orlglnal and primary purpose 
of the statute ~as to afford to mecharacs , 
and laborers a llke remedy in employment 
on publlc ~vorks ~hlch they h~d through momh- 
~nics' llens on prlvate ~orks. The Govern- 
ment h~d long been in the hablt of exaetlng 
a bond to protect it In such ~ontr~ts ,so 
the statute refers to ~he bond as "the usu~l 
penal bond", but extends its protoctlon to 
mochamcs ~md laborers. In the numorot%s 
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cases ~Vhlch have come to the courts involvmng 
the sta~ute~ respeob_ng bonds the same rules 
and pr~ nc~ pleso ~ich have ~eco~e f~xed and 
defln!te ~n the ccr_slder~t±on of pnv~be bo~s, 
have been ~ppl~cd to these publ~c bonds. 

2. ~hat ~s a Publ~c i~ork? 

Much confusion has at!sen ~n attemps to define 
a publ~c work An ea~ iy in~e~pr£tatlon confined Zhe ~¢ords 
"public work '' to something conn~cte~ w~th or le~ ~nto the 
ground~ Late~ the 3~io~em9 Cou2t he3a ~b~t a ba~ ~le sh~p 
was a public wo~k~ Justice ~oody has g~v~n ,h~e ~3ements 
as entering ~n~o public un~ 'Pe~,~a~_n ~ e~_s~nce, 
structural unit, and capsb~l~ y of being ~ew,a~ly regarded 
as a complete wor~" In g~ral~ trio ~ea~ou~ng of the Sup- 
reme Court is thet ~@~en a worn belongs to the repre~entatzve 
of the public ~t ~s a pt~thc work° (See Title Guaranty & 
Trust Co. vo Crane Co~, 219 U~S. 24 and Ellis v. U.S°, 206 
J/.S. 261). 

i. Def~_~tion. 

~. Implle8 contracts arlse under circumstances 
whlch,-accordlng to the ordinary course of dealing 
and the corauon understand-ng of men ~how a mutual 
Int~t~on to contract {Heztzog v Hertzog, 29 Pa° 
(18~] 4651~ v/~l]e e.~press contracts are +hose In 
whlch a propo~it~ on n~de by one 2ar+y Is met by an 
acceptance on the p~It of ~he other° which corres- 
pond~ w~th ~t entirely and adequately. (Mayer v. 
U.S~ 5 Ct° Oleo (1889) 317). 

b~ Implled contracts arise from the common 
unde~stendlng of partles in the ordlnary course 
of business wherebj mv~ual intent to contract, 
wlthout ~mal ~ords therefor, ~s shove. %hen 
tree Gov~nau~nt approprlate~ p~operty ~ich it does 
not u]aLm as i~s o~m, It does so under am ~mplled 
contract tn~t It will pay the value~of the property 
it so a~proprlated. (U~o. v. Lynah, 188 U.S. 445, 
U.S. v~ Ba±falo Pltts Co~, 234 U.S. 228, Knapp v. 
U.b., 4~7 Ct. 01s. 601). 
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2. On gin. 

a. Impl~ed contracts ar~se ~here the Govern- 
ment spproprlates prlvate property, or v4%ere It 
in effect, though not physically, approprlates it, 
e.g., v~here an owner is deprived of profltable 
use of hls l~nd because of the constant flnng o~ 
hea~7 gun~ over it ; or ~vhere patents are used 
~vlthout agreement or consent; or where private 
property is used by, or servlces rendered to, 
the Unlted States under an invahd contract or 
w~thout ~xpress contract. 

~. Compensation. 

a. The Constltutlon provldes that whenever 
the Unlted States takes prlvate property for 
publlc use it shall pay "just compensatlon". 
The meanlng of "just compensatlon" has already 
been dlS Oussed? 

b° ,In determlmng the extent of recovery 
under s~ implled contract the courts determine 
compensation on a quantum merult or a quantum 
valebat basls. The Court of C!alms has deflned 
these tWO tclms thus: 

Quantum. merult : as n~ch as he deserved; 
measure of value re- 

ceived for ~ork done ~&ere theze Is no 
contract as to compensatlon. (Cobb et 
al v, U.S., 18 Ct. Cls. (1883~ 514, 536]. 

Q, uantum valebat~ as much as Its reason- 
able value, sald of 

something sold and dellvered wlthout 
stlpulatlon ~s to prlce, (Llvlngston v. 
U.S.~ 3 Ct, Cls. (1867) 131, 135), 

4. Pertinent Dec lslonS . Respecting Compensatlon 
under !mplled Contracts 

To indlcate ~/a~ trend of judlc~al and admlnls- 
tratlvs authority in the consideration of proper oompensa- 
tlon in implle& cgntracts , ~he followlng decisions are 
noted~ 

i 
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a. It zs a ~iI settled pr~ncxple of l~w 
that no one may be forced znto ~ contract. If, 
however, goods voluntarily furnished are re- 
ceived a~ used and voluntary sery~ces are ac- 
cepted the rec~i~snt cannot latc~ s~y that he 
d~d not agree to pay for them. (C~rroll v. 

b. If the ob~'ect~on be n~de t.h~t the sale 
was ~nval~d for %rant of previous advertisement, 
.or bo~au~ no "ox~Ecncy" ox~Zed ~th~n the ~n- 
tuut, of the st~tutQ~ or foT the r~son that the 
goods were not ~urch~sed in open [n~r~ket ; add ~f the 

court should so hold yet stxll ~t would agpe~r 
~h~ ~hc dofondm%ts ruce~vcd the claimant's goods, 
th.t those ~vcre sold ~n good f~th, that they 
~mmt ~nto the hands of the propgr off~cer of th~ 
government, ~md ~ero used ~n the public service, 
~d.t/~t from their Zece~pt ~ ~o~bl~ benefit ~s 
~r~ved, dud %h~se facts b~ng establlshed, there 
would follow ~ legal ,r~ght te recover a just and 
reasonable price° • ~ • (L~v~ngston v, U.S., 
0t. Ols. (1867] i~i~ i~5). 

c. Where alzer~tions or addltlons ~re 
verbally orderel by sn ~ff~cor or agent of the 

• Government .aut~o.r~*~ed ~o co~tr~ct, a contract 
will be Impllcd to the extant of the boneflt 
whlch the Government has zecQlvod, notv~ithstaudlng 

provislon ~n t n original contract that such 
orders must b~ ~n writing. 6B~rlo~ v° U.S~, 
~5 Ct° CIs. 514, 184 U.S, 123). 

d. Where au express contract ~s vold, the 
~crsgn ~ho has dellvcroa h~s gaods to the 
Government may rocovor on the ~mpl~ed contract 
in quantum mcr~It. (Hcathfleld v° U.S. (187~I 
8 Ct. Cls. 213). 

o. %~hero the 9rolo~r offlc%rs Of the Govern- 
ment rooolVO services or property under a con- 
tract m~de by one ~4hos~ not an authorlzcd 
~gent of the Govorr~cnt, ~n~ they use it for 
l~wful purpose, so th~t the Government derlvss 

legal boneflt therefrom, %he contractor may 
recover the ~ctual vcluc of the ~roporty sold 
or s~rvlco rendered, (BOcslao v. U.S. (1866), 
2 Ct, Cls. i). 
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I<I<t 
extra work, (Dmroohcr v. U.S., 57 Ct. CIs. 521, 
see ~Iso Furr~s v. U.S., 28 Ct. CIs. 032; Simp- 
son v. U.S., 31 or. Cls. 217; 172 U.S. 372; 
Sangcr & Moody v. U.S., 40 Ct. CIs. 47, Lc~nan 
v. U.S., 41 Ct. CIs. 470. F.. & I. i~. Co. v. 
U.S., 32 Ct. Cls. 555). 

I. ~crc a contrcct provides that no ~llo~- 
anoo sh~ll be m~dc for extra ~,ork unlcss pro- 
wded for by ~ ~¢r~t~cn ogrocmcnt speo~Ty~ng 
the cost, ~n~ an of floor d~rectzng the ~ork 
rcfused to ontcr znto ~ ~r~tton agreement ~nd 
inslstcd that thc work ~s cmbr~ccd ~n tnc or- 
iental co~tr~ct, the contr~ctor's remedy ~Gs 
~ ~po ~l.to the superior officer ~f thc con- 
tr&ct so prov~des~ If the doc~szon of the 
supcr~or officer ~s ~dvcrsc, the contractor 
~s rom~dzlcss. H~v~ng loor£ormcd the ~ork 
~#~thout roquzring thc ordcf to be ~n ~rlt~ng 
hc c~u not recovcr for extra ~ork. (K~lmcr 
v. U.S., 48 Ct. Cls. 180). 

m. Or.-& docl~rat~ons of enzzgoncy ~ro 
• nvalid. (Cobb ot ~i. v. U.S., 18 Ct. CIs° 
514, 536} .  I 

n. No officer of the Govcrnmcnt h~s auth- 
ority to contr-ct for ~ndef~n~tc ~nd uncortazq 
amounts or quant~tzos. (Cobb ot al. v. U.S., 
18 Ct. C!s. 514, 5~6).  

o, Cl~m~nt c~r~not rccovcr for extra v~rk 
• n excess of th~ provided for ~n h~s contr~ct~ 
~qon such ~Iqrk ~s done ~n nls ov~ motion cnd 
~I thoUt dcfund~nt's request (Murghy v. U.3., 
13 Ct. Clso. 372, D~lc v. U.S., 14 Ct. Cls. 514| 
Phou;ix Bridge Co. Vo U.So, 38 Ct. Cls, 492), 
nor for oxtrz ~¢ork ~oh ~;~s n&vcr the sub3oct 
o.f ~ny ~gr~omont, nQr authcrlzed by the offlcer 
in ch~gs ~s oxty~s, nor submltted by hlm to 
thc %qr Dep~rtment (Churchyard v. U S., 100 
Fc~ • 9£01 

p. The Unit08 Statss %~!II ~1ot bc liablc 
to cn Imio&~cd obhg~tlon ~ssumod by a subordln- 
~tc zo~ v1oLtlon of the orders of hls suporzor. 
(Spr'~guo v. U.o.~ ~37 Ct. CIs. 4471. 

% 
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q. No impl~cd contract can ar~so vahor~ ~ an 
express contract v~uld be z~iogal. (Rccsx~o v. 
U.S., 2 Ct. Cl~.~ i). 

~r. ~ho Government may be assumed to have 
~oeeptod l~bil ~ty. 

(i) Whore the object of sale was ~ful 
and proper and Congress had author- 
~zod such purchase by general ap- 
propriation ~nd ~t would have been 
vol~d if rode by the proDor agents° 

(2] VWnorc, though purchased by am ~un- 
a~thorlzed l~rson, not the agent 
of the Government, ~t was regularly 
and properly del~vored to t~o offx- 
cots ~harged vath recoxpt of such 
property and ~s accounted for by 
the m. 

(31 ~ore thc property ~ntorod thee 
actual use of the Govornmc~it and 
boneflt was rocolvod therefrom. 
(Rccsldo v. U.S., 2 Ct. Cls° 
(18 61 32}. 

? 

s. Torts. 

(l) '~he Un!tcd States xs not ik%blQ 
for th~ ~rongful acts of its agomts. 
"It ~oes not undertakm to guaromtoo 
to ~my person the f~dollty of any 
of the officers or ag~mts %~aom it 
employees slnco th~ t wo~Id xnvolve 
it ~n all its opcratlons ~n endless 
emb~rr~ssmlnts, and difflcultlcs, 
and lcsscs, v~hlch ~ould be subver- 
sive of th~ public interest." 
(Gibbons v. U.S., 8 Wall. (1868) 
269, 274) • 

(2; ~nsrc the money or preporty of 
an ~nnocont person has gone ~nto 
the coffers of thc na~lon by moans 
of a fraud to ~vhich ~ts agent was 
a party, such money or property 
cermet bc held by the United States 
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ogaanst tho oi~am of th~ ~,rongod 
nd anDurod pzrtyo Thc ~gcnt was 

agent fcr n¢, suc)~ pUrpose, Has 
doings woxc v~t~a%cd by thc undor- 
lying dashon&sty, ~nd could confer 
nO rm~hts V~non hms pr~ncmpnlo (U~ 
S. v~ St~to B~nk, 96 iroS° 30, 36 
(1877), off~rm~ng i0 Ct. Ols. (1874) 
51 ). 

(3) ~h~rc as no imphod contr ct on tho 
p~rt of the Un~tcd States 9o n~/~o 
gc~d thc lo~s to ~tr in~avldu~l from 

, tho ~v-~cngful ~cts cf its cffaccrs. 
(L ngTcrd v. U 3o, I01 U~5o 341, 
Tompol w U.S,, ~48 Uo~ 121~ U.S. 
w Hollered Amcn6oa LiDn, 254 U.S. 

(4) No ~ctl~n is m~ant~.an~llo agzanst 
th¢ Unlt~d St~tos for a~ont's tort 
(~n~ury recelved by clalmant in 
elevator of governr~nt b~al~ing). 

(5) If an Officer of the United States 
takes the property o~ a ~mavate 
person for publac use ,~thout com- 
pensation he is habie ~n tor~ for 
the trezpsss~ although the Ocvorn- 
merit m~# also be !~able ~n ~v~n!S~ed 
~ t r ~ e ~ p  ~0 R e ~ i l y  de Camara v .  
B r o o k 6 ,  t 3 5  Fe£io 3 8 4 % .  

i% Manne r o f D%scharg~. 

a. Government contr~cts, lake pravate contracts, 
may be~dl~ch~rged by ~greemcnt, Or b2 performance, 
or by operatlon of lm~, or by Inp0~slbllaty of per- 
f o r m a n c o  ° 

b. Tl~e llke rules ~nd pr1~clples apply in oach 
typo of cOntrac~-publ!c and prl~ato~ In thu m~Ln, 
llko rcnDd~os an tho ~vent of dasputo or of broach 
are avaal~blc to tnc in3urod party~ 
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c~ Because of the l~m~tat~on of t~me ava~l- 
able for th~s d~scussion, two ~tcn~s only of the 
many ~h~ch m~ght properly be considered under 
the heading "D~scharge of Contracts ~nd l~cm~d~os 
for Breach of Contracts" ~ll be here ~nd~c~tcd, 
v~z. f~rst, the Government's s~menab~llty to suato 
and second, the responsibility of the Government 
as contractor for acts of the Government as 
legislator or administrator. 

2. f~nonablllt~Iof thq Unlted States to Sult. 
J 

a. The Unltod States is not suable of common 
rlght. Therefore, a 3~rson ~¢ho instltutes sult 
c~n do so only by bnnglng h~s ~ctlon ~n conform- 
ity wlth some posltlve act of Congress. (U.S.v. 
Clarke, 8 Pet. (18341 436, !idl. The Unltod 
btatos cannot bc sued ~Ithout its conseflt. (Cun- 
nlnghoJa v. Macon & B.R. Co., 3 Sup. Ct. (1883) 
292}. Since a sovongu can be sued only by hls 
o~vn con~ent, he may prcscrlbo the conditlons on 
~vhzch he will be sued. (Tre~t an~ F~rmcrs' L~an 
~nd Trust Co., 185 Fed. (1911) 185). R~ght to 
suc the United States in their own courts ~s 
strlctlF l~m~tod by the statutes gr~.nt~ng the 
consent (Tucker Act } ~#h~ch can not be extended 
by tl~c courts. (Re~d ~rock~ng Co. v. U.S., 202 
Fed. (D.C. 19131 314). ~hatover 8ut~cs the 
Government may assume, they are not enforceable 
against it ~wthout ~ts consent. (U.So v. Bab- 
cock, 250 U.S. 328). 

b. Congress, in 1910, accepted, on behalf 
of the Umted States, l~ab~l~ty to sult ~n the 
event of alleged infrrgeme~t of p~tents by t~e 
Government. (Act of Juno 25, 1910, 36 Stat. 851~ 
s~nee amended by the Act of July l, l~18, 40 
St~t. 7051. Prlor to 1910 o~mers of inventions 
~ere under the necesslty of provlng an Implled 
promlse on the part of the Government, ~hrough 
some authorlty or dlrect~on under ~#hlch the 
proper of fleer of the Government was v#orklng, 
to pay for the use of a patent. 

c. Inasmuch as the acceptance of l~ab111ty 
in cases anslng out of infringement of patents 
and out of broach of contract ~s a matter of 
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grace on the p.~zt of the sovereign It follows 
naturally that the exact p~ocodurc sot forth 
by statute must bc strictly follo~od by claim- 
ants. 

3. Acts of the Government in its Sovorci~n Ca~ac~t,~ ~. 

~. Leglsl~tlvc. The courts h~vc rose_redly 
hold that the United St&tos ~ ~ contractor c~n 
not b~ /~eld rospor~slblc for the United States as 

so~crolgu or l~ ~v~r. Ti~o Court of Claims 
~s p~s~od UlOOn caa~s in ~JhiGh the obligations of 
the contractor have boon !ncro~aod by the passage 
of t~rlff acts subsequent tO th~ making of ~ con_ 
tract so that t~o contrcctor suffered ~ increased 
co~t in th~ goods hc had ~grocd to furnish the 
Government. The court, in those c~cs, hold that 
the enactment of sUc~ a l~ ~s not ~ viol~tion by 
the Gowrnmcnt of its contracts. It must be ro- 
m~mb&rcd, of course, t~lat such ~ LL~ must bc 
gcncrol one ~ffoctI~ all citizens ~lLkc. (Soc 
Doming v. U.S., 1 Ct. Cls~ 190, Jonc~ & Bro~a~ v. 
U.So, ~d. 383; C~rmick & RoJasoy v. U.S., 20 Ct. 
Cl~. 12&]. 

b. ~ocutlvo. In ~orn~r v~ Unltcd St~tcs, 
13 W~ll. (1871) 25, the Suloreme Court hold that 
in contr~ct~ ~ffoctcd bj tnc subsequent adoption 
~y the Government of red, sensible regulations to 
l~rcvcnt fraud the Government could not b~ hold 
for brc~ch of ~ contract ~ff~ct~d by such r~gul~- 
tlons. Likc~izc, in Smoot'a c~sc, 15 Y~II. (18721 
36, the s~c c0u~t n~ld that the subsequent cdopt- 
ion b# t~ Unltcd States of ~ nc~ rule of In~pcc- 
t~on of ~ulupllcs do0s not of itsalf oon~tltutc 
brc~ch. If the contractor thinks that the ch~mgo 
of insp~octlon constltutos & bre~tch, /~c ~nust first 
m~kc ~ tender under his contr%ct ~ud h~vo accept- 
ance refused bQforc brlngi~g suit. 

c. Positive . Acts of ~ Government Office r. 

(i) While iBglsl~tlve ~cts ~nd ~dmlnls- 
tr~tlve ~egulat~ons in conformity 
thereto which chomge the status of 
a contractor hc~ve been held by the 
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courts not to constatute a breech of 
the contract by the United St~tes, 
~et, on the other h~,nd, posatlve acts 
of government of racers h~ ve frequently 
been determined to be bre.~ches. 

(2) ~ere a party to ~ contract h~s don~ 
~iI that ne obllg~ted h~mself to do, 
he has performed his contract. ~Aere 
~he Urated States ~ppo~nts ~n offacer 
or agent to ~ct for ~t, ~t can not 
escape respons~b~aty for the acts af 
such on el fleer or ~gent ~than the 
scop~ of h~s ~thonty, or avoad the 
b~nd~ng effect of the necessary am- 
pl~cataons that ar~se from has ~cts. 
If such officer or ~gent interferes 
~¢ith or Irevonts th~ contractor from 
performing h~s oblag~t~ons, to has 
d~moge, ~t ~s tho act of the Govern- 
ment aqd damoge~ n~y be recovered 
for a brc,~ch of the contract tho 
s~e as ~n the case of ~ ~nd~v~dual. 
(U.S.v. Smith, 94 U.S. 2!4; U°S. v. 
Bc~low, l~B4 U.S. 1231. , 

M. WAR -Tn[E CONTRACT  

i. Factors At t~nca~ g ~hc ~Jar-Tlme Procurement. 

c~. In considerang war-time co~Itracts we ~iust 
take into ~ccount : fzrst, the economlc c2d indus- 
traal problems attendant upon war-tame procuromont~ 
second, the permanent statutory l~mlt,~tlons of the 
contractual powers of Govcrnment~agonts; third, 
the probable tompor~y legislation ~hleh may be 
expected an a m~Dor war emergency~ and fourth, the 
extensive use by the Government t in war t~mo, 
of the right of onunent domaln, partly along nor- 
mal llnes ~d partly ~n unaccustomed c ~hannels. 
~;e must cons ider also the unusual actlvaty of the 
GovernmenZ an procurement, the general confuslon 
and uncort~anty Lu the llfo of the Natxon~ the 
speclal omphasas on the impllcatlons of the farst 
half of the word "cltlzon-contr~ctor"; omd l~stly, 
the pecuhar temptations ~ Nation's w%r necossl- 
tles bnng to the unscrupulously, acquxsltive 
OltlZe~l. 
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We ~rc near emcugh to a ~roat ~v~r to ~kc 
presur%otuous ~ attonpt to d~scuss thc f©rego~ng 
items a t  length. 

2. present ~]eg~slatlon ApRl~c~blo t o %J~r Necessxty. 

a. Congress h~s~enactod varlous st~tutcs mod~- 
•ng, ~n the ovont of v~ or ~n the iron,nonce of war, 
pe~co-t~me log&sL~t~vo restrictions upon the og~ncy 
po~crs of Govc~Lncnt ~gcnts; ~nd also v.r~ous statutes 
enlarging the powers of the President. The most 
~nportant of the~e ~.~ Ii be ~nd~c~ted. 

NOTE- It mtlst ~be remembered that in ,~ar or 
ether national ~ncrgo~cy unchcllcngod 
calls are n~do upon a vast reservoir 
of normally-unused powers inherent in 
the offlC0 of the Prcsldont. The 
courts h~vo conslstcntly uphold the d0c- 
trlne that a nation, llko an indlvldual, 
Is justlf~od in exercising ~ll ~ns 
~ssent~l to self-defense. Two presl- 
dents particularly, L~ncoln ~ud W~lson, 
h~V0 excrc~sed vast pop, ors outside of 
and beyond constitutional and statutory 
gr~nts~ and such ea~orc~so has ~n the 
m~n boon unquestlonoa and unchallenged. 
In emergencies l~ko to those faced by 
%hose t~vo executives ~t is probable thqt 
l~ke calls ~ll bo z~de upon presldon- 
t~l po~,ors. In the consideration of 
our aubject ~o cre conf~ncd~ hov~ver, 
to express grants of statutory ~nthor~ty. 

b. SSatutoi V prov~slon s. 

(i) Authority of the Pros!dent to place com- 
pulsory ordera. (Act of JttuQ 3, 1916, 39 star. 213}, 

(2) Authority of P~osldent to roqulslt 10n 
nauuf~ctunn g plants. (S~c Act ). 

(3) Authont# of Mr c~nd NaVy Dcp~rt~ents to 
nc~ko contrccts for, or purchases of, cert~in 
nocossltiQs for the current your without spo- 
cllkc autkorlx~t~on of Congress Or ~ithout an 
apgropn~tlon adequate ~o fulf~llncnt. (Not 
pnn~%rlly a war-tlmo provls~on but Inpm ta~t 
• nccrtaln contingencies ~n the ~nm~nonce of ~,~,.,,r}. 
(R.S. 3732, as amended b~ A~t of Junel2, 1906, 
34 Star. 255]. 
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(4) Authority of Socrct~ry of ~J ~r to zont 
or It&so or requxs~ion buxld~ngs for n~ht~ry 
purposes ~n the Dastrict of Colunbx~. (Act of 
July 9, 1918, 40 St~t. 861 ~md Act of July 8, 
1918, 40 St~t. 8261. 

(51 Authorxty of President to suspend 
"E~ght-Hour La~J". (Act of ~arch 4, 1917, 39 
St~t. 1192). 

(6} Authority to m~ke open-n~rket purchases. 
(R.S~ $709. Act of March 2, 1901, 31 Stat. 905. 
Act of June 12, 1906, 34 St~t. 258~ and uther 
statutes relating to particular branches ~n the 
War Dep~rtnent and to specxfxc ~tems of procuree 

ment • 

NOTE: These perm~ssory statutes are of 
restrlcted appllc&tlon xn ~ long- 
contxnued energoncy, such ~s th~ 
borld %;~r. Hey;ever, the courts 
h~ve recognxzed the poss~b~ixty 
of ~ ,,m~lltary emergency", ~.o., 

"an emergency v~n~ch arises ~n the 
fleld er in tlmo of ~,~r", con- 
tinu~ng "equally xn~n~nent over 
period of many nonths". (Thomp- 
son v. U.S., 9 Ct. CIs. (187~) 
187, soe also ~ov~ry's C~so, 2 Ct~ 
Cls. (1866) 68, and Sohnolder v. 
U.S., 19 or. Cls. (1884) 5~7). 

On April 12, 1917, the Socrct~ry of 
W~r issued 5n order doclarlng "~h~t an emergency 
exlsts ~thln the meanlng of Boc. 3709 R.S., and 
other st~tatos whlch o ~cept c~sos of emergency 
from the roqulrornnt that contracts for and on 
behalf of the Govornnmqt sh~ll only be made after 
advertlslng, Qs to all contracts under the W~r De- 
partment for the supply of the W~r Dep~r~ront ~nd 
the supply ~nd oqullx~cnt of t~o Army oJad for fortl- 
flc~tlons omd other works of defense; and unt~l 
further orders such contracts v~All be ~do vathout 
wesD=t to advortlslng for bxds xn the lottlng of 
the s~me~" but provldlng that "where tlme ~All 
pc rm~t" the re should be con~ult~t ion ~l th the 
Munltlons BOard rospectlng contemplated purchc~cs. 
(G.O. 49, April 28, 1917, resclnctod by G.0. ll9, 
October 22, 1919). 
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So far ~s ascort~mn~blo, the log~l~ty of 
th~s order moons nmvor to h~vo b~on ju4ac~ally 
questioned° 

There ~orw, dunng the World %~r, certain ~d- 
r~n~str~t~vo doczs~ons respecting Upcn-momkot 
purchasus ~rzl ~uong those. All purchases of ~al~tary 
supplxos ~rc no~z cnorgoncy pu~ch~scs and need not 
bc reported to the Sccrct~ ry of %{~r (Op. J.A.G. 
(1917) 400~12Z, G.0o 49, 19!7, doc~ not cover non- 
mil~tory purpo ~os~ e.g., r~vors ~c h~.~bors works 
(0p. J.~.G. (±918) 400o14, ,~nd compulsory orders, 
~,uth~n the clear ~ntcnt of Congress, nccd ~ot bc 
preceded by advertisement nor be ~n v;r~t~ng ~md 
s~gncd by the p~rt~os. (Op. J.A.G. (1917}76-340). 

Ko~;cvcr~ Congress ~pparontly did not regard 
the ststutory requirements fully suspended for in 
several .~rny ~ppropnntlon acts, 9artlcuL%rly thmt 
of Juno 4, 1918 ozad ~t of July 9, 1918, it en- 
acted ~ substitute. The provlsl0n in the latter 
Act re~ds° Provided, that whore prhctlcal so to 
do, no work is to be done 'or contract m~do under 
or by zuthonty of any provlslon of thls ~tct on 
or undcr ~ percentage or Cost-plus p~rcont~go 
bas~s, nor shall cmy contract~ ~hcro circumstances 
so Iccrnu~, bo lot ~nvolvxng n%oro then @I000 untxl 
~t least throe responsible competing contr, ctors 
sh~ll h~vo boon notified ~nd considered ~n connec- 
tion w~th st%ch contr~c~ ~nd oli contracts to be 
~wqrdod to the lo~est responsible bxddor~ the 
Gov&rnmcnt rosorwng the r~at to r~Joct auy and 
~ll bxds. 

(7) Authority to 9rocur~ pnntlng rand 
blndlng from commorclcl cstcbllshmonts. (Act 
of MAy i~, 1917, 40 St&t. 74). 

(8} Luthorlty of Pr~sldOnt to t~ke im- 
me~a~%te posaosslon of land, to the extent 
of the ~nterost to be -cqulred tnero~n, upon 
flhng of petlt~on for condemnhtlon. (Lct 
of July 2, 1917, 40 star. 241, hs amended by 
Act of April ii, 1918, 40 Stht. 519}. 

(95 Authority of Presldont to erect 
tonpor~ry fortl flcatlons, upon written con- 
sent of ~hc o~n~r (of land to bc used there- 
for) before Qxamln~tlcn of l~nd t~tlo. (Jolnt 
Boo. 21, Apr. II, Igg8~ 30 btat. ?37~. 
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(i0) Authority el the President, through the 
Socrct~ry of W~, to ~ssur~c control of ~ 
sjst~m of tr~a~port ~tlon or systems of tr~ms- 
port~t~on or ~ny p~rt thereof. (~ct of ~.ug. 
29, 1918, 39 St t. 645). 

3. Pro~rat~on of W~r-Tmmc Contract Forms. 

~. S~nco the World ~f~r w~r~ous agencies h~ve 
consmdcrcd doslrmblo contracts for v~r-t~no use. 
There h~vo b~on 9r~p#rod, by ~ be ,~rd ~ppolntoa by 
the .-zs~stant Sccrot.~y of W~r, forms for purchase 
orders; for f~xod price contr~ct~, for ad~ustmblo 
price contracts - compensation dopo~ng upon 

chc.ng~ng cost~ of zl~tcr~l ,~ud labor, and for ad- 
justed compcms~t~on contracts - c.a~ptc¢~ to the 
zany unccrt~n factors Involved in largo contracts 
or contracts in vh~ch performance extends over 
considerable parted. 

b. The deslrab111ty of hawng prepared, In 
t~me of peace, contract fo~s ready for war pro- 
cureraent is readily alJl~rent. Such forms aaould 
be as slnple as posslble, taking into account the 
confuslon and haste involved ~n ~ar-tlme procure- 
nent sad the inexper~ence of l~ny tempor~ pro- 
cunng off~cers; but they must provlde fully for 
all contlngencles theft ~y attend perfommance ~n 
economic and ~ndustr~al confusion ana ~u~t pro- 
~de fully also for ternlnatlon in necessity. 
Theoretlcally there ~s no essential dlfference 
bet~een ~eaco-tlm~ aud war-tlrao contracts, but 
practically thole are doflmto polnts of dlss~nl- 
larlty. Poaco-t~mo ccmtracts are r~de to conform 
to future condltlons whlch cmn be accurately fore- 
cast, they arc r~do only wlth those who expect to 
gain adw~ntagc through them. War-t~me contracts 
must prowdo for unexpected contingencies of ~Ii 
sorts, ~u them voluntary v~rg~in~ng g~vos v~y, 
on the l~rt of the ~trmotlc contractor, to the 
desire ~o serve the Government ~rresiccct~vo of 
gain, and, on the part of the unsmrupulous con- 
tr~ctor, to the dos~rc to profit ~n the Nation's 
nocesslty. 

c. LQ m~y note here cort_in provlslons ~h~ch 
must be incorporated In ~r-tlno contracts and 
ccrt~in cormldor~tlons to whlch ~ttentlon must be 
dlrected. These are: 
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(I) Doslrab~l~ty of prcpaxat~on o~ the 
actual contract ~n t~nc of po~co, so f~r 
as nay bc possible. 

(~] lhclus~on Of clsusos for dotorman~- 
~ion upon effective date of c<ntract of 
cortaxn t~n]s ~&xch cJnnot be accurately 
forecast ~n ~dvance, aS, c.~g., terms and 
r~o of payment. 

(3~ PriOrity clauses. 

(4) Provlsions consltutlng" the contractor 
baaleo for Gcvcrn~cnt pTopcrty. 

(5) Pr0vlsicns for dlsnlssa~, cf underslr- 
able ~uplQ~eoS • 

(6) Clau~s rclat~n'g t~ a~n~nxstrat~ve 
determxn~t~on of d~sputcs, suDjoct always 
to ~ud~c~al appeal. 

(71 ~.ltornatlvo clat%~os te becono operative 
in the event cf the contr~cZor's f~luro to 
~rTor~. F~r o~mplo, f~rst, the placlng of 
G0vcrnnc~t exports at the disposal of the 
contractor to oss~t h~m, second, the tok~ng 
8vet of the plant and operation by the Gcv- 
ornnont for th0 account of the contractor; 
~nd third, procurondnt elso~horo at cost cf 
cont r~ct or. 

(8) Clauses pr0vi~ing for asslstance to b0 
glvcn to the contractor iu socurlng of r~w 
nat~rl~ls cr fcr the furn~shxng of raw mater- 
1~ls tc him in the event th.t such r~J nator- 
l-ls ~ould Invc!vo hln ~n oxce~slvc othgat~ ns 
cons ldorlng h~s probable needs in ca~o the 
c~ntr~ct ~ ero tar~d ~. 

(91 Qlauses (in ad2ustod contracts] ~nal0.t- 
t 

ing terns and amounts of paint and provl~]ing 
for poi~altlcs f~r excass 0ost tv6r nginal 
ostlmatcs or for reward for sawnGs over such 
ost l~w2~t c s. 

Experlance in the World %V~r and 
cent ]nuod studles slnco ~¢lll enabl0 
us to develop adjusted compcnsatlon 
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contracts theft v~lll n~t ~nwte cxtr~va- 
g~nt porformomco but will re~rd ~ndustry 
~nd sk~ll and off~cxoncy. 

Such clauses should b~ b~cd en the 
propos~em that the contractor as en- 
titled to a fair rcturn. They should be 
~rxttcn ~u roc( gn~t~on of thc fact that 
only through f~r snd ~ust f~nomclal ro- 
tun~s to contractors ~o~n the Govcrnmont 
secure thc. max~mun of effzciont service 
~nd productlo~ Ln wqr. So f~r as human 
v~sdom and sk~ll c~m determine the bases 
upon ~ch such cloasos nust r~st profit- 
conng, but not reasonable przfits, ~ll 
be t ~  cut of ,~r contra~ts. 

(I01 Prowsicns for advonco i~ym~nts condi- 
tioned upon partial dcl~vor~cs or partial 
perg~co • 

(Ii) Prowsx~ns for changes ~n plans a~d 
s!0oc~ ficat~ons ~a%d necessary roadcustmonts 
of orlg~nal ostxm~tcd cost of contract. 

(12) Provis~on for termination omd for 
maunor of settlement ~n event of torn~-~%t~on. 

(13) Inspoctlcn cla~mlos - a Izttlo more 
strict than ~n a s~m~lar 9oaco t~mc contract. 

(14) Provls~is fer rclmbursQmGnt to the 
contr~ ctor for f~czlltles end materials whlch 
h~vo been ~ncludea in the centr_ct pr~e and 
~hlch the Umted States mlght ~Jlsh to purchase. 

Co ems o . 

i. Ch~n~o in v~o~,o~clnt of Govo~ont OfflcQrs. 

It is ~torostang to note in a consldorat~on of 
Government contracts the dovolol~mont in recent yo~rs of 
h~ghor concoptlcn of the Government's obllg~tl~ ns In its 
contractual xulatlcnshlps wlth its cltlzens. 

The founders of ¢ur N~tl cn onuncl ~ted in tho 
Fifth f~ondmcnt to the Constltutl~n a now princlplo wlth 
resl~ct t@ thQ ~ppropr1~tlon or use by the sovereign of 
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~he property of the c~t~zen~ In the governments to ~,hlch 
they could look for form and preceaent the sovereign and 
h~s interests ~ere l~ramount. Private property ~h~ch he 
desired he took as of n ght~ Personal services of h~s 
subjects he demanded as ~ell. The r~v~ Nat ~on ~as estab- 
lished upon the principle th2t soverelgn~ty rests in the 
people alone~ ~'he par~mobat, ~nte~est of the sovereign, 
i.e., the people as a ~hole in paat~cul~r property or ~n 
part~culs~r services ~as racogn~zel but ~t v~s dofln~tcly 
provldod that th~s r~ght could be enforced only ~h~n ac- 
compamed by "~ust compensation" aud accord~rg to definite 
legal ~ ocedur~. 

From the requirement ~n the Constitution that the 
Government must pay "Dust compensation" ~¢~s l~tor argued 
by adm~nlstr~t~vo off~ce~s the converse, n~ncl~, that ~r- 
res~ct~ve of any contractual obl~gatlon ~t has assumed the 
Government could never be ca] led upon to pay more th~u 
"~ust componsatlon". Thls contontlon ~s inlqu~tous. For- 
tun~toly the courts have not gonor~ll sustained it. 

Too often also ~n the l~st the Government has re- 
lied on ~t~ strength rsthcr than on the nthcn@n$ justice 
of ItS cle~ms ~n ~ts con~cnt~cn for a detorm~nst~on ~n 
its favor of d~sputes arising out of ~ts contracts. 

N(~, ~o are coming to sec that the Unltod otates, 
~hose contracts arc mcrc nu~crous, mo~c complo~ ~nd more 
extensive th~n thee of omy ot~cr contracting agency on 
Earth, must. in honcs~y~ond 3~o+±~0 and ~n the long run 
to ~ts own advantage, ~ub~ ~self to the l~ko rules and 
pr~nclplcs l~d do~m for its citizcns~ 

The rovlslon of government contract forms, recently 
undert~kon~ ~s one of the f~rst stops In ths ch~ngc - the 
el lmln at l on of unfo~r clauses and the rephraslng of others 
so ~s to g~ve to the contractor ~ust and fair treatment 
~h~le yet protecting ~doq~atcly the ~ntcrcsts of the 
Govornmcnt • 

To the officer, to ~¢hom the U n~ted States h~s en- 
trusted important po~Jors of ~gency, th~s new concoptlon 
of the Government's positlon in its buslness doal~_ngs brings 
a nappy op~ortunlty. I~ he puts hLmsolf fully in harmony 
v~th th~s sp~rlt aud understands intclllgently the rules 
and prlnc~ples underlylng contractual relatlonshlp he can 
not fall to represent the Unlted States efflclently. Thus 
~lso hE encourages the cltizcn to feel that a contract ~ith 
the Government ~,xll be performed b~ th~ Unlted otates falrly 
and honestly aud theft llabllltlcs and rl~ts of both con- 
tractlng parties w~ll be detcrnuned ~ccordlng to the rules 
and 9rlnc!plcs ~dopted by the courts ~s oqultable in 
~rlvato trar~ actl ons. 
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