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[~OVERI{ ~ COl' T~b~CTS. 

A. INTRODUCTORY. 

I. Importance of a knowledge of Rules and Princioles. 

Oiiied Sthie% a p rty to  ore con r sts t an 
any other contractbr on earth. As i%' is p~%~minenl because 
of the number of its contracts so also is it preeminent because 
of the diversity and extent of its contractual rel~tionshipso 
Every citizen should kn~r the rules and principles which 
govern Government contracts. In such ~nowledge he assures 
himself intelligent appraisal of the efficiency of the business 
side 8f go~ernm@nt. T~@ G6v@rnment officer or agent has the 
citizen's concern in such rules and orinciples and beyond this 
l{e has the concern which attends the ~sql~mn o~ligation of 
conserving public interests~ , ,. 

it is not at all desibable" {hat :he should be a 
t ~ ~ e ~ i ~ D e ] ~ i ' o f '  th%average bust- lawyer but he shot~Id possess me 

ness man who enters business cor~tracts prudently and ca~'efully, 
with a sure bno~rledge tel the obl~g;a%ions he llas , by his acts, 
assumed, and wi,th assurance as, %o,'%j~e rights he ~l~as acquired. 
Thus, as an agent for aaot&e,r:, :he cow, serves tlfe ~ights of his 
principwl and ~espocts the rig,!is 02 third par.ties. 

The agent of the Government, equipoed like the 
business man %o enter in:to simvle contracts w~th .assurance 
and understanding, safeguards {]~e~iDter6s¾~ dr• the United 
S+aies and avoids litigation. " . . . . . . . . .  

"Ti le  rules 'and p<ihciples we shall here consider are 
to be found in const'{iutionql orov~isions, in ~81~%utory onon±mont~, 
and in j dicial int rp[6'!a {on  of oo stitutio ar stot tory 
law, ' " " ' " " 

NOTE: Inasmuch as the time availabl$ for considmr- 
ation of ~t~n subjeQi is limited we shall 
throughout ~efer tb',lho Sccro%,hry of Ylar as 

' " tl'io contr~ct{ng'ag6ncy'bf'tho United Slates. 
It nay be lloro ipdicatqd that tp the other 

: 6xq6utSve d e p a r t n o n t s  t h e  same general 
re~trihtiye st~tutps, apolg. In this brief 
discussion, however~ minor variations with 
respect to statutory limitotions will not 
be indicated. 

I. 



B. STATES A CONTraCTOr. 

I. In Gener~al, Like Rules an~ Princ.iples Govern the 
United States as a dom~'r'ac~or and Ci'tizen - Contractors.'"" 

a. If it ~%he United States) comes down from its 
position of sovereignty and enters the domain of com- 
merce, it submits itself to the laws that govern indi- 
viduals there (Co~k v. U.S., 91 U.S. 389,398; U.S.v. 
Bostwick, 94 U.S. 5~; Smooths Case, 15 Wall. 36); and 
it has no immunity which permits it to recede from this 
obligation (a contract with an individual or corporation) 
f=r so far as concerns the particular transaction it 
divests itself of its sovereign character and takes that 
of an ordinary citizen. (Purcell Envelope Co. v. U.3.~ 
47 C%. Cls. l, citing U.S.v.N.A.C. Co., 74 Fed. 145; 
Southern Pac. R. Co. v. u.S., 28 Ct. Cls. 77). 

b.f The United State~ in its political capacity 
may, within ~he sphere of the constitutional powers 
confided to it, anti through the instrumentality of the 

departments to which those powers are intrusted, enter 
into contracts not prohibited by law and approoriate 
to %h~ just exercise of ±hose powers; no legislative 
authogization is required, ~uch power being .incident 
to the general right af sovereignty. (Dugan v. U. S., 

l~]eat. 172; U.3. v. Tingey, 5 Pot. ll4; U.S.v. 
Bradley, i0 id. 343; U.S.v. Linn, 15 id. 290; Cotton 
v. U.S., ll How. 229; Fowler v. U.S., 3 C%. Cls. 43; 
Allen v. U.S. id. 91.) 

2. Certain Laws and P~inciples Peculiarly Apo!icable 
to Government Contracts. 

a. Statute of Limitations. The Statute of Limita- 
tions is not applicable in Suits brought by the United 
States unless Congress in a given case has clearly 
manifiested an intention that it ~hall be. (U.S.v. 
Nashville, Chattanooga & St. Louis Ry. Co., ll8 U.S. 
12o). 

b. }(istake of Law. The Government may recover 
back mon~y paid Under mistake of law. [~isconsin C~n- 
tral R. R. Co. v. U. S., 164 U. S. 190). But when a 
settlement in a compromise agreement is made upon a 
full kflowledge ~f all the facts, without concealment, 
misrepresentation, or fraud (no mistake of law involved) 
it must be equally binding upon the Government as uoen 

. 
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the contractor; at least such a settlement cannot be 
disregarded by the Govertment without restoring to 
the contractor the properly surrendered as a condi- 
tion of its exocut~on. ,.U.S.v. C orliss Steam Engine 
Co. ,  91 U . g .  3 2 1 ) .  

\ 

c .  E s t o o p e l .  E s t o p o e l  m~[y be  d e f 2 n e d  as ~a p r e -  
c l u s i o n ,  in law, which prevents a man from denying a 
fact, in consequence of his own previous act, alle- 

f. gation, or denial of a contrary tenor". ~teph. PI 
259). At common law there was no estopoel against 
the sovereign and this rule is'apolied in some states. 
(Etae v. }Yilliams, 94 N.C. 891). Estopoel by record' 
and by deed have been aoolied against the state in 
various cases; but the weight of autharity is against 
the estoooel of the state in pats. (Harv.'L. Rev. 128). 
The stae is no% estobp~d from dehyi~g thee validity of 
a contract made without authority because the contract- 
or has in good~fai±h perforned services under it, since 
he must at his peril krow the ~uthor;ity of those who 
seem to act for .the state° (M~lhn V. State, 114 Cal~ 
578). Negledts an.d: omi sEi.ens o~ ,p~blic officers will 

~Am. Case, not ooer~te ~s e~spoel agai~nst the s:tate / 
1914 A 229): n~r is the state estopoed by the unauthor- 
ized acts of its officers~ (State v. Jahrans, ll7 La. 
286). But in ~galker:~. U,IS. , 139 Fed. 409, it was 
hel  tha t  a c t s  of i er  a th- 

orized to shape l~s conau'c~ a~' ~ne ~r~nsac~on, may 
work an s~topoel agai'ns~ ti~$ Government; and in State 
of ~lichigan v. Jackson L. &~S. R..Co., ~Fed. ReD, 69, 
ll6, the U. S. Circui~ Court of Apoeals held that while 
~he State may~hot be held resp Tnsible for the acts of 

its agent when done in excess of 1}is;powers, yet 
where a course of action'has been p~rsued with the 

knowledge and acquiescence of thes%ate, in which ne 
question of morals is involved, for a long time, the " 
state will be estopped from denying the agent's auth- 
ority. , , ., { 

d. OsteEsible Authori, ty. There is, this difference 
between ind~vid~als (as pr~ncipal~s) and the Government- 

thai that the former ale liabl,e to an extent of the 
power that they have apoarently given to their agents, 

while the Government is liable only t0 the extent of 
the power it has actually given to its officers. 
Salomon v. U.S., 7 Ct. Cls. 491). The Government is 

not bound by t}!e act ~ of its agent, ~less it clearly 

i 
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pears that he acted within {he scope of his authority, 
or was employed as a public agent to do, or was held 

out as'having authority to do, such act. (%~iteside, v. 
U.S., 93 U.S; 247; Le~ v. MuDroe, 7 Cranch. 366; Filer 
v. U/S., 9 Wall. 45). ' " ' '  

e .  Q u e s t i o n  o f  Good F a f t h .  The c o u r t s  h a v e  r e -  
p e a t e d l y  }/old that" gro'ss inadeq'uacy "of consideration 
is presumptive evidence of fraud.. (20 "Mich. L. Re,. 
104).. The Supreme Court has so ruled in a case in 
which a contract would cbmmit the agents of the Govern- 
ment to an a~reement "such as no man in hi~ senses and 
not under delusion" wbuld mhke[ on the" one hand, and as 
no honest and fair,man would apcept, on the other". 
( . ' ' 4 0 6 )  This case, ~owever, Hume v. U.S., 132 U.S. 

• d o ~ s  not lend color to the theory that the court would 
apoly a different"rule to pubiic than to orivate con- 
tracts; %.hough the Court of Claims has taken a reason- 

able and hbt inconsistent position in Beard v. U.S., 
3 Ct. Cls. 122, 129, viz. t'a court wherever there 
~re circuustances ~o excite suspicion, wil~ look 

" " ;IO 
narrowly into the ease and hold the party Tseeks to 
enforce such a contract to fflller explanation ajnd 
stricter proof of fairness than would be required be- 
tFeen two indivi'duais," sui juris, and e aoh acting on 
h£~ own behalf". (See also U.S.v. Carter, 217 U.S. 
2 8 6 , ~ 1 9 ) .  . .  

, • . o 

f. Extensio'n of" the Statue of,Frauds. So far 
as the war,Navy and Interior Depa.rtmSnt's are con- 
serned, contracts, with certain exceptions, must be 
in.writing and' signed by the 9ontra9%ing parties. 
(See R.S. "3744, as amended by the act of June 15, 
1917, 40 Star. 198). . . . .  • 

g. Public'Oompeti~ion. It is tl{e public policy 
of the United States to require all Governm@nt Cent- 
tracts , with certain statutory exceptions, to be base~ 
on public competit~ion. This policy is. adnptod to two 
ends: first, to sedure the best quality ~ at the lowest 
price; and second~ to as--ure equality of oo~ortunity 
to all who s~eek to render services o~ furnish sup ~lies 
to the United States. (See R.S. 3709). 

h. Suits against t h e  Go vornient. In a private 
contraot%6ih'partios~haVe adequat'e and complementary 
legal or eq,~it~ble remedies'in the event of dispute 

. 



of 
arising out of or/breach of contract. In a 
Government contract, the citizen has only such 
judicial redress against the United States as Con- 
gress has specifically given him and such redress 
must be sought in precisely the manner and form 
directed by statute. 

C. AGENTS OF THE GOVER~ERT. 

i. Co.~gress has Definitely Indicated the Power~ of 
Goverr~ne nt ~-ge-~,~.- 

a. ]~ile the United States has the right, subject 
to self-imposed restrictions and limitations, to make a 
valid and binding contract, yet Congress has safeguarded 
the inter  t s of t! e Government. bT-_7  aO  'ng ' undr  
Si'a'lutes - directiry, mandaLory, or ~rohibitory- i'gr 
the guidance and direc-ti-o'u-"~f~-~iid agents "of the Govern- 
'me~t. d'ertain insLructior~s governing the ca'rrying'ot{t 

--~--government agents of ~hese statutory provisions are 
contained in regulations issued by rife President as the 
,executive head of the Gove~rnment, or by the Secretary 
.of ~ar on his behalf." These i~structions, however, 
must follow, but not contravene, l egi~la±ivs enantments. 

b. The United States must ac~ through agents. 
~/hen it has contracted, th~h i~s authorized agents, 
with one of its'citizens' (the term h@re including par- 
tnerships a'nd corporations) to do or not to do a 
particular thing, the law imolies that it (the Govern~ 
ment) has so agreed and this agreement becomes a 
government contract. 

2. The Pres~ent. 

a. "The Executive Pwwer ahall be v~sted in a Presi- 
dent'of the United States of America. (Art. Ii, sec. 
l, Const)~ 

., 

.b. The P~esident~s power is limited by the ligis- 
lation of Congress. (U.S.v. Corliss, 91 U.S. 321). 

c. The President, as Commender-in-Chief of the 
Army and Navy, is vested with wide administrative and 
ex~cuti~e powers, and unless the exercise thereof is 
made. judicial by-express provision of statute, or is 
such by clear im~lica.iion, ma~( be delegated %o the 
head of a department t$ act for him apd in his stead. 
~en the duty imposed upon the President is judicial 
in character, it may not be delegated away. (V~eeks 
v. United 3i%tes, 277 Fed. 594). 

. 



d. ~he President and subordinate executive 
officers, whether military or civil, possess a limited 
cower to establish regulation.s, orovided these be in 
execution of; and supplemental to, the statutes and 
statute regulations, but not to repeal or contradict 
existing statutes or statute regulations, nor to make 
provisions of a legislative nature. (Opinions of the 
itlorney General). 

3. The Secretary of War. 

a. Shall conduct the business of the Department 
in such manner as the President shall direct. (R.S. 216). 

b. is~the regularly" constituted organ of the 
President for the admini§trstion of the Military Est- 
ablishment of the Nation. (U.S.v. Eliasbn (1842) 16 
Pet. 291, 3DI), 

c. His orde<s, in the business of the Department 
are pre~umea to have been issued in the m'anner directed 
by the Pr@sident. <In re Billings (1888) 23 Ct. Cls. 
166, 176; Truitt v. U;So, (190g)38 Ct. Cls. 39~; 
Wilcox v. Jackson (i839) 13 Pel. 498, 512). 

d. AI~ purchases and'~contracts for supplies or 
services for the miqitary service shall be made under 
his direction. (R.S. 3714). 

e~ ]:~ether he makes the contracts himself, or 
confers the authority uoon others, it is his duty to 
see that they are oroperly and faithfully executed; and 
if he becomes satisfied that contracts ~h/ich he has 
made hi~self are being kradulently e~ec~t~, or those 
made by others were made in disregard Of the rights 
bf the Government, or with the inteht to defraud it, 
or are being unfaithfully executed, it is his duty to 
interpose, arrest the execution, and adapt effectual 
measures to protect the Government against the dishonesty 
of such subordinates. (U.S.v. Adams, 7 Wall. 488, 477; 
Parish v. U.S., 8 Wall. ~89). 

f. Regulations made hY him, conformable to statutej 
may be anende@ or waived in their aoplication to par- 
ticular cases; but'waiver must be specific and must not 
take away or abridge rights, duties, and obligations 
define~ by statute. (Dec. Camp. 304-505). 

f 
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g. His written promise is not a binding obligation 
upon th~ Governmmnt where there was no authority in law 
for the ma~ing of such a promise. (Stansbury v. U.S., 
8 Wall. 33). 

h. He may exteud the time for the execution of a 
contract when the interests of the Government are not 
thereby prejudiced, aud particularly when its non- 
completion within the time limited is not duo to the 
negligence ~fi the ceutractor. (2 Comp. Dac. 242; 
Salomon v. U.S., I~ -~all. 17; U.S.v. Corliss Steam 
Engine Co., 91 U.S. 321; 13 0p. Atty. Gen. 101; 2 
Comp. Dec. 635). 

i; "He has no general"or unlimited power to bind 
the Government by indorsing or accepting•negotiable 
paper" and an accept?nee given by him "to contractors, 
uoon ~.hose contract no pap~{en%s have become due, is 
either an advance noon the' contract, or a loan of the 
public credit %o ±he con±rectors, both of Which ¢rans- 
actions .~e prol~ibite~ b~ express acts of Congress 
and are i'll'eg~i. The il~leg-a!ity.of %he transaction 
goes to the very foundation of %ha S@cret%ryls 
authority. He cannot be the agent of the United 
States %~.do %h~%-,which/,%l~e laws of the United States 
~xl~.ressly f o r b i d . "  (The F loyd  Acc'et~tances, 7 Wall.  (1868) 
6 G 6 ) .  - .  " . . . . . . . . . . . . .  

"4. ~he A~sis%an% Secretary Qf W~r. 

Under ~irection off the Secretary of ~far, he is 
charged with the• supervision. , of the procurement of all military 
suorlies; and chi@fs ~9 ~r'anches charged-witl~ procurement of 
supolies are required t~ repor~ direeb Zo him.. (Act of June 
4, 1920, 41 Brat. 764-765). ~" 

5. Powers and Lzmlt,,t~ons of Governma~ Agents. 

a. Secretaries of ~ar, Nayy and Interior shall 
furnish every offioer~ apoointed with authority to 
make contr~cts, with~a printe~ let±or of instructions 
and also wi±h orinted blank con{radt forms. (R.S. 3747). 

b. The Governmeot is liable ?nly to the extent 
of the cower it has ~ctual!y given to its officers. 
(Salomon v. U.S., 7 Ct. Cls. (187l)491).  

c. The Government has no officer who is a 
general agent. (S!avons v. U.S., 196 U.S. 229). 

. 
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d. Contractor Must Assure Himself of Agent's 
Authority~ ~Every officer o£ the Government. firom th~ 
President down to the most subordinate agent, holds 
office under the law with prescribed duties and limited 
authority, and in every instance the person entering 
into a contract with the Government must look to the 
statute under ~hich it is made, and see for himself 
that his contract comes within the terms of the law. 
(Floyd AcCeptances, Z Wall. 666; Filor v. United States, 
9 ~all,,45; ~]itesi~e v. U.Sr.£3 U.S. 247; U.S.v. Bar low, 
182 U.S~ 271;.Hume v. U.S~ 152 U.S. 40; Reeside v. United 
States (Fremont Case) 2 Ct. Cls. l~ Henderson v. United 
States, 4 Ct. Cls. 75; Garman v. United States, 34 Cto 
Cls. 237; Lind v. United States, 49 or..-Cls. 655). 

g. The Government is not beund by the act of its 
agent, unless it clearly appears that he acted within 
±he scope of h~s authority, or was employed as a 
public agent to:do, or was held out as h~ving authority 
to do, such act. (~]iteside v. U.S., 93 U.S. 247; Lee 
v. l~unroe, 7 Cranch 366; Filor v. U.S., 9 l~all, 45). 

f. Government Contracts Bind.United States and 
not Ageni~Personally. ~here a public agent acts in the 
T%ne of his~dutf a n~ b~ legal au~d~ority, his contracts 
made on account~of ,the~Governmen~ a r e  ~ublic and not 
personal, ~hey in/ure to the benefit sf and are ob- 
ligatory on the Government, not the officer. (Hodgin 
v. Dexter~ 1 Cranch 845, 363; Parks v. Ross, ll How. 
3 6 2 ) .  " 

g. Implication of Authority. Although a public 
olficer may n0~ bind ti~e ~Over~ent by contract unless 
authorize~ by law, such authority may be implied from 
the language of a statute imposing, certain special 
duties upon him. (Rives et al. v. United States, 28 
Ct. Cls. (1893) 249). 

h. ~/~en an executive regulation directs officers 
• off one cl'ass to make a contract on behalf of the United 
States, it confers no authority to make it upon officers 
of a dif£erent class, although employed about th~ same 
"government business. (Headnote, Camp v. United States, 
ll3 u.s. (1865) 648 . 

. 



g {~ %~,, %~w.. ~ 

i. The United States'are not to be held resoonsible 
for the acts and declarations of persons in charge of 
the construction of the work in the making of contracts, 
either as express contracts or by the implication of law, 
in violation of the authority of their superior officers. 
(£prague v. U.S., 37 Or. Cls. (1902) 447)° 

j. Implied obligation Invalid wher~ Express contract 
Illegal. An officer of the Government has no power t~ 
bind %he Government by the acceptance of property where 
its purchase would be illegal. On the contrary, such 
property could not be deemed to be received to the use 
of the United States~ (Reeside v. United States, 2 Ct. 
Cls. [ lSSe)l),  

k. ~"This court has al~,~sys "regarded the Government 
as somewhat in %he character of a ~,ard, and its officers 
"in the chi#acter of its guardian, and it has never given 
e'ffect "t'o a ~oont'ract where i't apoea'red that the contr- 
actor directly or -in direct'ly] by,'direct briberies or 
corrupt i'~fluences,'sodght to i~Dai'r - the good faith 
of the 'guar'di'~n.;" ('Garman, ~dm. v. U~.S.) 34 Ct. Cls. 
(1899) 237). -- 

. , 

laws rel~ting ~d i'rahd and self-interest in the making 
of Government cor~iracta.'.Thea~ ~.titu~es on the one hand 
forbid an officer or agent of the G~vernment who might 
have ,a pecuniary interest in'a ~r'6posed contract to 
solicit or induce the making of su@h n contract by an- 
other officer or -~gent; a~nd on the "other hand, they 
provide that no one pecuniarly interested in a business 
enterprise shall represent the Goverflm~n% in contracts 
with that enter~ori~eo These statutes also make punish- 
able the receiving of a bri.be or pecuni'~ry advantage 
by a'Government agent as ~ls~o t}ke :gitzing of such bribe 
or oecuniary adv~htoge to shch ~gent. So .important 
have the courts reg~,rded these statutes that they have 
modifie'd, som'e~hat,'to th$ advantage~of the Government, 
certain cou~uon-law rules of evidence respecting alle- 
gations of f#aud. " '  ' " 

the Gov-@-{~n~-$-n%. • Congre'ss has L orohibited agents or 
officers of the Government from Ma~,~_ng any contract 
with one who is a member of Congress. Certain statutory 

9". 



exceptions have been made to this orovision. The most 
important of which is ¾hat ~hich permits the making of 
a contrnc% mi¾h a corpora%ion for its general benefit, 
even though a member or members of Congress may be in- 
%eres±ed in the" corporation, 

"n. Forgery ~nd B.r~bery. ,Congress has also passed 
various laws relating %o for'ger'y and bribery, thus 
assuring %o %he Government the fair and honest service 

of its agent. 

o. Government Contract ~vith an Officer or 
age~lt of iho U~ited States. ~t this point it may 
be no{ed that while an officer or agent of the Govern- 
men± is forbidden to make any con%rat% or place any 
order with a firm or corporation in whio1% he may have 
a pecuniary interest or from inducln~ or advising 
another officer or ageni %o make a can%tact or place 
an order v~ith such, a firm oF corporation, yet there is 
no legal objection, to an officer or employee of %he 
Government entering i6%o: con[r'ac%ual r@!ations wi%h 
the Government or owning an]" inte~6fst f~ a" firm or 
cor.por.at ion .whSph en%e~ ~.nto "gon~racts v~-it h the 
Gore rnme n%. 

D. GENE2AL LII-ilT!~TIONS GOVERNING GOVERNN~NT CONTRACTS. 

i • S% a_~u% cry Provi s tohs. 

Congress has pas~ed certain general statutes which 
limit and define the contractual powersof GoverrLmen% agents. 
The most important of %i/ese are: 

a, The prohibition against' the acceptance of 
voluntary se ~vio@ "except in case of sudden emer- 
gency involving the loss of human life or the 
destruction of properSy". (R.S. 3679, as amended 
by Ac% of Feb. 27, 1906, 34 S%a%. 49). 

b. The provision that no contract or purchase 
shall be made "unless the same is authorized by la~ 
or is under an aonropriat~ion adequate to its fullfill- 
ment" with certain restricted exceptions in the }~ar 
qnd Navy Deper%ments. (R.S. 3735, as modified by Act 
o f  June 12, 1906, 54 S%a%. 255)~ 

r . 
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c. The prohibition against expenditures in 
excess of appropriations or the involvement of the 
Goverr~.ment in obligations for future payment of 
money 'in excess of such an~,ropriation;s "unless 
such contract, or obligation is authorized by law". 
(R.S. 3679, as amended by Act of Feb. 27, 1'306, 

34 Star. 49): 

NOTE: To be "authzrized by law" *** a 
contract must apoear to'habe been 
made %ither in oursuan6e of express 
authority given by statute, or of 
authority necessarily inferable 
'from som~ duty imposed upon or from 
some' pO~we~ given to the person as- 
suming t~ contract on behalf of the 
Go'verumeut. (15 ~p. Atty. Geh. 236). 

d° T)~e prohibitio~ against the use of contingent 
funds excep~t upon the written orders of the head of 
±he oroper executive department'. (R:~', ~683.) 

' e~ The :pPo~is{:on tl~at Congres's mast make appro- 
pri~ti6ns in~:spegifid terms or specifically authorize 

contract %9 be ex6cut6d, (Act of June 30, 1906, 34 
Stat~ 764)'. " No .au%horlty cam'be given by inference. 
(1:80p." Atty. Gon. 176). 

. f~ "The'~rovi~ion tkat,.with certain statutory 
exceptigns ' appropriations are restricted to the 
fiscal"year" indicat@d. (~ct of Aug. 24, 1912, 57 
• ~otat, 487, as modlf~ed by'Act -of March 3, 1919, 40 

S t a r .  1 3 0 9 ) .  ; ' r" " 

g, The requirement that. all,balances of aporopriations 
'bills and made specifically for the servi~ceof any fiscal 
7ear, and remaining," unoxponded al the expiration of such 

f i s c a l  .  ear, shal l  be Pa  n o° h e 

fulf~llment 5z contracts properiy m 
year; and b~lanecs n~'t ne,~dod f~r such purposcs shall 
be cartload to "iho surplus fun4. This Section, however, 
shall not ~poiy to a~,~ropriations known as permanent 
or indefinite aporopriations. ~R.S. 38~90)- 
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, h. The prohibition against the making of con- 
tracts f~ stationary or other suoplies for a longer 
term than one year from the time the contract is made. 
(RJS. 3735). (To this orohibition there are certain 
exceptions in the Post Office Department). 

" r. i 

i. The provision relating ~o reports to 
Congress respecting the ~s~ of aopropriations. 

228). . . . . .  

j. The provisioffihat all sums appropriated 
for the various branches of expenditure in the 
public service shal! be applied solely to the 
~bjects for which they a£e respectively made, and 
for no ethers. (R.~. 367B);- 

k. The prohibition a~aipst .sdv~nce payments. 
( R . S .  36~8). ,. .. 

NOTE: Statutory exception: Newspapers, 
magazines, ~ndp6riodicals. Excep- 
tions by int]erprdtation~ Payment 
for goods b6ugh% f,o.b: ship~ing 
point and ~aft~ial" p dyment~ under 
nanufacturing 'con{facts j (0p. J. 
A~G. 76-70Q,(191Z);(ilComp i Gen. 

. . . . . . . .  

!~ pa£tial payment Government 
becomes owner of part paid for. 
(20 Op. Atty. G e m . [  . 7 ~ 6 ) :  ] . 

1 .  The p r o v i s i o n  %ha% ne  - p a y m e n t - f o r  s e r v i c e s  
o r  s u p , ~ l i e s  u n d e r  a" b o n ~ r a c t  s h a l l : e x c e e d  v a l u e  o f  
t h e  s e r v i c e s  r e n d e r e d - "  o r  %he s u o n l i e s . . f u r n i s h e d .  
( R . ~ .  3 6 4 8 ) .  ° , : r  .' , ' .  " '  

m. C e r t a i n  s t a t u { o ' ~ v ' " "  ' • restrlctions an~lieable 
on!v to the District of Colombia. The most burden- 
some of these in time of waT or threat'ened war, i, 
e., those which rel~ite %p the ~en{ing or leasing 
or requi~sitioning o~ buildings 'for mil~ary purposes, 
have now been modified with respect to such contingencies 
in the future. (See Act of J~21y 8, 1918, ~0 Star. 828 
and Act of July 9, 1918, 40 Star. 881). 
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n. The prohibition sg~ins% the employment of 
laborers and mechJnios for more than eight hours 
in one day° To this nrahibition there are certain 
important statufo,-y exceptions. In time of national 
emergency the Presider.t is authorized to susoend the 

provisions of the law %o the Gav~rrmentts be~efi%~ 
(Act of Aug. i, 1892~ 27 Stai. ~40~ as amended by 
~ct ~f March 5, 1915, 37 Star .  726). 

O- The prohibition against the use of convict 
lab6r. (This ~s an executive restriction under 
date of l~ay 18~ 1905~ based on a public policy set 
forth by Congress with reference 1o the hiring out 
of Federal prisoners to orivate contractors - Act 

" of Feb. 23, 188Z, 2~ Sta~. 411).. 

p. The provisions respecting hours of labor 
for employees other than those covered in the 
"Eight-Hour Law". (See Act of March 3, 1893, 27 
S~at~ 715 and act "of March 15,, 1898, 80 Star. 
31~-317).. 

q, The provis~ons of the statutes relating 
to the "civil service". (Th@ necessities of war- 
time activity would seem to urge some modification 
of civil-service r~quiremehts'upon proclamation of 
the President in time of national emergenc~). 

9, The prohibition against ,the assignment of 
Government dontrac~s ,, ,S, 5737) 

Under thSs head it may be noted: 

(i) S.tatu£e is for tl%e,.pKotection of 
the" Un~{~d ~%ates. '(H?gness ~. Chi lberg (1915) 
2'24 Fed." 28. 139, C.C.A. 492; an~ for 
its sole benefit. (Tinker and Scott v. 
U.S Fidelity and Guaranty Co., 169 Fed, 
211  212.) '" 

(2) ~t ~ i~ienaed to seo,lre to ~he 
Uniled S~ates"t!le personal atientlon and 
services of th~ contractor (Francis v. U.S. 
( i 8 7 ~ . ] . I J C t .  czs. 638). a~4 a ~ r ~  the 
integrity of~bidding. (19 0p. Atty. Gen. 
V T ! .  
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(3) It bars action by assignor as well 
as assignee. (Wanless v. U.S. (1870) 6 
Or. Cls. 123) 

(4) Government cannot set up an attempted 
assignment to bar recovery under an executed 
contract. (Dougherty v. U. 8. (1888) 18 0t. Cls. 
496). 

(5) An officer of the Government cannot 
authorize an assignment in advance. (19 
OP. Atty. Gen. 186). 

(6) Government may recognize or repudiate 
an as~gnment. Dnlaney~Scudder, 94 Fed. 6, 
I0; Federal h~g~ & Ptgo Co. vo U.S., 41Ct. 
Cls. 518; 5 Cp. Atty. Gem. (1821) 758; 15 

(i87 ) 236; 16 id. 278). 

(7) If a surety advances money, agreement 
to share profits is not an assignment. (Bowe 
v. UJS., 42 Fed. 761: Anderson et al. v. Blair~ 
80 so. ~i). 

(8) Any substantial transfer is within 
the or~hibition. (Francis v. U.S., Ii Ct, 
cir. r6~8) : ., 

(9) Subletting of a part of a contract is 
not aft assignment. (~ite v. McNulty, 49 
N.Y.S. 9033 26 Aon. Div. 173, judgment 
affirmed, 58 N.E~ 1094, 164 N.Y. 582). 

(I0) There is a distinction between 
"the assignment of aGovernmen% contract an~ 
an ss'signment of money due under a contract. 
The former is void, and passes no title, 
legal or equitabl~; the latter passes title 
to the money due, as though it were the sale 
of a chattel. (Choteau v. U.~., 9 C¾. Cls. 
155). (See also R.S. 3477). 

an as~IgDmen~, ~lei(i v. U.b. 
16 Ct. CIr. 434). . ' 
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(12) ~ corporation loaned to ccrry out a 
contract is nat ~n assignee. (U.S.v. ~txman, 
152 Fel. 816; 821),6 

'13) 1~n essential requirement is that 
contract~ retain personal responsibility, 
through he perform by ordinary business 
methods.' (~ianning v, Ellicott, 9 App. D.C., 71; 
Stout, Hall & Bangs v. U.S., 27 Ct. Cls. (~85). 

(14) Contract for materia% is not an assign- 
meat; (U.S,~9~'F~rley, 91 Fed.'@74). 

(].5) The Government is liable {o the assignee 
era patent, (Federal ~,~'g. & Pig, Co. v. U.S., 
42 Ct~ Cls~ 479),  

E, PUBLIC COI~iTIO.I, 

!o Introductory Statemento 

~ " a. One of the most i~por%nnt s±'at~tes relating 
to oo6trqcts ev@r enacted by Congress is that now 

known as R.S. 5?09. Under it contrscts f~r practic- 
.ally everything furnished to ii~e Governmmnt, except 
p erson~l seryices, must be made upon ~dvertisement. 
This 'statute was origlnally passed uoon the outbreak 
of the Civil Nat, 

2. Star ry Provi~ions. 

a. All purchasss and contracts for supolies 
or services in any of the Departments of the Gov- 
ernment, eicept'for personal services, shall be 
made by a Jyertising a sufficent time previously 
for ~roposqls respecting the same W hez the public 
exigencies do not require the immediate delivery 

of the articles or 6erfprmance of the ~ervice. 
* *  (R.S'. 3709/. 

, c 

b. S~milar specific statutes have bpen passe~ 
reSating to the several executive deFartments , to 

• particular branches ;in the severol ;departments, 
and to such particula~ cdntfdcts as those relating 
to purchase of horses, steel, and means of trans- 
portation, to the construction and repair of 

15. 



buildings ~nd to oublic cartoge, Certain gener~l 
as well ~s certain soeci~l exempting statutes have 
also been enacted. 

3. Judicial Interpretations. 

The trend of judicial interpretation may be 
indicated bricfily: 

a. "In the absence of any exigency, in fact, 
or ~ny daclarod by the Secretary, or any thor 
can be judicially inferred, we think the portion 
of the section ~hich requires advertisement is 
mandatory, and a contr,~ct m,~do in violation of it 
is void." (Schneider v. U.S., 19 Ct. Cls. 547, 
551). 

b. A contract for personal service" is one 
by which the individual contracted with, rend2rs 
his personal service to the Government through 
its agents, thus himself becoming the servant of 
the Government. (15 Op. Atty. Gon. 235). 

c. l~ore discretion is vested in an officer 
or board of officers to dr~clarc an emergency, 
and n contract is made in which this discretion 
is oxcorcisod, the va~idity of the contract can 
not be mad~j to d,~pend on the degree of wisdom 
or skill which may hav~ nccomp~nied the exer- 
cise of the d~scrotion. (Bpood's gase, 8 Wall, 
77, 83). 

d. Docisio~ of officer in command is com- 
elusive unless it is shown that the emergency was 
not real, on that the transaction was not one of 
good faith and the re,sult of necessity. 
(St0vons v. U.S., 2 Ct. Cls. 95). 

o. An exigency exists when from any cause 
that is necessary for the good of ~he public 
service the article should be procured or the 
service performed without any delay~ (Roosido 
v. U.S., 2 Ct. Cls. l, 51). 

f. ~ declaration of emergency must be in 
writing; an oral deBlaration is invalid. 
(Cgbb etal. v. U.S., 18 Ct. Cls. 514, 538). 
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g. Ooen :uar~et purchase shoul@ be made with 
the care a ~rudent business man would exercise. 
(Child v~ U.S., e Ct. Cls. 176); and such pur- 
chase should be m-',de at the place where articles 
of the descriotion are usually bought and sold, 
and in the mede in which such purchases are or- 
dinarily made between individual ~nd in~.ividual, 

° • 

(2 Op. Atty. Gen. 257). 

h, 7~ military emergency, an emergency which 
arises in the field or in time of war~ canbot be 
measured by orecise rules, but may continue equal- 
ly imminent o~er a period of months° (Thompsen v. 
U;S., 9 Cto Cls. 187)o QSec~ also Mo$~ry~s Case, 
2 c t .  Cls. 68), 

i. ~easonable publicity satisfies require- 
ments. (3 Comp. Gen~ 862) o 

" j. Xn officer, who 'has failed to comply with 
requirement, cannot make a cousequen,tly invalid 

m contract obligatory upon the ~overnm~,nt by per- 
mitting performance thereof to proceed to any 
extent. (15 Op, _~tty. Gen. 859). 

F. BIDS AND BIDDING. 

I. Purpose of Securing Bids. 

a. The ~a',~s wish respect to ~roposals and 
bids have been designed to assure the United 
States the benefit of comoetition among those 
desiring to furnish it supolies or render ser- 
vices to ~t, Congress having assured compe- 
tition has orovided fcc t1~e imtegrity of bids 
in R.S. 3737. This statute forbids the trt~ns - 
fer of any cDntract or orde~ or interest therein. 
Thus a bidder is prevented from making several 
bids, one by himself and others by his friends 
and emgloyees ~ to be consummated later by as- 
signment to the real bidder f~r WHoa they all 
acted. :ilso the statute ~reven%s ~he bidding 
for, and ob%~ining qf~ contracts for more specu- 
latioh by oo~tYncto~s who have neither %he in- 
iention nor ability to perform them but hope 
to sell such contrf:cts at a profig to bona fide 
bidders or contractors, 
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b. "These statutory provisions provide a 
uniform system for the purchase of supolies. 
They embrace all the requirements to secure their 
object. They contemolate the advertising for 
prooosals by competitive bidders, a fair and 
and imo~rtial ooening and comparison of the 
bids, an~ an a~ard by comneten% authorities." 

2. Separate Proposals Required. 

With exception of certain river and harbor im- 
provements, the statutes require the Secretary of War to 
i~vite separate oroposals and make separate contracts 
"f~r each~ork, and al~o for each class of material and 
labor for each w~rk". (R.S. 3717, and Act of SeBt. 19, 
1890, 28 star. 452 and Act of July 25, 1912, 37 Star. 

3. qules and Principles Governing Bids and Bidding. 

a. Secretary of War to prescribe rules and 
regulations respecting bids. (Act of Apr. I0, 
1878, 20 Stat. 36, as~amended by Act of March 5, 
1883, 22 St,~t. 487, 488)~ 

b. Sufficient time should be allowed for sub- 
mission of bids to assure competition. (Act of 
July 5, 1884, 23 Stnt. 109). 

c. In certain instances opoortunity to bid 
must be ~iven to other Government %stablis!mnents. 
(Act of June 5, 1920, 41 St~t. 975). 

d. In certain cases competition should be 
limited to locality mearest'points where sup- 
plies are needed, conditions of cost and quality 
being equal. (Act of July 5, 1884~ 23 star. 109). 

e. Preference shall be given in certain 
cases, to articles of domestic production and 
manufacture, conditions of price and quality 
being equal; and to the extent of compumption 
required there by the public service, in certain 
cases, preference, shall be given to "articles 
of American production and manufacture produced 

on the Pacific Coast". (R.S. 3716)o 
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f. Bid@ers must be given op'~ortunity to be 
present at oogni~g of bids. ,R.S. 3710). 

g. The bidder may withdraw his bid before 
the opening . ,~cffett, Hodgkins & Clark Co. 
v. City of Rochester, 17S U.S. 373) 

. . . h .  F grmal errors, in bids may be waived, 
providin6 they affec¾ or alter the bid in no 
substantiil way. ~ohealey, p. 178. 

i. Correction of substantial unilateral 
mistake in a contract conner be made by Government 
officers and, generally ~peaking, would net be 
made by a court of equity. (Shealey~ p. 17~). 

j. ~ere the mis%'ake i~ mhtual and common 
to b'~ti~ " "  houris part!es ' of eq'uity wili grant 
relie~o (H'earne v. ~_arine Ins. Co.,, 20 Wall, 
4 8 8 ,  4 9 0 ) .  " ' 

"., k.,.- C on~.~ac.t.ing offic.er ~has no "authority 
to waive compliance with essential terms of 
rules and regulatinns. (20 Op. Atty. Gen. 496.) 

' I. An 'irresponsible bidder may be rejected 
but rejection must 'rest striotl'.v 6d statutory 
grghnds , "i~ o.~ r~jection n~a~ not be arbitrary 
or capricious. : 2 8  0p~ Atty.-'Gen. 3@4). (Act 
of J,~ly 5, 1884; 23 Star. I09). 

m, C, ongr~ss may validate contracts illegal 
because of~st~t~ory.d~fggts. ,,T~,e .most r~ecent 
exercise ~z such ±eNls±a~zve. vallaa~1on oz un- 

• e n f o r c e a b l e  contracts was ; i n ,  t h e  ~ s s a g e  of the 

• " ' D e n t  A c t .  . "  

n. Legal Effect of Acceptance. There is 

considerable confusion as to the legal_effect , 

of the acceptance of a bid. These general orin- 
. . cip!es dan b ~ i~di~c~ted: .- ,, 

(I) If the executien of a fomal c o n -  

tract is not required by statute, the acceptance 
binds both" the Government and the oontractoro 
(Garfielfle v. U.S.~ .aS U.~q. 242; U.S.v. Purcell 
Envelope Co., 249 U.S. 313). 

6 
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(2) If a formal contract is not requlre~ 
by statute but the acceptance indicates that 
a formal contract will be made, the accept- 
ance binds both the Governmgnt and the con- 
trabt~r. (Adams v~ U.S., 1 Ct. Cls. 192). 
(See also Schneider v. U.S., 19 Ct. Cls. 5~7). 

(3) If a ~ma~ contract is required 
(under ~S] ~7~A) the acceptance binds the 
bidder, although the United States could 
not be held if it subsequently,refused to 
executem the'formal contract." (U.S.v.N.Y. 
& P.R.S:~.'0o,, 239 UjS. 88). 

(4) If a formal contract is required 
by statute, or {s ~on%~mplated though 
net required, }the sffArand acceptance indicate 
• the precise terms which c~n be incorporated 
in the formal contract. (Milliken imprint- 
ing Co. v. U~S., 40 Ct. Cls. 81; Garfor~ 
I,[otor Truck Co. ~. U.S., 88 Ct. Cls 53; 
Piercb Arrow I,{otor Car Co. v. U.S., 58 Ct. 
Cls. 582). 

o. Wr%tten Guaranty to ASaomp~ny Bid. The 
Secretar~ $f war 'may require every bi'd 40 be ac- 
comohni4d ty a wri'tten guaranty to the effect 
that the guarantor undertakes that the bidder, if 
his bid is accepted, will when required, give 
bond to furnish the sup'~lies proposed or to per- 
form the servloe required. ('Act] of Apr. lO 
"1878, 20 St'at. 38, as amefided by Act ~f March 3, 
1883, 22'Stat.'487.~ 488)'. 

p. }~er ~ bidder binds liimself to keep bid 
open sixty days the Goverrmant has no right t~ 
"accept after sixty days..(Hal~ane v. U.S., 69 
Fed. 819; U.S.v. Carlin Coast. Co. and the ill. 
Surety Co., U.S.D.C., South Dist. of N.Y., May 
1912).~ . 

G. REQUISITES AND *VALIDITY OF CONTRACTS. 
,. , , ,, 

1. Authority of an*0fficsr or'Agent to Bind the 
United States, 

Th~ United States, ]ike a corporation, can 
act only through its officers or agents. The authority 
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of an officer or agent must be found in some constitu- 
tional or statutory ~rovisiono See The Floyd Acceptances, 
7 Dall, 686; Hone v, U,S~, 218 UoS. 328. Unlike the 
representative of a corporation, an officer or agent can 
bind the United States ~y conif~ct ±othe extent of his 
actual authority on!y, The S~preme Court has repeat- 
edly held that the do,~tri~es cf ostensible authority and 
of estoo,el are inao~l~uaole in government contracts, on 
grounds of public oolioy. H~,~ev?r in United States Vo 
Speed, 8 Wall. 77, the court held that ~hen a statute 
confides a descretion to an officer~ a person dealing with 
him in good faith may assume that the discretion has been 
properly exercised. Thh principle ha ~ been further 
extended by the Court of Claims in Thompson v. United 
States, 9 Ct. Cls. 187, %o this limit; that where a 
discretion is vested in a suoerior offi~@r, whil@ the 
transaction is with a subordinate, the contractor may 
assume that the discretion has been exercised properly 
by the suoerior and that the subordinmte is acting in 
accordance with the suoerior's orders without requiring 
their production. 

~. Statutory Limitations on the Authority 
of Governmen-~ i~gen • so 

Three imDortant statutory limitations on the 
powers of Government agents are: 

a. Those which req,~lire contracts, with 
certain excentions, robe made as a result of 
advertisement. 

b. Those which orohibit the making of a 
contract binding the Government to pay more 
than the amount aporopriated for the purposes 
of the contract. 

c. Those which require certain contracts 
to be reduced to writing and si~ned by the 
contracting parties. 

3. Co,men Law Rules. 

a. Once an agent or officer's authority to 
make a partiQular contract is established and it 
is determined tha± there are violated no statu- 
tory limitations upon the mode of its exer- 
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cisa, then his &cts tf of far grad &cc~t.-nc ~ are 
to b~ civ~n the same l~g~l effect :~s ~.r_ ~ the 
like acts of the ~L.~ nt of a privy.t] p31'son, 

b. .is the common l~v: rules r~sp>ctin~ offer 
'~nd ~cc~ptunoe , , p p l y  to Go~.~rmnent contructs so 

do th3 like ru]_~s-vith r.~f~r.~nco to considera- 
tion, speci~l fo~'m.i~tT~, c~p ci~] ~ of l~'rti~'s, 
re. lity of cons?nt, ~.nd i ~g.lit~,. of object, 

~. "Jll $ t COW, Den s~tion." 

c~. 0f t~ ;.l_~m:-nts nocess-:ry in :~ oontrnct 
only one, "consiC~rution '', will b ~ h~r • not3(i, 

~-nd ciscus~ion of this ,l~-m]nt ~dll be confined 
to the ~d3qu-cy of consid3r<Lion so f ~r ~s it 
~'~l~ot3s to "just comp3ns tion". The Constitu- 
tion ~rovidas th.t privy.t* oro'o~rtj • sh:dl no~t 
be us~,a for public use witho~t "just como,nsu- 
tion". R_,ccn~ly th] theo~'y !n.s barn ~a%~ .need 
tLut _n 7 contz',-ct w.Jch purports to bind th. ~ 
Go~rn.~'~t to p.y mot: them jus~ comp?ns~.tion 

for benefits r:nc.~r_.d or to b~ r.,nd_,r.,d is un- 

enforc-~ob] ? ~md ~oid to tl_<~ e]'_coss o~,,r, just 
comp-ns~.ticn. ThJ theory is th':.t sine ~ th~ United 
Bt~-t_~s must pt.y just compms<tion to the in- 
~olunt. ry ~on~or or s21]c~', th- con~ors. ~ is 
impli.~d, n_x~ly, that it m• 7: not b., c'~] ]~'-d uoon 
to p:.y mo~'~ th~.n just ccmo.-ns: ti~n to the %~o]- 
unt~ r~/ contr' ctor, 

"This would s.~.,m to bo but mother, ' w:.y 
of s_ying th.t in gov_~'nm.-nt contr:~cts, contz'~ry 
to th3 rule -~p;ol~c.ble in th_ ~ c.os. ~ of contr cts 
b.~twean priv..t.~ individu:~lz, th. ~ :~dequ,.cv of th_ ~ 
c o n s i a _ ~ r q t i o n  c, h i c h  th~ Gov. , rnm.~nt  i'_~c_~iv ~d m ~ s t  
bc inqui~'~ into. ThJ proposition, ~f tru?, 
woul6 b' st<~tlin{7 in its r sults, for it v:ou/d 
mrt.n th..t _,ll contr, cts nd s~ttl_'m>nts, ?~3n 
thougL m:d~ in ~ood f:~ith, v:ould b~ subject to 
ov.~rha~uling, sinc- it is ~/im.itt>£ th=.t th.: 
[}o~ ~rnm ,nt m~, r~co~ ,r b, cl[ men ?y p:.id unfit 
mist:,k_ ~ of i <v. (S,~3 7isconsin C,~ntr, 1 q.R. ~o. 
v. Unit e St~t~s~ 16~ U.S. 190). i-or~o~ ,r, 
th~ utt, tut_" of limit..tions is not Oo/Lc ~bla in 
suits b~'eught ~g.inzt the Go~.~r:m~nt un ?ss Con- 
gr as in ~- gi%?n c .z ~ h s 013 ~rly m tnifest~d n 
int>ntion that it ch l] b~. {S>. U1~t d St<t,s 
~'. N_~h~i]]_ "~, Oh tt,.noog~. & Sb, L. qy. CO. I18 
u. s. 12o). 



of an officer or agent must be found in some constitu- 
tional or staiutory zrovision~ See The Floyd A~ceptances, 
7 Dall, B66; Hooev. U,So, 218 UoS, 328~ Unlike the 
representative of a corporation, an officer or agent can 
bind the United States ~y contract tothe extent of his 
actual authority cn!y~ The ~,zreme CoL~rt has repeat- 
edly held that the doctrioes cf ostensible authority and 
of estoo~el are inap~l~aable ~o government contracts~ on 
grounds of public policy. H~,~vcr~ in United States v. 
Speed, 8 }/all. 77, the court h~id that when a statute 
confides a descretion to an officer, a person dealing with 
him in good faith may assume that the discretion has been 
oroperly exercised. Th~ principle has been further 
extended by the Court off Claims in Thompson v. Hnited 
States, 9 Ct. Cls. 187~ to this limit; that where a 
discretion is vested in a superior officer,-~hile the 
transaction is with a subordinat4, the contractor may 
assume that the discretion has been exercised prooerly 
by the superior and that bhe subordinate is "acting in 
accordance with the suoerior's order~ without requiring 
their production. 

~. Statutory Limitations on the Authority 
of Governmen~ ~gan' s. 

Three imooriant statutory limitations on the 
powers of Government agents are: 

a. Those ~ich require contracts, with 
certain exceotions, to be made as a result o£ 
advertisement. 

b. Those which prohibit the making of a 
contract binding the Government to pay more 
than the ~uou~t aporopriated for the purposes 
of tlle contract. 

c. Those which require certain contracts 
to be reduced to writing and signed by the 
contracting parties. 

3 ~. Co,.~m_6n Law Rules. 

a. Once an agent or officer's authority to 
make s particular contract is established and it 
is. determined that there are violated no s~atu- 
tory limitations upon the mode ok its e~er- 
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cise, then his &cts cf offer ~nd acc?pt,~nc. ~ are 
to b. ~ giv3n the s~ne l~'J~l off~ct us ~or. ~ the 
like cocts of the uc-nt of u pri~u.t~ p~rson, 

b, As th~ common l,~v: rules r~sp>cting off.~r 
'~nd ~cc-~ptunce ..pply to Go~.~rmn~nt contr'.cts so 

do t~. like rul~s-:ith r,_~f.~r.~nc? to cunsider~,- 
tion, spcci,.l form.l~t? ~, c..p cit~- of p:.rti.,s, 
r_,.lity of cons_-,nt, _rid ]~g.J~ty of obj3ct, 

, "Just Cor~oens~.tion." 

&. Of tLe _~13:n>nts nocois~ry in :~ contr~:ct 
onl,v one, "consiu:r~tion", -viii b • h~r ~ not_~d, 
:=nd (isous~ion of tfl]s 'l~m2nt ill b~ confined 
to the ~.c~]qu-cy of oonsic~rr.tion so f,.r ,~s it 
f~l, ot~s to "just oomp2ns tion". Tha Constitu- 
tion ~rovid.~s th,t priv:.t~ oroo~rt;- shcd/ not 
b) us~,d for public use without "just como~nsu- 
tion". R_,c.'n~ly th: tli_~ofy ! ~ s  b~ ,n '~a'v ncod 
tLut &n~ ~ contr..ct w . , i c h  purports to bind th- ~ 
Go~ _~rn'~m~nt" to p .U :~mr= th..n, just comp.~nst:tion 
for b2n;fits r~n~.~r_~d or to b. ~ r.,nd_~r.~d is un- 

enforc-:,blo .-rid ~oid to the e~.'coss o~u- just 
comp,ns..ticn. Th~ thoory is th:;t sinc~ th? Unit:d 
Sttb:,s oust pt~y just comp~ns~.tion to the in- 
~olunt. r~, ~ndor or s_~]lc~ ", the- conv~rs. ~ is 
impli~d, n_,m.~ly, th,t it m Y not b., c d]~d u~on 
to p:.~ mo~';, th..n just cc, mo_,nsJtion to the wol- 
unt ~ contr: ctor. 

" T h i s  w o u l d  s.~.,m t o  be  b u t  . n o t h ? r  w:., N 
o f  s _ y i n g  t t L . t  i n  g o v ~ r n m . - n t  c o n t r ~ c t s ,  c o n b z ' c r ~  
t o  t h~  r u l j  , ~ p p l z c . . b l a  i n  t h e  c,~s.~ c f  c o n t r  ~c t s  
b.~t//.~_~n priv,_t • indi~idu.'.is, th~ :~dcqu,,c.~ of th> 
co nsi~Jr<t ion -,.,hich th) Go~rnm,nt r~c_~i~ ~d mast 
b~ inquiz~d into. The p~oposition, if tru>, 
would b.~ st.rtiin{~ in its r sults, for it would 
m_'_,n t~.t _./i contr, cts nd s-'ttl~mPnts, ~T2n 
though fm.dJ in good f:.ith, v/ould be subject to 
overn..ullng, sinc, it i~ ~.dn, itt.,d tht~t th, 
Go~ ~rnm ,nt r..~T il~COW .*r b .ci~ n:on <,' p.,id on= )r 
miat.,k~ of I c,v. (S~2 "7isconzin C)n~_~,: i q.R. Eo. 
v. Unit.or St.t~s, 16~ U.So 190]. i ' , - o r , o \ ' r ,  
th. ~ stutut.' of ]imit..tions is not ~ocltoL~bla ~n 
suits b~'cught ~g inct tb. ~ Go%'.~r::u.~nt unJ2ss' Con- 
gr ~s in . ~fi~?n c .s_ ~ iz,s c]. ~' f l y  m'.ntfest-d .n 
int~,ntion th.t it zh 11 bg. (S>:, Unit d St°.t,s 
~'. N.ch~iilc, Oh tt,.noog~. & St. L. RT;. Co. 118 
u. s.  12o). 

22. 



"No theory" better calculated to gestro F 
confidence in the Government, or to furnish a cheao 
method of advertisement to the self-seeking 
politician has yet been su{~gesteel. Far better 
that the Go~ermnent should occasionally be forced 
to pay excessive compensation, than that the 
citizen should be deprived of the incentive and 
desire to serve its needs from the well grounded 
fear that ha might be compelled to submit to 
e~pensive litigation to retain tl~t which richt- 
fully belongs to him. 

"Fortun&tely ti~e deciCed cases do not 
g,i~a any re~l sup~ort tc this theor~, . I~. fact, 
the converse of the proposition is implicit, if 
it is nut expressed in them. ~ * ~ 

* * "It ms,V he true, &nd rightly so, 
that ~ court, ~vb~n~er there ~re circumstances 
to excite suspicion, v;i]l look narrov;ly into 
the c~sa and hold th9 p~rty nho seeks tc 3nforce 
such a contract to full3r ~xplanations and 
stricter proof of fairness than v~ouid b~ required 
bet',vein tyro inCividuals, sui juris, and ~&ch act- 
ing on his ov;n behalf. * ~ ~ 

* * * "On the other hand it is equ~l]y 
clear th&t, in the ~bsence o{' fraud or mis-" 
representation involving a brD~ch of v;arrant~,, 
the Ggv~1~nm~nt cannot b~ h~Id liable to.th~ con- 
tractor for mor~ than the contract pric~ r~gard- 
less of the value of the b~n~fits conferr, ed uoon 
it or the cost to the contractor". * * * Grover 
C, Grismore, Contracts with the Unit?d States, 
Kichig~n Law Review, June 1924. 

b. 'Vhat is "Ju.st Compensation"? 

" * * * Broadly stated, just cemponsation 
means that price at which a purchaser is "JJiiling 
to buy, although not compelled to buT[. In the 
matter of condgmnation of r~al estate it is not 
difficult to appl~ this rul~ und r~ach z sat is- 
f~ctor~ answer, sinc. ~ real ~state is lar~ly 
governed ~os t.o its wmlue by local conditi,.ns and 
circumst-nc~s; but when ~tt,mpting to fix j1~st 
compensation for m~rch~.ndise or oth~r p}rson~l 
property it is not so ~cs~,. For inst:~nc-, the 

j ! 
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Pc ym:~ster G-n:r i ~f th_ TM Navy holds thut just com- 
p?nsuti n m~uns t~e m~rk>t price pr~u~iling ut 
t~'~e point of con~r~nd~?ring. This might c<~usc ~n 
actuul l~ss to tho ou~er of .the ~rop~rty who 
might hut- ~ purch~.s3d this prop?rty for s,.le in 
sore3 other s3ction cf th- countr~ 7:h3r~, th> otto.9 
~,,ulu be much highor. Th~ Supr~m. ~ Court of tb2 
Unit3c St~'~t~s h~s in the case of ~ioncn&cohela E:u~. 
Co. ~'. Unite, St.t~s, IA8 U.S. 312 (,1893), c3ci'Jed 
thut just ccmp_~nzation is ~, full :rod perfect ecu~v- 
mlent for the i,roT..rt~ <~nd nut th~ owner, this 
d.~cision hu~ing bs~n used in'u c~s. ~ in which reJ.l 
estuto w..s condemned." Sb_~l,>F, L::;.v of Ge~rnm-~nt 
Contrg.cts, p~ges q5-~6. 

"In the nu:tt3r of merch~ndise, strmn@.~ as 
it m~y sJem, n( true guide ox~ sts in fed?rul de- 
cisions ~s to this question cuzin~ the Civ~l "%.r, 
but since th3n s number of ~ecisions ~fford some 
light as to wh~t is n:e~nt b F just etmpensction. 
In the o~se of "Vilmoth ~. ~.rrison, 127 Fed. 49, 
5~, (1904), it h~s bean decided to be that orice 
at -vhich the owner can m~ke himself whole b~f our- 

oh&sing in a g3nsr~l m~rket, while in !~[arsh~]l w. 
Clark, 78 Conn. 9 (1905), in & well considered 
upinion by Chief Justice Bal~:¢Jin, it is st~ted 
that the trdinary me~sure of damages for ~ fa~l- 

.ure b~? ~ ~endor of goods to deliver them as agreed 
is the difference, if ~ny, between the contract 
price and t hei%" higher market ,~rice at the time 
and pl~ce agreed upon for deli%'erT° Dq~ile the 
case Lf Bullard %. Stone, 67 Cal. i~eo. 477 (18S5) 
is fuunc.eu'ubon a California statute, y2t t~h~t 
statute ~oes not. in any ~-~,a~y affect the ~~lue cf 
a Cecisi,n as to market price and as a n~t~er cf 
f~ct business men can probably apply this ~eci- 
sign more readily to their c:,vn particular ce.ses 
th&fl most other ecisions. The court in this 
case said:" '~B} • the r~rkpt v~lue :¢as m_~ant the 
price or sum for which ~n equivalent ctu]d 
reas~nabl~,, ~nd fairly be purch~s3a at ¢,r near 
the pluoe where the ~roperty shou:d l~,x3 b~en 
#eli%3r~q, un,. ?;ithin ~ re.~.scn~bl? time after 
f~ilure tc i. ~li~e~'.'' Genea&ll~. ~cc.,pted mar<}t 
quotations, c~s ount~in3d in price lists, n?-~,s- 
papers, trade ~j~.urm~is, t~'~de ciz'cuL~rs, ?to., 
}~e som3tim~s b~n ~,nnitt3d ~s 0~i" _~nc.: vithout 
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proof of their accur_cy (see 12 Am. & Eng. Armo- 
r&ted C~oseS, 129, note), but ~iv;..~s when it k~s 
been shown that they h.re besn b.<ss~ uoon reliable 
sourc3s of inform~stion. Kt. Vernon Brewing Co. ~. 
Teschn.~r, 108 Kd~ 157 (1908); Sissons .. Cle~e1,,nd, 
etc., R.R. Co., i~ l:ich. 689 (1866)," Sheale~, 
Lc~ of Qo~'?z'nm~nt Contr.~ots, i~g~s 46-47. 

5. Contr~cts ~.,,be in r_tLnq. 

a.. Contr~cts n~,de by the s~cr-,t,.ri~s of W',r, 
N~" and In~erior mu~t be told2 in ";riting a,nd simn~d 

, at the end th~reQf. Th:~ st: tute m~[ing this r~quir?- 
msnt m~nautory Ls in ~ffect _n extension of the 
Ste~tute of FrLuds: The.s~e ~[na of judici',~l r_~'.son - 
ing .'~pplied go the co r~mon~lq.~# Stt~tute of Frauds has 
bean ~pplied to this stntutory ext~nsi0n. In c 
recent impDrtm)t decision, th~ Uni~t~8 ,St;.tes ~-. N ~'~" 

Yo~'k :.nd Porto Rico S; S. Co,;,(2~9 U.S. 88), the 
Supr'~me'Court ]~.s bald that :~ bi6der, in ~. case 
;vhere the st~utute raquire$ form~1 v~rittm contr:~ct, 
b~com~s bound -.<mL~ his propos:.l h~s b~en '.ccDpt~d 
[~nd t~.r.,t lie c,:4~not s~bs?qu}ntly rafuse to ex?cute 
the formLl ~ritten ,co ntr~ct':;nd perform the s}r- 
vice,'t~&tbough the Uait~d Stut~s vzould,not b,] held 
if it should subsequently refuse to ,ex~ut~ the 
contr:;ct. This decision in ,i.~g<.l 9ffdct h~Ls be- 
come n p:rt of the stutute. (R.S, 3744~ :.s ~m~nd_,d 
by the'Act o£ J un~ ]5, 1917, 4u star. 198). 

b. To the statutory] requ!rement just indicated, 
Congress has ma@e certain exceptions, e.g., in the 
Z'ar Depa~tment~certain ri~er and hmrbQr contracts 
and certain contr%cts that are to be performed 
withi'n sixty day,s and De~'tain contracts t]~t are 
not in e;~cess of ~500. 

c.. The statute -~vas designe@ to .crescent frauds 
"and ~rjuries a~inst the United ~tat~s and the 
part~] .;:ho makes a contract ~ith an off.icer --:ithout 
ha~in{ it reduced to ",;tiring aids in the ~o]ation 
of the law. .~ ", 

d. Contracts to be Si<1~ed, The ~statute u/so 
requiters the signature of both par,ties "at th. ~ ~nd 
thereof". A consie~ration of this r~quir.~m3nt raises 
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questfons as to the e~uthority of the signer. 
On the p~rt of the Go~ennment tho contract should 
be signed by the officel ~ho ~xecutes or deli~ers 
it. In u recent case the Court of Claims ~a]~- 
dated & "proxy-signed" co1~tre, ct v~'here the dele- 
gation of a~thorLty vlas explicitly and expressly 
indicated in the contract. Despite this decision 
it is safe to assert that "proxy-si~ned" cofitracts 
are in gengrul opon to l~gul question. On the 
lo~rt of the contractor, th~ uuthorlty to sign" 
should be d efinitel~7 and explicitly indic,lted. 

6. C0ntructs Requiring A poi:o~l. 

A contract v/hich by its ~erms is made subject 
to the &p~roz~l of the he~d of the dep,~rtment is not a 
contract until it is so approved (~[onroe ~. U.S. 184 U.,$. 
524; lttne" %. U.S,,43 0t.01~.~36; Little Falls Knit- 
ting Co° %.U.S,, 44 id.l); approval is a condition ore- 
cedent to tl~e legal offeet of the agreement (Ikzrragh v. 

Cathell %, U.S.,46 id,368; konroe ~. U.8.,184 U.S.524); 
and the contl~actor ":,:ho begins ",,:oz'k b3for~ aoopro~El does so 
at his D~cn risk, :~nd such approval need not b7 ~n u'riting 
(Sp~a~'s Case, 8 Vall.77). But ratification by the res- 
ponsible officer :'ill rgnder ~n unauthorized contract ef- 
feoti%~ ~nd ~%lld (Ford ~. U,S. 17 CT.Ols. 60) ~,nd 
f~',ilure to ~'~ • ~t~fy until ~fter d~livery thereunder has 
begun operates :~s a,~4ai~er of all the time limits, bl~t 
lea~es the contr:,otor bol~nd to deliver vithin u r3ason~,ble 
time. (Little Falls Knitting Co.,U.S., 44 Ct.C1s.l; 
Noe'l Construction Co. v. U.S. 50 Ct. Cls. 98). 

7. S upblem~nta i Contracts. 

&. Should be m~de ,only in c~ses :h~re ob- 
stacles or unfores~,~n conditions ~rise, or ;hen 
the ~overnment desires to ~bandon the v~hol~ o~' 
pbrt of {ts undertaking; ~nd the~ should alwsys 
be made in the interests of the United States. 
[0p. J.A.G. (1914) 76-400; 8 Comp. Dgc. b49). 

b. Cannot be m~de ,~hen the r eouirements of 
public con~petition would thereby be illeg~lly 
a~6~d~d. (0p. J.A.G. (1914) 76-400). 

o. ~equira ne;:- consid3r~tion, ~(14 Como. 
Dec. 25~). 
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d. Are ineffective to bind the Government 
when made after main contract has been fu]]y per- 
formed. (25 Comp, Dec. 7L4). 

e~ Should not be made for the purpose of 
interpreting t~e ~eaning of terms of the ~ncin 
contract; such trrms are to be interpretad ac- 
cording to accepted rules without r~gard to such 
supol~ment~! contract. (25 Comp. Dec. 764). 

f. Should not be made for the purpbse of 
correcting a mutual mistake; but such mutual m~s- 
take must be submitted to the Gen~r~ Accounting 
Office proven with convincing e wid~nce and then 
the written contract ;.ill be read in accordance 
with the real intention of the oart~es~an~ claims 
for addition~l pa~@nt :ill he s~ttled accordingly. 
(27 CoreD/ Dec. 109). 

g. Where made for the benefit bf the Govern- 
ment, canc~lling original contract after p~rtial 
per fornyance~ the ~m,ount to ba paid fo~ cancella- 
tion ~s a walid obligation ~gainst the appropria- 
tion co~ering the original contract. (26 Comb, 
Dec. i70)o- 

h. ~Vher_ ~ terms th~r3of depart from the orig- 
in~l contract, the supplemental contract being 
for the ~ccomod&tion of the G~)~ernm~nt und,pre- 
pared b~, &n officer of tl~e Go ~ ornm?nt, construc- 
tion of ambiguous tee'ms will be tb the ad~ntsg'e 
of the plaintiff. (Sh<~ridzn-!Z_irk Contrzct Co. 
v. U.S., 52 Ct. Ols. 407). 

8. Al~eration of .Contrnct. 

a~ The United 8tat~s h~:.s the sam_ ~ po-,ver through 
the heads of the ex.acuti~] d~p..rtm~nts c~nd th.~ir 
officers and ugents to ~ l t a r  or modify the terms of 
a contract that a pri~ate individual has. (2 Comp. 
Dec. 182). 

b. The hrads of the executi~,e d2p~rtm~nts may 
act for th,~ms3ives in such ms.tt~rs or m'~ y sp_~cially 
.d~l~g~.te their L~uthority. ~xoeri)nc~ h~ving shD-'n 
t'h&t it frequently beco~i~s necessury to m%k,? cbunges 
or modifications in plans and specifications for 
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public ~ork a~ter the contract has been signed9 
it is customary to insert a clause in ~eference 
thereto. It migh,t, of course, be said th&t 
strictly speaking such a change or modification 
o~erates to bring about a ~eparture from ~hat 
v~as advertised in the proposal, that thus •the 
bidders are not put upon equal terms and ~ in ~ 
consequence to a limited extent the ~oeneficial 
object of advertising is impaired. But in an 
opinion given to the Secretary of War it ~vas 
stated by the Attorney General: "That a modi- 
fication ~here the interests of the G6Ver~nent 
~vill not be prejudiced or any statutory pro- 
visions violated thereby may well be provided 
for in every contract to ~hich the Government 
is a party~ and that a contract so modified 
is not such a ne~ contract as must be preceded 
by an advertisement for proposals from bidders". 
"21 Op. Atty. Gen 207, 2111.' 

c. Neither party can m~e alterations in 
a contract ~vihtout the express or implied con- 
sent of the other, but if th9 p~ty required 
to make ,the ~ltor~ti0n does so ~}ithout protest 
and then accepts pa~nnents and givgs receipts 
in full in ~ceord~nce ~ith thu terms of the 
contract ao ~ltercd ~ithout mc~king ~V com- 
plaint, he thurcby ratifies the alterations 
and ~ill bc bound thereby, (l~imrtin v. U.S., 
5 Dt., Cla. 215! Peck v. U~o., 14 Ct. Cls., 841. 

d. If, however, ~n &gro~mcnt is not entirely 
clear in its terms, and an officer of the 
United States ordurs the oontr~ctor to do work 
v~hich the court ,holds could not have boon in- 
tended under a reasonable interpretation of 
the contruct, the contr~ctor may receive his 
additional expense oven though he ma&o no ob- 
jection to the tdded performance. (U.S.v. 
Gibbons, 109 U.Z. (1883] 200). 

c. If the co3tr~otor refuses his ~ssent to 
changes ordered, ho m2~y recover the incruasod 
6xponse to ~'hich he is put in making' the ~Iter- 
~tions. ( Dr.le v. U.S., i4 Ct. Cls. (18781 514 
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f. His consent is presumed - unless he makes 
objection- if the change ordered is of such a 
aature that the officer in cl~'ge might reasonably 
suppose no additional exl~nse woul~ be caused; 
but not presumed where the change would necessarily 
add to the cost. (Dale v. U.S., 14 Ct. Cls. (1878) 
514; Ford v. U.S. 17 Ct.Cls. (i%81) 60, 79). 

}~° CONSTRUCTION AND INTERDP~TATION OF GOVEILNMENT CONTRACTS. 

i. ,Like Rules Aoplicable to 2ubli~ and to 
Private @ontracts, 

a. In the const1~action of contracts the prin- 
ciples and rules applicable to: contracts in general 
are likewise ~[~plicable to Govd2nment contracts. 
(Hollerbach v. U.S., 233 U.S; (1914) 165). 

b. A contrac~ amended it the.request of an 
officer of the Unite& States and for its bene- 
fit, the language being ambiguous, will be inter- 
preted against the interest of thd Government in 
conformity with common-law rule that construction 
will be more strict against part~ writing the 
contract. (Garrison v. U.S., 7 V/all, 688); benefit 
of doubt will be given to the side'that did not 
prepare the contract, (Otis v. U,S.:, ~ 20 Ct. Cls. 
315; Ndgar Thomson 7Iorks v. U.S~, 34 Ct. Cls, 
205; U.S.v. Newport News Shipbui&ding Co., 178 
Fad., 194;, Castner v. ~udduth Co~l Go., 282 Fed. 
602; U.S, v. Bentley & Sons Co., 2.93 ~ed. 229). 

c. Previous and contemporary transact ions 
' and facts will be considered to determine intent 
of parties. (Brawley v. U.S., 96 U.S. (1877) 
,168; Garrison v. U.S,, 7 'Vall. 688). 

• , 

d. Government c~n 01a'im no more favorable 
rule of construction and interpretation than a, 
privat~ individual. (Otis v. U.S., 20 Ct. C/s, 
315; Edgar Thomsoft Works v. U.$.~ 3& Ot.Cls. 205). 

e. Where there are two possible constructions 
one n~king contract l~wful, the other unlawful - 
the '~ former will be adopted. (Hobbs v. iicLean, 

~ i17 U.S. 567; U.S.v. Cent. P~c. R.R., 118 U.S. 235). 
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f. Doubtful expressions will be interpreted 
q~ainst the p~,rty using the l~nguage. (0hambers 
v. U.S., 24 Ct. Cls° ~SV; Simpson v. Uo8., 31 Or. 
C is., ,217 ). . ~ ~ . 

g. In cdnfllct betwee2 general ~nd a~cific 
provisions, latter will prevs, il. (Erickson v. 
If. S., i07 F~d~ 2~4 1 '~:" ' 

h. In ambig~oi~,y, court will-~,dept ~ractical 
construction of p~,rti@s, according t@ Jhich work 
was done, over literal m~ning of tL ~ cehtract. 
(D.C, v, Gallage, r, 124 U.S~ 505); @~t~ an e~- 
press or tacit agre~m~Bnt as to nD~qing of terms, 
both p~rties are bound th_~r2byo • (}/2rrio~n v. U.$., 
i~ Ct. Cls. ~ 2B9). ,- •: 

i° Contract ambiguity may ~be ,explained by 
co~respond~nda. (v~alker v~ U°S.,,:243 F~d. 686), 

"- ' t 4. . 

j. In a cl~rical error ~,totala, unit 
price will co[ntrol. (15 Gbmp. D~c, ~J • 

k. In  .~rreco'ncl~labl,~ ~dnfj*ic.t b~t~veen ~s- 
s ~ t i a l  t~rms of sp~c i f i ca t ioms ~nd..t~e con- 
tract~, t~e contract is vei'd • for n~oe~tainty. 
(U.S.v. ~llicott, 253 U.S. 524)~, : 

i. In cas~ of" ~n]~iguity,: prior negotiations 
may sometimes be r~ferred oto.,~ ,(U.:S~ v. Beth- 
lehem Steel Co., 205 U.S. 105; Chambers v. 
U.8., 24 Ct.' CIs. "'387,.~3'93"). .., 

m. ~ade usage or bustomma2,be shown to 
prove m~aning o~" doubtTul terms,, ,~Bow~rs Dr~dg~ 
Co., v. U.S., 211 U,S. 176; 12 Comp. Dec. ~i20; 
705; 14 id. 733; 17 id. 581"~; ,but that contracts 
havq be~n n~dq by tl~ parties :in r~lianca on the 
long, co nt inu,~d custom ~f gd~.~rnm~nt departments~qgu~4v~ 
as to con,Qtrdctio;~; does not affect •th~ n~cessity 
for such custom yielding to the positive language 

ton" Paine, of a statute. [Hough v. 194 U.S. 88). 
n. 
n. 7fner~ con~'act is lost, contents may be 

shc~ by 'proof "o'f exist~nc~ ~nd terms. (Trav3rs 
v. U°~., 5 Ct. Cls. ~Bg; 4 Comp. Dec. 82). 

p • 
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o. S]Tecific reference in a contract to oth}r 
writings, _..~'~t'q.~ ........ .=.~.~e ~ l%tt~r ms curt. of con- 
tract L,-,~'~ v . . . .  ~;aruce~ F~d~ Cos. ~57 7; 22  

O_p., Acty, C-,Jz,.~ ~8'), .  

][~ in repugnance betv,'een wr-itten and printed 
t~rms, the written terms will pff~vlil. (Thomas 
vo Taggart 209 U.S. 585; Harper v. Hochstein 278 
Fed. 162; Kagan v. Scottish inc. Co., 1£9 U.S. 
42Z; Lipschitz Vo l[apa Fruit Co., ~2Z Fed. 698), 

q. V~hen subject ra%tter concerns interests 
of the public, contracts are to be construed 
liberally in favor of public (Jby v, St. Louis, 
138 U. S. 1); and g overr~ertal functions cannot 
be hold tu have been stipulated aiva y {y doubtful 
o~ ambiguous provisions~ (Roger's P~#k 'Vc, te~ Co. 
v. Fern, s, 180 U.So 624)~ 

r. Construction of printed Government con- 
tracts should be unvaryin~j7 (#i~,.~ ~-.~ U-j- S; # 
15 Ct. O'/s,. i19). 

s° Collateral paper's must Se expressly in- 
corporated in contract in order toomcdify pro- 
visions of seaue. (Dec. 0cop. i~y iC, 1921). 

t. Contract is governed by the law with a 
view to which it ~}~s made (Prit~i~rd v; Nez~ton, 
~i06 U.S. 12A;:Te:~l v. ;Valker, iii U.S. 2A2); 
and the l a:v ~:here tl~e contrs~ct is made - in the 

. .  absence of express con~ra y stipulation -" and 
not vchere &ctAon is brought, ~overns~ (~ox v. 

U.S., 6 Pet. 172; Duncan v. U.S., ~ Pet. 4Z5; 
Bell v. Bruen, i How, 169; Wilcox v~ Hunt, IZ 
Pet. 578; Gaston v..Varner, 27~ Fed. 56). 

I__,. DATE OF A ON~P~%CT. 

i. Definitions. 

~. If the contract refers to "the day of 
the date", or "the d,qte" and expresses ~%ny dote, 
this day and not t!~t of the actu~l making is 
taken, But, if there is in the cont~'~ct no d~te, 
or an impossible date ~ * • as if a thing is re- 
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qui~ed to be done 'N/ithin ten d,~ys from ~the 
date ", and %he contract wss not m~de ~dntil 2~ 
days from the expz~ssed d:~te, * * * then the 
dc.y of the actual making will be understood 
to be meant by the d~y of tl~e d~te, The ex- 
pression "bet~'een two days" excludes both. 

, '(2 Parsons *on Con tract~., 664). 

2.' i'~ft~r the Date of the, "~ecution :of the Contract." 

a. 7 ~ . e r e  "tHE contract did not provide that 
the v¢ork was to 5e complete(% v/ithin 136 days 
from its date, bet "after the date of ~xecu- 
tion of tI~e contract'!; it m~y he averred and 
shove4 t?~t an instrument was in fa4t made," 
executed~ and deliverad at a date subsequent 
to that stated in its fa~e, (Camden Iron ~¢orks 
v, Dist. of Columbia, 181 U. S. 4;~$). 

3. U~da{'ed Contract. 

a. An undated contract speal~s from the 
time of its dellvei~y.. (0'Reilly v. Cambridge, 
279 Fed. 961). ' : 

BONDS AND SURETIES. 

1. }I~%ndatorz Rqguirement. 

a. Cbngress has ma&o m~ndatory the fur- 
nishing of bond in connection with all ccn- 
tracts for ~he construction of any public build- 
ing, or 'the" ~prosecu'tign and completion of 
any public :¢,ork, or .for r~pairs upo,n "enVy 
public building o~ public ~ork~ , (Ac%/of 
Aug. 13,1894, 28 Stat. 278 as amended by 
Act of Feb. 24, 1905, 33 Stat. 812). 

b. The original a~nd primary purpose 
of th? statute ",yes to afford to machan~ics 
and laDorers a like r anedy in employment 
on public v;orks ~hich they had through mech- 
anics' liens on private wo~'ks. The Govern- 
m~nt h~d long been in two hE,bit o~" exacting 
~ ~ond tG protbct i't in such contracts so 
th@,stctute refers to the bond as "the usual 

p enh,1 homi"~ ~ b~t, ~xtends its ;r erection to 
mechanics and laborers. In the numerous 
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cases which h~ve con:e to ~,he courts TM involving 
the statutes res~Jecting bonds the same rules 
and princ ipl~s, ~;hioh have become fixed and 
definite in the consideration of l~'iv'~te bonds, 
h%ve been applied to these public bonds. 

2. 7Cnat is a Public VJork? 

l, luch confusi~a h:~s arisen in attempts to define 
a public work, An ec~rly interpretation confined the :vords 
'*public %york" to something connected v'ith or let into the 
ground. Later the Suprom~ Court held that a battle ship 
was a ~ablic v/ork. Justice Moody h~s given three elements 
ms entering into public units: "Permanent existence; 
structural unit; and capability of being severally regarded 
as a complete work". In general, the reasoning of the Sup- 
rome Court is ~/qat %vh3n a v,:orkbolongs to the ropr)sentntive 
of the public it is a public u, ork. (See Title Guaranty & 
Trust Co. v. Crane Co., ?19 U.S. 24 and Ellis v. U.$., 206 

U.S. 261). 

I{. I~PLIED CON~RAC TS. 

i. Def inition, 

a. Implied contr~cfs arise under circumstcnces 
which~ according'to the ordinnry course of de~ling 
and the common underst&ndinc of men, sho~? a mutual 
intention to contract (Hertsog v. Hertzog, 28 P~. 
(1875) 465), ;:hile express contracts are those in 
which a pioposition made by one p==rty is met by an 
~cceptance on the part of the other, which corres- 
ponds with it entirely ~n61 adequately. (~,~ayer v. 
U . S .  5 Ct, C l s .  (1869]  3 1 7 ) .  

b. Implied contracts arise from the common 
understanding of parties in the ordinar>" course 
of business whereby mutual intent to contract, 
without formal words %h~ refbi ~, is shown, vgnen 
the Government appropriates Im'op~rty ~:.hich ii does 
not claim as i~s o~;~q, it does so und=~r ~n implied 
contrt~ct that it rill p:~y the v_lue of the property 
it so c~ppropri~t-~d. (U.S.v. L~,n',h, 188 U.S. 445; 
U.S.v. Buffalo Pitts Co., 234 U.S. 228; Enapp v. 
U.S., 47 Ct. CIs. 601). 
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a. Implied contracts arise where the C~overn- 
ment app~'opriates private property; or ~here it 
in effect~ ~hough not physical!y~ appropriates it, 
e~g., where an owner is deprived of profit~ble 
use of his land because of the constant firing of 
hee, vy guns o~'er  it~ or, w h e r e  patents are used 
without e, greement or,consent; or where pri~ate 
properly is us,~d by.~ or services rendered to, 
the United States under an invalid contract ,or 
without exp z~ss contract~ 

3 Comoensation, 

, " a~ The Constitution provides that whenever 
~i~ Unite~ ~tates takes pr.ivate pro,perth7 for 
public use it shall" pay "jus~ comDen~tion". 
The meaning .of, "just opmp~nsation" h,~,s already 
been discussed, . ~ ,~: 

b. In determinin~ ~ the extent of recovery 
under an implied contract the coui'ts determine 
compensation on a quantum merui t: or a quantum 
valebat basis. The Court of Claims has defined 
these two terms~thus:, 

Quantum merBit: as milch as .he :deserved; 
~, measure of value re- 

ceived for work done where'f/~re is no 
contract as to comQensation. (CQbb et 
al v. U.S.,,18 Or. Cls. (1883) 514, 536). 

Quant= yalebat: as much as its reason- 
able'valuei' said of 

solr~thing sold and delivered v rithout 
st~pula~tion as to price. ('Livingston v. 
U. ~o., 3 Ct. Cls. (1867) 131, i~)"-~. 

~. ?ert~nlnt Decisions Respecting Compensation 
u_nder Implied GOut<apts. " 

To i.ndic%te { . h e  trend of judicial and sdminis- 
t retire authDrit~7 in t/~e consideration of proper compeflsa- 
tion in implied contracts, the follcv,,ing decisicns are 
no te d: 

3A. 
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a, it is a wGll settled principle of ~law 
that no one may be forced into a contractj If, 
however, go Ods volunt~ril~ furnished ~re re- 
~ei~'ed and used and vplunta~y services are ac- 
cepted the recipient canno~ later say that he 
did not agree t~ pay for them. (C.~rroll v. 
u. s.$oct. Cis. (iss~) ~6). 

b. If the objedtion be made that the "sale 
wa~ invalid for %rant of previous advertisement, 
or because no "exigency '~ existed wit~/in the i'n- 
t~nt of the statute, or for the r3ason that the 
goods were not purchased in open market; and if the 
court should so hold yet still it would appear 
that the deTend~nts "received the claimant's good~, 
that" these WereJ sold in good faith, tb'~t they 
weht intb the hands of the ~pro~er" officer of the 
Governme'nt, o~nd were used ' in the" "pu~]lic" service, 
and that Trom %heir rebeipt a 'public benefit w~s 
derived; ~a~d these facts being established, t here 
would follow a legal right to recover a just and 
reasonable price. (Livings%6n v. J.S., Z Ct. Cls. 

c. ?Jher~ alterations or" additions ~re 
verbally ordered by an officer or s4~ent of the 
Government ~uthorized to oontr~ct, ~ contr~ct 
will b~ implied to the ext%nt of the Benefit 
which th9 Goverram~nt hm~ received, notwithstanding 
a provision in th~ o~igin~.l c ontr~ct~ th:~t such 
orders must b~ in writing. (Barlow v. U.S., 
~5 Ct. Cls. 514, 184 U.S. 12S). 

d, Where an ~xpress contract is re{d, the 
person who h~%s delivered his goods to the 
Government ms.y recover on the implied contriver 
in qu~vntum recruit. (Heathfiald v. U.S., (187Z) 
8 Ct. Cls. 21~). 

e. Where the pro~6er cffic~rs of the Govern- 
meat receive services or property uncler ~ con- 
tract made by one who was not an c~uthor~zed 
~gent of the Government, and they use it for a 

lmvful purpose, so theft the Government £erives 
& legal benefit therefrom, the contractor may 
recove±' the ~ctual value of the property sold 
or s~rvice rendere~. (Re,side v. U.$., 2 Ct. Cls. 
(18661 i). 
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f.- The,contraCtor i,~entitied to r?cover 
for extra,work necessarily don,J at the direction 
of the,.qfficer in charge for Which the Government 
rece.ived th~ benefit. (F6,rd v."Uj$., 17 Ct. Cls. 
(1881) 60; Haliday v. U.S., ZZ Ct. Cls. (1898) 

4 5 3 ) .  . . . 

g. But  tba e x t r a ' w o r k  mu l t  be done' in  ~n  ex-  
p e d i t i o u s  an& economica l  manner.  (Un ion  T r a n s f e r  
Co. v. U.S., 36,Ct. C ls,. (1901) 216) " .~ 

h. The contract0r must always assur~ himself 
that orders for extra work ar~ issued by the of f'i- 
cer authorized to ~ive, t~em, 's{~iC'~ extra Work nbt 
loroperly, authorizec~ -qaffnot be; re~c0v~r~d for. " 

• , , u  

(King,~hur.y Adm. v.~'U.S.~ 1 •.or.: "C I~>.; (~8531 .~i~'; 
Bar low v. U. @j,~35 Ct. Cls.'!l.9'00): 514; The:  ~ -  
Phoenix.Bridge Co..~. U.S., 38:;0t, CIs. (i§03~-:~92). 

,'. i .  ,Where 8 co 'n t rad t  ~a ' l l s - f c '~  a b e r t ~ I n  . ' ,  
quantlty 02 materials, there is mo li~bi&}ty on 
the psrt of .the Government to 'accept and ~ ~a~. for 
a greater ~ahtity, nor for ~ny'rejecte¢l a.rticles. 
(Nmmquit 'Vorsted Co. v. C.S., 57 Ct: Cis-~ ~60). 

of a contract which under its t@2i~.%vbulS.ex-' 
cuse. perform~n'ce thereog, and the-G6verhine~t 
acknowl,~dges the existeZce of sudh eoh,~itions 
and requests, t~ne c.0ntraQt0'r "tb ~Tf?ct perfor~m- 
ance of the oontrhct by some method o t/d'er ~ ~u~n 

that contempl~ted',by,lhe co~tract, any addit i0nal 
expense so incurged is'raimburs~b'~e ~o the co~ 
tractor on a.b&sis of quantum-meruit. (2 Comp. 
Gen. 34). ., 

k. Where extra work hs'~ been :p~rf6rMbcl 
under thec6ntgac~ :;nd the Unil;~'d" State~'has 
~ccepted the work, received the'benef£~t the2e- 
of, ~nd p:~id f0.r it as work coming under the 
contruct, the Gpvefnment will b@ held to .' 
ha~e waived its r'!~hts to enforb:6" ~]~6 :~@c~hir~- 
mants of the coihr~pt conoernlng ex~g&%verk, 
and cannot reo0ver the %mounts psid 'for subh 
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extra work. (Durocher v. U.S., ~7 Ct. Cls. 521; 
see also Ferris v. U.So, 28 Ct. Cls. 332; Simp- 
son v. U.S., 31"Ct. Cls. 217; 1,?,2 U.S. 372; . 
Sanger & l lood~: v. U.S., 40 Ct. Cls. 47; Levanan 
~. U.S., 41 Ct. Cls. 470; E. & I. R. Co. v. 
U. S . ,  32 C t .  C l s .  555 ] .  

I. Where a contract provides that no allow- 
ance shall be. made for extra work unless pro- 
vided for by a written agreement specifying 
the cost, and a~ officer directing the work 
refused to enter into a written agreement and 
izsisted that the wQrk was embraced in the or- 
iginal contract, the contractor's remedy wa~ 
an ~ppeal to the superior officer if the con- 
tract so provides. If the decision of the 
superior officer is adverse, the contractor 
is remediless. Having perfolnmed the v~rk 
without re4~ iring the order to be in writing 
he can not recover for extra v~r]~. (!Kilmer 
v. U. S., 48 Ct. Cls. 180). 

m. •Oral declarations of emergency are 
invalid. (Cobb et al v. U. S., 18 Ct. Cls. 
5 i4,5~36), 

n.  No o f f i c e r  "of t h e  Government h~s a u t h -  
o r i t y  to  c o n t r a c t  f ~ r  i n d e f i n i t e  a~d u n c e r t a i n  
amounts or quantities. (Cobb et al ~ v. U. S., 
18 Ct. dis. 514,  536 ) .  

o. Claimant cannot recover for extra ~rk 
in Lexcoss of that ~ovided for in his contract, 
when such work is done on his own motion and 
without defendant's request (~iurph~ v. U. S., 
13 Ct~ Cl~. 372; Dale v. U. S., 14 Ct.Cls. 614; 
Ph0enix Bridge Co. v. U. S., 38 Ct. Cls. 4921; 
nor for extra work which was never the subject 
of any agreem~t, nor aut~rized by the officer 
in charge, as extras, nor submitted by him to 
the War Department (Churc n~ard v. U. S°, i00 
Fed. 920). 

p. The United States wi/l nout be liable 
to an implied obligation assumed by a subordin- 
ate in violation of the orders of his superior. 
(Sprague  v .  U. S . ,  37 Ct .  C l s .  4471.  
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q.' No~implied..con?ract ca~] arise where an 
expr3ss c ontraq~ would.be iile~al~ (Reeside v. 

U. S~, 2 ~t. Cls~ 1). 

/ 
r o ~ The" Go~arnment'may be assumed ~. h~ve 

accepted liability: , .. . , 

'~(i ~) Wh,~f-e ~ the object of sale was lawful 
": : ....... and' proper and Cong~'ess: had author- 

'ized:'~uch pu~cl~se by ~neral a[~- 
prop'r ia',tion 'and it ':~'~.oudd • ~ve been 

.... ~a:ifd if made by the-prop,~r agents. 

(2 ~) ~here, though purch:ised~ by. an un- 
ai~thorize~l 'p'erson, riot %he. agent 
of the; Go~rhment, .it was r~g-/&ar iF 
and'pre'perl~ delive.re~ .to -She of fi- 
'ceo's charge@ with reoei.pt ~of such~ 

' ' prol~eTty and ~wa's accounted fnr by, 
%H@rh~ •, : . . . .  

(3) Where the property entered the 
'~ " :" "~ct~i%l; Us~ of the GoNe.rzment and 
' • benef.i~ was receive, d there from,~.. 

(Reeside v, U, S,, 2 Ct. Cls,,l~ 

s~ T6rts': ' '- ' , : 

(l] The Uni~ted States is no~ l~ab~le 
for the ~,rongful acts of it9 agents. 
"It does not undertake to guarantee 
to' any pe/son the fidelity pf any 
of'the ~ff'icer,s or agents whom it 
employs 'sinc~ that would in~ive 
it in all its o'perations in:endless 
embar~assm~nts~ and diffiou~ities, 
and losses; .which would be subTsr- 
sire of the public interests" 
(~itbo~s v. u. S], ~ Wall. (lSSS) 
2~9, 274). ," "'" ~,!..~ 

(2) Where the money or prop~rt,,y of 
an innocent person has gone into 
the-coffers~f.,.the nat~ion by rr~ans 

'ofa ~,'rau~ ,%o whi~li-i'ts:,agent %'-as 
a p~rty, ~c~i money' o.r p,~qFgrt,y 

• ca,nnot be he~ by .the. United, States 
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against the claim of the wronged and injured party. The 
agent was agent for no such purpose. His doings were 
vitiated by the underlying dishonesty, and could confer 
no rights upon his principal. (.U.S.v. State Bank, 96 
U.S. 30,'36 (1877), affSrming 10 Ct. Cls. (18741 519]. 

(3) There" is no implied contract on the part: of the United 
States to make good the loss to an individual from the 

wrongful acts of its officers. (Langford v. U~S., • 101 
U.S. 341; Tempel v. U~S. 248 U.S. 121; U.S.v. Holland 
American Line, 254 UoS. 148}. 

(4] No action is maintainable against the Unitecl States for 
agent's tort ( injury received ~y claimant in elevator of 
government building). (Bigby v. U°S., 188 U.S. 4001. 

(51 If an officer of the United States takes tl~ property of 
a private ]~rson for public use v~ithoht comlSensation he 
is liable in tort for the ~respass, although the Govern- 
m@~it ~y also be liable on au implied contract. 
(Oi'Reilly de Cama/-a v. Brooke, 135 Fed. 3841. ~' 

? 

DIS  GE OF FO'  OF CONTACTS. 

1. Manner of  Discharge .  

a .  Government c o n t r a c t s ,  " l i k e  p r iva t e  c o n t r a c t s ,  may 
be d ischarged  by agreement,  or by  ,performance, or ~y oper-  
a t i o n  of law~ or by i m p o s s i b i l i t y  of perfor~nance. 

b. The like rules and principles apply in each type 
of contract-public and private. In the main, like remedies 
in the event of dispute or of breach are available to the 
injured party, 

c. Because of the limitation of time available for 
this discussion, two items only of the many which might 
properly be conside~'ed under the heading "Discharge of 
Contracts and Remedies for Breach of Contracts" will be 
here indicated, viz; first~ the Government's amenability 
to suit; and ~econd, the responsibility of the Government 
as contractor for acts of the Governmen~ as legislator 
or admimistrator. 
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2. ~ kmenc~bility of the United Stat~,s to Suit. 
r 

a. The United States is not suable 03 common right. 
Therefore, a person who inst&tutes suS~ can do so only 
by bringing his ac~ien i~ conformity with some positive 
act of Congress. (UoS. v. Clarke? 8 Pet. (18341 .436,444). 
The United. St~.tus cannot be sued ~ithout its donsent. 
(Cunningh'~m 7. Macon & B.R'". Co~, 3 Sup° Ot. (183)292). 
Sin~e. a so.veroign 6&n be sued only by his own consent.. 
he may. prescribe the cc'nditions on which he will be s,aed. 
(Treat and Fo.r.mers ~ 'Ldin and Trust C o... 185 :~?od...(l~9hl], - 
1851., Right. to sue the" Un!tod,Sta~os.in tl~uir own courts 
is strictly limited by the statu~es granting ~ne consen~ 
( Tucker Act) •whic~ can not be:extended.by the courts. 
~Reid V~'reoklng Co~ v. U,S:I, 20Z Fed. (~,C. 1913) 314). 
Whotove~ duties the GoverrJnent.~y sssume.~ .thee are not 
enforcable ag:linst it without its consent, (U.S. v 
B~bcock, 2 5 0  LT,~S.. o 5 2 8 ]  ,, " .  , ,  , ,  

be (1) Congrb~s ~, i~I 1~85"5, - accepted on beh&'if of the 
United Sthtes, li&bility to suit i~ case~ invo.lving "All 
claims (except fo;r pdnsions),founde'd upo~ the Censtitution 
of the United States or c~ny l~. of ~ongress, upon any 
regulation of an Executive Department~ upon any contract, 
express or implied~ ~'ith the ~G0vernmcnt of the ~nited 
8te~tes, or for damages, liquidated or unl~quidated, in " 
cases not sounding in tor~, in respect of. ~'~hich claims 
the party would be entitled to redress ~gains~ the United 
States either in a ~ourt of l~v~, ecuity, or .~dmira~]ty if 

! 

the United States x~'ere suable'~ ''*~'* ~Par~ i sec, 145, 
Judicial Code, act of Mar., 3, 1911~ 36 Brat. ~156)o 
Prior to 1855, ~ citizen ~'ith a claim arising out of a 
Government contract "~'~s limited to a~ ~ppe~l to Congress 
for legislative reliefg . . . .  

(2) Congrcss~ in 1910 accept e~, on beh~!f of the 
United State~, li..bility to suit in the event'of ~lleged 
infringement of pc.tents by the Govern~.ont, .(.Act of June 
25, 1910, 36 Stc.t~ 851, sin'ce oz~ndsd b.~ the Act of ~u]y ~, 
1918 &0 star. 705!. Prior t% 191O ov,ners of inventions 
~ere under the r.ecessit.v of p~-oving an implied promise 
on the l~rt Gf ~he Gove_~zment, th:-o.~gh some authority or 
direction under which the proper officer of the Government 
was v~orking~ ~o p~y" for the use o~' a patent~, 

(c. Inasmuch as the acceptance of liability in cases 
arising out of infringement of l~tents and out of breach 
of contract is a m~ttcr of grace on the p~rt of the sovereign. 
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it follo~s n~tur~lly theft 9~o e":c~ct proceodure set forth 
by the st.~.tute must bq, str'ioctly followed by claimants. 

3~ Acts ,f the G-verm~lent in its 8ovorei~ OaDacit.v. 

~. 6. Le~isl~tive~, The courts have i-epeatedly 
.... held that the United States as a co~tractor can 

nQt be held rospo~aibio for the United Stat~s as 
, ca sovereign or l~w giverD The Court of Claims 
- has passo& upo~ cases in ~uhich the obligations of 

the con,tractor h~vo been increased by the passage 
of tariff. [tct.s subseq~uent to the m~.king of a contract 
so th~ the ,contractor shffered ~n increased cost 
in ;the goo~s h~ h~d ~gro~d. to furnish the 0ov~rn- 
men~. The @o~rt, iD th4~o D~ses, hold that the 

• enaotmon~ of s~uc~i a liiv is 'not'~ vi~lation by the 
Qovorl~ment of ith .oo ntriois. It must be re- 
membered, of ~ourse~ that such a law must be a 

, ,  genor~l one afmecting all citizens c, likoo (See 
• Doming, v. U.S,., i Ct. Cls. ~90~ Jones & Bro~n v. 

• " i , - d  Z O  Ct U . S . ,  i d .  383 ;  "ChUm:[ok & R ~ , s . y  v .  U . S . ,  
Ols. i~6}. 

be"  ~ x e c l / t '  ' ( " ~: ' '" zve~ In ~ormer v. United States, 
13 W a l l ,  { ' i 871 ) ' ~5 ; "  ~ho Suprome Cour t  h b l d  t h a t  
in contracts affected by the subsequent adoption 
by the Government of reasoh~blc-regulatiO:~s;-t~ .. 
prevent fr~ud She .. Gover~ncnt could not be held 
for b~oach of ~ contract afToctbd' "by s~ch ~o~l&- 
tions. Likc~ise, in S moot's case, 15 Wall. (1872} 
36, the s~uc court hold that the subsequent adopt- 

' ion by.the iUnitud 3tatcs o f  a nov; rule of inspec- 
tion of sup21ics, doosnct of itsolf constitutu 
bro~oh. If ,the contractor thinks t~t ~b change 
of inspection constitutes a bro~ch, he "nlust" first 

: :, ma/~o a tender under his contract '~dd h uve 'r~ccopt- 
ante refused ~pf:oro bringing suit. 

c. Positive Acts of a Govcrnmont"0fficer. 

,(i] \~lilo gislitivo acts and ~inis- 
.. . t r a t i v o  rogul~.tions in ' c g ~ / ~ i i t y  

. ~ h e g i t 6 .  u~hich ck.:ongO t~e  s t ' / t u s  o f  
; , ,  ...~} c~•i~tracto'~ hav~ l~o~zi hold ~y the 

- . ° 
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courts not to constitute a breach of 
the com~ract by the United S~ates, 
yet, :n the other hand, positive acts 
of government officers h@ve frequently 
been determined to be breaches. 

(21 1~here a party to a contract has done 
all that he obligate~ himself to ~o, 
he has performed his contract, i~here 
the United States ap oints an efficer 
or agent to act for it, it can nmt 
escape responsibility for the acts ~f 
such an officer or agent ~,ithin the 
scope of his authority, or avoid the 
binding effect "of tlie necessary im- 
plications that arise from his acts. 
If such office~ or agent iilterferes 
with or prevents the contractor from 
performing his obligations, to his 
damage, it is the act of the Govern- 
ment and ~tsmages may be ~ecovered 
for a brea~h of the co~tract the 
same as in the case o'f an individual. 
(U.~. v. Smith, 94 U.S. El4; U,S. v. 
Barlow, 184 U.S. 1231." 

H .  ~IA-,~ -~  z~]~ oO~l~A c ~ .  

i. Factors Attendin~ ~'ar-Time Procurement. 

a. In considering ~ar-time contracts v~e m~st 
take into account first, the enonomic and indus- 
trial problems attendant upon v~ar-time procurement; 
second, the permanent statutory limitations of the 
contractual powers of Gover~ment agents; third, 
the probable temporary legislation ~hich may be 
expected i~ a major war emergency; and fourth, the 
extensive use by the Govermment, in ~ar time, 
of the right of eminent domain, partlyalong nor- 
real li~es and partly in unaccustomed channels. 
Yle must consider also the unusual activity of the 
Gove rnmezit in procurement; the general confusion 
and uncertainty in the life of the Nation; the 
specihl eml~hasis on the implications of the first 
half of the ~ord "citizen-contractoz~'; and lastly, 
the peculiar temptations s Nation's war necessi- 
tie~ bring to the unscrupulously acquisitiv~ 
citizcn, 
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We are near enough to a gre~t ~';ar'%o m'ake 
p~resumptous an atiempt to discuss the foregoihg 
items at length. 

2. Present Le~islati~m on Ap~lioable to ~i/ar Necessity. 

a. Congress has enacted variods stua~utes modify- 
ing, in the event of war or in ~he i~n~nence of war~ 
peace-time legislative restrictions upo~ the agency 
pnwers of Goverr~eb_t agents, and a~so Va@ieus statutes 
enlarging the po~ers of tl[e President L " The rhost 
importar~t of these will be indicated. 

NOTE: It must be remembered that in %~ar or 
Other national "emergency Unchallenged 
calls i~re made ~pon ~ vast ~ reservoir 

~ of normally-unuSed po~ers inherent in 
the office Sf the:2residen~G: The 
courts l~&~e 6Qnsistently hpheid the doe- 

" 'trlne t~t a'hation~ like and individual, 
is justified in'exercising all means 
@ss@ntial ~o self-defense. Two'presi- 
dents p~rticularly, LinCel~land Wilson 
have exercised vast po~ers outside of 
and beyond. 0onstitutional/~nd statut cry 
grunts; and such exercise has in the 
main bee/% unquestioned and unDhallenged. 
In emergencies like to those faced by 
these t~vo executives it i@ probable thut 
like c~l!s ~;ill be m~de upon presi~ehtial 
po%~ers. In the consideration ~0f ~our 
subject we are confined~ hov~ever, to 
exprbsg'gr~nts of statutory authority. 

b. Statutory Pro vi~ions. 

[i] AutheriZy of the ]?resident to place:com- 
pdlsog# ordols. (Act of June 3, 191S, 39 Sth~g 213). 

(2) Authority of President to requisition 
manufacturing pl~ts. [Same Act). 

(3) ~uthority of War and ~avy Dep~rtments to 
make contracts for, or purchases of, certain 
necessities for the burrent yjar without spe- 
cific authorization of Congress or ~ithout an 
appropriation adequate to fulfillment. (Not 
primarily a war-time 2revision but important 
incertain contingencies in the imminence of mar]. 
(R.S. 3732, as amended by Act of J~me 12, 1906, 
34 Stat. 255). 
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(4) Authority of Secret.~ry of ~,~r to rent 
or lease or requisition buildings for military 
purposes in the District of Columbia. (Act of 
July 9, 1918, 40 Star. 861 and Act of July 8, 
1918, 40 Stat. 826). 

(5) Authority of President to suspend 
"Eight-Hour Law". (Act ofM arch 4, 1917, 39 
Stat. i192]. 

(6) Authority to make open-market purchases. 
(R.S. 3709; Act of March 2, 1901, 31 Stat. 905; 
Act of June 12, 1906, 34 St~t. 258; and other 
statutes relating to particular branches in the 
War Department, and to specific items of procure- 

ment. These permisso~y statutes are of restricted 
application in a long continued emergency, such as 
the ~Jorld ~Jar. He, ever, the courts have recognized th 
the possibility of a "Xilita~ry emergency", i. e., 
"an emergency which arises in the field or in time 
of war", continuing "equally int~inent over a 
period of many months". (Thompson v. U.S., 9 Ct. 
Cls. (1873) 187; see also ~Iowry's Case, 2 Ct. 
Cls. (1866) 68, and Schneider v. U. B. 19 Ct. Cls. 
(1884) 647). 

On April 12, 1917, the Secretary of 
War issued an order dcc!~ring "that an emergency exists 

within the meaning of Sue. Z709 R.S., :~nd other statutes 
which except cases of emergency from the r~quiroment ~nd 
on behalf of the Government shall only be made after 
advertising as to all contracts under the ~iar Depart- 
ment for the supply of the ~ar Department and the 
supply and equipment of the A my and for fortifications 
and other works of defense; an[[ u~til further orders 
such contracts will be made without resort to advertising 
for bids in th~ lcttil~g of the same", but providing that 
"where time v~ill purmit" there should be consultation ~ith 
theMunitions Board respecting contemplated purchases. 
(G.O. 49, April 28, 1917, rescinded by G.0. i19, 
0ctobor 22, 19191. 
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So far as ascertainable, the legality of 
this order ~oems never to h~vo bc~n judicially 
qu 9 s ti cried. ' 

T~.re ~crc, during the '¥~or.ld War, certain ad- 
. ministrative decisions re spec. ting .open-market 

purchases and among thu~e: All purchases of military 
, supplies are new emergency, purchases an~,nccd not 

occrct~ry of ~Var (0p. J.A.G, 
(19171 400o123;' G,O. 49, ,1912,'~0cs not cover non- 
military i~urposes, e.g., rivers ~nd hal~bers ~orks 
(Op. J.A.G. (1918,) 40Oil4; and compulsory orders, 
within th9 ~$ear intent of Congress ? necd rot be 
preceded by advertisem~n,t nor he in ~.riting and 
signed by the p~r~iQs. (0~:.J.A.G: ~1917176-340). 

However, Congress apparently di~[ not regard 
the statutory rcquirumonts fully suspended for in 
s~veral Army api~ropriation acts, lqarti~cularly that 
of June 4, 1918 and that of July 9 t 1918~ it en- 
acted a substitute. The provision in the latter 
Act reads: Brovided, that vJhere practical so to 
do, no ~[rk is to be done or contract made under 
or by authority cf any provision of •this Act on 
or under a percentage o~ cost-plus percentage 
b~sis~ nor shall any contract, -¢,here circumst~mces 
so permit, be let involving more than ~10O0 until 
at leas~ ti/re~e reaponsible •competing ,contract ors 
shall l{ave been notified ~d considered in conr~ec- 
tion ~ith such contract and all c~ntr~cts to be 
av~arded to the lowest responsible biddez~ the 
Goverrnne~t reserving the right to roject any and 

all bids," .... .... : 

(7) Authority to procure ~rinting and 
binding form commurcial est~.blisbJT~ents. (Act 
of ~lay 12, .1917, 40 Start..74], : : 

[~) A~th(~rity of ~ President. to[ %aide im- 
mediate possession of l~nd, to. the extent 
of the interest to be ~cquired theruin, upon 
filin~ of p~titioz for conderm~ation. (Act 
of July 2, 1917, -40 State 241., as .am~:nded by 
Act of Apri~l ll, 1918, 40 Stst. 519). 

(9) Authority of President to erect 
temporary fprtifioations~ upon v<~itten con- 
sent of the ov, ner• (,of lan@ ,to be usad • there- 
for) before examinatior~ of land title. (Joint 
Res. 2L, Apr. ii, :1898, 30 star. ¥~7). 
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• ~i01 Authority of the President, through the 
Secretary cf War, to assume control of any 
system ~r systems of transportation cr any part 
thereof. (Act of Aug. 29, 1916, 39 Star. 645). 

3. Preparation of ~ar-~i~e Ccntract Forms. 

a° Since the* W0r!~ War various @gencies have 
considered desirable ~ontracts f~ War-time use. 
There have been prepared, by a board ap,minted by 
the Assistant Secretary of War, forms~ for purchase 
orders; for fixed price contracts; for adjustable 
price bo~br~dts - compensation depgnding upon 
changing costs o~material and labor; and for ad- 
justed compensation contracts ~ adapte~ to the 
m~ny uncertain factors involved in large contracts 
or contracts in which performance extends over a 
considerable period° 

b'~ The desirability of having prepared, in 
time of peace, contract fo~ms ready for war pro- 
curement is readily apparent. Such forms should 
be as simple as possible, ta/~ing into account the 
confusion a~d haste involved in ~ar-time procure- 
ment and the inexperience of many temporar F pro- 
curing officers; but theymust provid 9 fully for 
all contingencies that may attend performance in 
ecnomic and industrial confusigz-and must pro- 
vide fully also for termination in ~ecessity. 
Theoretically there is no essential difference 
between peace-time and war-time contracts, but 
practically there are definite points of dissimi- 
larity. Peace-time contracts are made to conform 
to future conditions which can be accurately fore- 
cast; they are mzde only with those who expect to 
gain advantage throug4h them. War-time contracts 
mustprovide for unexpected contingencies of all 
sort.s; in them voluntary b~r@ai~inggives way, 
on the pa~t of +.he patriotic ~9ntraqtor, to the 
desire to serve the Goy~rnment~irrespective of 
gain, and, on the p~rt of the unscrupulous con- 
tract~r~ to the desire to prqfit ~n the Nation's 
nec@ssity. " 

c. We m~y note here certain pr@visions ~hioh 
must be.inCorporated iD w~?-tim 9 contracts and 
certain considerations to v~hich attention m~ust bo 
direct~d~ These ~re ~ -. 



(i) ,Desirability of preparation :of the 
aotual contract in time of reac~ so far 
as may be poss-ible~ . , .  

(2) Inclusion ,of clauses for ~t.ermina- 
tion'upon effective date ofcent.tact of 
certain terms which cannot be aceurgZely 
forecast in advance, as, Cog+, ter~ns and 
rate of p~/nient~,, 

( , 3 )  Priority clauses~ 

(4) Provisions constituting'the contractor 
b~ilee for Qovernment propgrty~ 

[5) Pro~-isions for dismissal of undersir- 
able emplo~'~es. 

(6) Clauses relating to adm~inistrative 
determination of disputes, subject al~vays 
to judicial appeal. 

(7) Alternative. clauses to become ooerati~'e 
in the event of the contractor's failure to 
perform, For examp£e, first~ the placing of 
Government experts &t the disposal of the 
contractur to assist him; second ~, the taking 
over of the plant ~nd operaticn hy the Gov- 
ernment for the account of the contractor; 
and third, procurement elsewhere at cost of 
contractor. 

(8) Clauses providing for assistance to be 
given to t he contractor in securing of raw 
m~t~rials or for the furnishi~igof racy mater- 
ials to him in the event that such raw mater- 
ills u'OU Id involve" him "in ~cessive "obli~at ions 
considering hi's probable needs in casa the 
contract'were tezminn, tad. 

i 

(9) Clauses. (in ~dj~sted contracts l indicat- 
ing terms und amounts of p~.ymant and p~cvlding 
for penmlties i'o_ ~ excess cpst cv,)r origim~l 
estim~ot,)s 'or for re~ard'for savin~:s o~.er such 
estimates, : ' " 

Experience in the World ~Var and 
continued studies since will ~nr~ble 
us to davelop ~.djusted compensmticn 
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contracts that will not invite extrava- 
gant rerfcrmance but will reward industry 
and skill and efficiency. 

Such clauses should be based on ' the 
pro~osition that the contractor is en- 
titled to a fair return~ They should be 
written in recognition of the fact that 
only through fair and just financial re- 
turns to ~ontractors can the Government 
secure ~he maximum of efficient service 
and production in war,, So far as human 
wisdom and skill can determine the bases 
upon which sudh clauses must rest~ profit- 
coring, but not reasonable profits, will 
be taken out of war contracts, 

(10) Provisions f~r advance oayments condi- 
tioned upon partial deliveries or partial 
performance. 

(ii) Provisions for changes in plans and 
specifications and necessary ~sadjustments 
o~ original estimated cost of dohtract. 

(12) Provision for termination and for 
manner of settlement ~n event 9T termination. 

(13) Inspection clauses "~-~a little more 
strict than in a similar p~ace time contract. 

(14) Provisions for reimburs,~ment to the 
contractor for facilities arm materials v~bich 
have been includJd in the contr~ct price and 
w~ich the United States might wish to purchase. 

i. 6hafi~ in Vi~v/ooint of Government Officers 

It is inte i~sting to hote in a consideration of 
Go~ernment contracts the de~lopm~nt in recent y~ars of a 
higher conception of the Government's obligations in its 
contractual relationships with its citizens. 

The founders of our 1~ation enunciated in the 
Fifth Amendment to the Constitution a new principle with 
respect to the appropriation or use by the sovereign of 
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the property of the citizen. In th} governments to which 
they could look for form and precedent th~ sovereign and 
his interests were paramount. Pri~ate proporty which he 
desired he took as of right. P.~rsonal services of his 
subjects he dom'~ndod at will. The n}W Nation was estab- 
lished upon th~ principle t~t sovereio~nity r}sts in the 
people alone. Tb3 paramount interest of ti~ sovereign, 
i.Oo, the i~ople as a whole, in particular property or in 
particular services was recognized but it v~s definitely 
provided that this right could ~e enforced only when ac- 
companied by "just compensation" an~ according to definite 
legal p rocedur~ ° 

/ "-i: 

From the requirement in the Constitution that the 
Government must pay "just compensation" was later argued 
by administrative cfficers the converse, namely, that ir- 
respective of any contractual obligation it had assumed the 
Government could never be call~d upon to pay more than 
"just compensation". This contention is iniquitous. For- 
tunately the courts ha~e not generally sustained it. 

Too often also in the past the Go~ernmemt has re- 
lied on its Strength rather than on th? inherent justice 
of its claims in its contention for a determination in 
its favor of disputes arising out of its contracts. 

l{ow, we ar~ coming to see that the United States, 
whose contracts are mora num.~rous, more complex and more 
extensive than those of any other contracting a[~ency on 
earth; must in honesty, .~md justice and in tha long run 
to its own advan*~age, submit its31f to the like rules and 
principl~s laid down for its citizens. 

The revision of government contract forms, both 
those for I~acetime and for wartime use, rec~ntly under- 
taken, is one of the first steps in the change - the 
elimination of unfair clauses and the rephrasing of o t/~rs 
so as to ~ive tothe contractor just sad fair treatm<~nt 
while yet protecting adequately the interests of the 
Government. 

To the officer, to whom the Unito~l States en- 
trusts important powers of agency, this new conception 
of the Go~/ernm~nt's position in its busin3ss dealings brings 
a happy opportunity. If he puts himself fully in ho, rmony 
with this spirit and understands intelligently the rules 
~nd principles underlying contractual r[~lationshiD he can 
not fail to repr3sent the United States efficiently. Thus 
~iso he encourages the citizen to feel that a contract with 
the Government ,~Till be performed by the United States f~irly 
:rod hon~stl~" and that liabilities ~nd r~hts of both con- 
tracting pa~ties will be determined according to the rules 
and 1 r inciples adopted by the courts :,~s equitable [tad just 
in private transactions. 
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