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GOVERNIENT COF TRaCTS.

. !

A. INTRODUCTORY.

1. Importance of a knowledge of Rules and Principles.

The Unlted States is a party to more contracts than

any other contractor on sarth. As it is. prieemninent because
"of the number of its contracts so also is it nreeminent because
of the diversity and extent of its contractual relationships.
Every citizen should know the rules and principles which
govern Government contracts.* In such ¥nowledge he assures
himself inteliigernit apnraisal of the efficiency of the business
side of governmeént. Thé Goveérmment 'officer or agent has the
citizen's concern in such rules and nrinciples and beyond this
he has the consern which attends the solemn obllgdtlon of
conserving public interests.. .

It is not &t all desitable’ that‘he should be a
lawyer but he ghovld poseeas the evulrmenf of " the, average busi-
ness man who enters business contrxcts nrudently and carefully,
with a sure lnomledgo of -the obhligations he. has, by his acts,
assumed, and with assurance as, to‘th rights hethas acquired.
Thus, as an agent. for. anoth@r, he comserves “thé rights of his
principal and respocts the rights of third parties.

The agent of the Government, equipned like the
business man to 'enter into simple contracts Wlth assurance
and understanding, Sa;eguards the” 1ntercsts of" th@ United
Syates and avoids lltlgatlon.

“The rules and prlnclplec we snall hcre consider are
to be found in constltutlonﬁl nrovisions, in‘tatutory cnontmonts,
_and in JudlClﬂl 1nterpretatlons of conctltutlonul and stetutory
law, )

NOTE: Inasmuch as the time availabls for consider-

ation of dur.subject is. limited we shall
,throughout roflor to the Sucrptary of War az

" the contracting’ agéney of 'the United States.
"It nay be here lndlCthd that to the other
éxocutlve dcpartMﬂnts the same gonoral
restrictive. statutgs(apﬁly. . In.this brief
discussion, howevér, minor variations with
rospect to statutory limitotions will not
be indicated.



B." THE UNITED STATES AS A CCNTRACTCR.

1. 1In General, Like Rules and Principles Govern the
%tates as a Gontractor and Citizen - Contractors.

United

o

a. If it {the United States) comes down frem iis
position of sovereigniy and enters the domain of com-
merce, it submits itself to the laws that govern indi-
viduale there (Cook v. U.3., 91 U.S. 389,398; U.3. v.
Bostwick, 94 U.S. 53; Smoot's Case, 15 Wall. 36); and
it has no immunity which permits it %o recede from this
obligation (a contract with an individual or corporation)
fer so far as concerns the particular transaction it
divests itself of its sovereign character and takes that
of an ordinary citizen, (Purcell Envelope Co. v. U.3.,
47 Ct. Cls. 1, citing U.8. v. N.A.C. Co., 74 Fed. 145;
Southern Pac. R. Co. v. U.S., 28 Ct. Cls. 77).

be The United State: in its political capacity
may, within £he sphere of the constituticnal powers
confided to it, and through the instrumentality of the

departments to which those powers are intrusted, enter
into contracts not prohibited by law and appyoPrigte
to the just exercise of these powers; no legislative
authorization is required, such power being incident
to the general right of sovereignty. (Dugan v. U. 8.,
& Wheat. 172; U.3, v. Tingey, 5 Pot. 114; U.S. v.
Bradley, 10 id. 343; U.3. v. Linn, 15 id. 200; Cotton
ve. U.B., 11 How. 229; Fowler v. U.S., 3 Ct. Cls. 43;
Allen v. U.S. id. 91.) .

2« Certaln Laws and Principles Péculiarly Apnlicable

to Government Contracise.

a. Statute of Limitations. The Statute of Limita-
tions 1s not applicable in sults bpought by the United
States unless Congress in a given case has clearly
manifiested an intention that it whall be. (U.3. v.
Nashville, Chattanooga & St. Louis Ry. Co., 118 U.S.
120).

be Mistake of Law. The Government may recover
back noney paid under mistake of law. (Wisconsin Can-
tral R. R. Co. v. U. S., 164 U. S, 190), But when a
gettlement in & compromise agreement is made upon a
full knowledge sf all the facts, without concealment,
misrepresentation, or fraud (no mistake of law involved)
it must be equally binding upon the Government as upen

2e
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the contracter; at lesst such a settlement cannot be
disregarded by the Government without restoring to
the contramgtor the prorsrity surrendered as a condi-
tion of its exoccution. \U.8. v. Corliss Steam Engine
Co., 91 U.S. 321).

c. Estoppel. Estoppel may be defined as "a pre-
chusion, in law, which prevents a man from denying a
fact, in consegusntce of his own previous act, alle-
gation, or denial of a contrary tenor®. {3teph. Pl
239). At ccmmon law there was no estcprel against
the sovereign and this rule is applied in some states.
(Stas v. Williams, 94.N.C. 891). Estopvel by record’
ancé by deed have been avnlied against the state in
various cases; but the weight of authority-is against

the estoopel of the state in pais. (Harv. L. Rev. 126).

he stae is not esto®ped from dehying the validity of
a coniract made without authority because the contract-
or has in good faith perforned services under it, since
he must at his peril Lrow the authority of those whe

seem tc act for the state.’ (Mul’an ¥. State, 114 Cale.
578). WNeglects and' omistions of public of fiders will
not onerats as thngel ngainst the state {(Am. Case,
1914 A 229): naer is the state .estopoed by the unauthor-
ized acts of its officers, (S8tate v. Jahrans, 117 La.
286). But in Walker v. U, 'S., 139 Fed. 409, it was

14 _that 1 * f a -
o?izad %g sﬁgpg ?%s go% er O ihetggl¥%qn§§g%?gnduthy

work an estopnel ag11rst the Government; 'and in State
of Michigan v. Jackson L. &'S. R..Co., Fed. Rep. 69,
116, the U. S. Circuit Court of Appeals held that while
the State may- hot be held reqponSLble for the acts of

its agent when ‘done in excess of his powers, yet
where a course of action’has been purqued with the

knowledge and acquiescence of thectate, in which n»
question of morals i1s invylved, for a long tlme, the °
state will be estopped from denylng the agent's auth-
ority. . .

d. ONstensible Authorlty. There is this difference
between individuals «qs prlnCLpalc) and_ the Government-
that that the former are liahle to an extent of the,
power that they have apoarently given to their agents,
while the Goverrment is liable only to the extent of
the power it has actually given to its officers.
Salomon v. U.S., 7 Ct. Cls. 491). The Government is
not bound by the act of its agent, unless it clearly

Be



pears that he acted within the scbpe of his authority,
or was employed as a public agent to do, or was held
out as-having authority to do, such.act., (Whiteside, v.
U. S., ‘93 U.B8. 247; Leg v. Munroe, 7 Cranch. 366; Filor
v. U/S., 9 Wall. 45) '

6. Question of Good Faith. The courts have re-
peatedly held thal gross inddequacy of consideration
is presumptive evidence of fraud.. {20 Mich. L. Rev.
104).. The Supreme Court has so ruled in a case in
which a contract would commit the agents of the Govern-
ment to an agreemént "such as no man in his senses and
not under delusion would make on the one hand, and as
no honest and fair man would accept on, the otner
(Hume v+ U.S., 132 U.S. 406). This case, Wowever,
-does not lend color to the theory that the court would
apoly a different rule to public than to orivate con-
tracts; though the Court of Claims has faken a reason-
"able and hot inconsistent position in Beard v. U.S.,

& Ct. Ols. 122, 129, viz. "a court wherever thera
-are circuistances to excite suspicion, will look
narrowly into the case and hold the partyygeeks to
enforece such a contract to fuller explanation and

_stricter proof of fairness than would be required be-
tween two individuals, sui juris, and each acting on
his' own behalf". (See also U.S. v. Carter, 217 U.S.
286,310) . = :

f. Yxtension of the Statue, of.Frauds. So far
as the War,Navy and Interior Depariments are con=-
serned, contracts, with certain exceptions, must be
in-writing and signed bv the contractlng parties.
(See R.S. 3744, as amended by the Act of June 15,
1917, 40 Stat, 198).-

e Public Competibion;‘ It is the public policy
of the United States to require all Govermment Cont-
tracts , with certain statulory exceptions, to be based
on publie competition. This policy is, adapted to two
ends: first, to secdure the best quality at the lowest
price; and second, to as-urc equality of ovnoritunity
to all who scck to render services of furnish suplies
to the United States. (See R.S. 3709).

hs Suits agnlnst the Govcrnmont.“ In a private
contract both-partiés have adnquatg and complementary
legal or eg itable remedies in the event of dispute

4.
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arising out of oq/breach of contract. In a
Govermment contract, the citizen has only such
judicial redress against the United States as Con-
gress has specifically given him and such redress
must be sought in precisely the manner arnd form
directed by statute.

C. AGSYTS OF TUE GOVERNMENT.

1. Congress has Definitely Indicated the Powers of
Goverrment Agents.-.

a. While the United States has the right, subject
to self-imposed restrictions and limitations, to make a
valid and binding contract, yet Congress has safeguarded
the interests of the Government by enaclting sundry
statutes - directiry, mandatory, or prohibitory~ for
The guidance and direction of ‘the agents of the Govern-
ment. Certain instruciions governing the carrying out
“by government agents of these statutory provisions are
contained in “egulatlons issued by the President as the
-+ . executive head of the Government or by the Secretary
of War on his behalf. These 1nstruct10ns however,
must follow but not contravene, leglalatlve gnantments,

b. The United States must act through agents.
“hen it has contracted, through its authorized agenis,
with one of its’ CLtlzens (the term heére including par-
tnerships and corporatlonQ) to do or not to do a
particular thing, the law implies that it (the Govern®
ment) has so agreed and this agreement becomes a
government contract.

¢
2+« The President.

ae " The Executive Pqwer Qhall be vested in a Presi-
dent of the United Statés of America. (Art. 11, sec,

1, Const).

.b. The President's power iz limited by the ligis-
lation of Carigress. {U.S. v. Corliss, 91 U.S. 321).

Ca The President, as Commander-in-Chief of the
Army and Navy, 'is vested with wide administrative and
executive powers, and unless the exercise thersof is
made. judicial by express provision of statute, or is
such by clear implication, may be delegated to the
head of a department to act for him ard in his stead.
When the duty imposed upon the President is judicial
in character, it may not be delegated away. (Weeks
v+ United 3tates, 277 Fed. 594).

5.



d. 'The President and subordinate executive
officers, whether military ‘or civil, possess a limited
nower to establish regulations, »rovided these be in
execution of; and supplemental to, the staiutes and
statute regulations, but not to repeal or contradict
existing statutes or statute regulations, nor to make
provisions of a legislative nature. (Opinions of the
Attorney General). :

3. The Secretary of War.

a. Shall conduct the business of the Department
in such manner as thé President shall direct. (R.S. 216).

b. Is the regularly constituted organ of the
President for the. administration of the Military Est-
ablishment of the Nation. (U.S. v. Eliason (1842) 16
Pet. 291, 301).

c. His orders, in the business of the Department
are presumed to have been issued in the manner directed
by the Président.: (In re Billings (1888) 23 Ct. Cls.
166, 176; Truitt v. UsS., (190%)38 Ct. Cls. 398;

Wilcox v. Jackson (1839) 13 Pek. 498, 512).

A3 purchases and’contracts for suppdies or
services for the military service shall be made under
his direction. (R.S. 6714)

6« Whether he makes 'the contracts himself, or
confers the authority woon others, it is nis outy to
see that they are Dropprly and faithfully executed; and
if he becomes satisfied that contracts Whﬁlca he has
made himself are being fradulently executéd, or those
made by others were made in disregard of the rights
of the Government, or with the inteht to defraud it,
or are being unfaithfully executed, it is his duty to
interposse, arrest the execution, and adept effectual
measures to protect the Government against the dishonesty
of such subordinates.. (U.Se v. Adams, 7 Wall. 463, 477;
Parish v. U.8., 8 Wall. 489).

g ?egulatlons mads by him, conformable to statute,
may be amended or waived in their avplication to par-
ticular cases; but-'waiver must be specific and must not
take away or abridge rights, duties, and obligations
definec by statute. (Dee. Comp. 304-305).
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gs His writfien promise is not a binding obligatien
upon the Govermmant where there was no authority in law
for the making of such a promise. (Starsbury v. U.S.,
8 Wall. 33).

h. He may extend the time for the execution of a
contract when the interests of the Government are not
thereby prejudiced, and particularly when its non-
completion within the time limited is not dus in the
negligence »f the centractor. (2 Comp. Dac. 242;
Salomon v. U.S., 19 Wall. 17; U.S. v. Corliss Steam
Engine Co., 91 U.S. 321; 13 Op. Atty. Gen. 101; 2
Comp. Dec. 635)., :

. 1. "He has no general or unlimited power to bind
the Governmeﬁt by indorsing or accepting.negotiable
paper" and an acceptanco given by him "to contractors,
upon vhose contract no payments have become due, 1is

either an advance unon the contract, or a loan of the
public credit to the contractors, both of which trans-

actions are prohibited by express acts of Congress

and are 1llegal. The illegality -of the iransaction
goes to the very foundation of the Secretary s

authority. He cannot be the agent of the United

States to-do that-which the laws of the United States
éxpressly fcerd." (The quyd Acueptances, 7 Wall., (1868)
666) : .

S

:4- Phe Assmstant Secratary oP War..

Under ﬁlrcctlon of the s cretary of Wﬁr he is
charged with the supervision of the procurement of all military
sunplies; and chigfs af. Jbranches charged-with proourement of
supvlies are required to revort direel fo.him.  (Act of June
4, 1920, 41 stat. 764-765). 2

5. Powers and Limitﬂpions'of Government Agents.

a. Baecretaries of Var, Navy and Interior shall
furnish svery officer, apnginted with authority te
make contracts, witha printed letter of instructions
and also with printed blank contract forms. (R.8. 3747).

b The Gove”nment is liable only to the extent
of the power it has actually given to its officers.
(Selomon v. U.S., 7 Ct. Cls. (1871)491).

Ce he Government has no officer who is =

general agent. (Slavens v. U.S., 196 U.S. 229).

7



d. Contractor Must Assure Himself of Agent's
Authority, ‘Every officer of the Government. from the
President down to the most subordinate agent, holds
office under the law with prescribed duties and limited
authority, and in every instance the person entering
into & contract with the Govermment must look to the
statute under which it is . made, and see for himselfl
that his contract comes within the terms of the law.
(Floyd Accéptances, 7 Wall. 686; Filor v. United States,
9 Wall,.45; Whiteside v. U.S5. 93 U.S. 247; U.5. v. Barlow,
132 U.S. 271;.Hume v. U.S, 132 U.S. 40; Reeside v. United
States (Fremont Case) 2 Ct. Cls. 1; Henderson v. United
States, 4 Ct. Cls. 75; Garman v. United States, 34 Ct.
Cls. 237; Lind v. United States, 49 Ct.- Cls. 635).

" 8. The Government is not beund by the act of its
agent, unless it clearly sappears that he acted within
the scope of his authority, or was employed as a
public agent to:do, or was held out as having suthority
to do, such act. {Whiteside v. U.S., 93 U.S. 247; Lee

_v. Munroe, 7 Cranch 366; Filor v. U.S., 9 Wall, 45).

f« Governmsnt Contracts Bind United States and

not Agent Personally. Where a public agent acts in the
TLHE oIS Outy and. by legal aughority, his contracts
made on account’ of the” Govérmnment are public and not
personal. They infure to the benefit of and are ob-
ligatory on the Govermment, not the officer. (Hodgin
Ve ?extey; 1 Cranch 345, 363; Parks v. Ross, 11 How.
362). ’

g+ Implication of Authority. Although a public
officer may not bind the Government by contract unless
authorized by law, such authority may be implied from
the language of 2 statute imposing certain special
duties upon him. (Rives et al. v. United States, 28
Ct. Cls. (1893) 249).

. he - %When an executive regulation directs officers

. of one class to make a contract on behnlf of the United
States, it confers no autheority to make it upon officers
of a different class, although employed about the same
‘government business. (Headnote, Camp v. United States,
113 U.S. (1885) 648).

-
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i. The United States are not to be held responsible
for the scts and declarations of persons in charge of
the construction »f the work in the making of contracts,
either as express contracts or by the implication of law,
in violation of the authority of their superior officers.
(Sprague v. U.S., 37 Ct. Cls. (1902) 447).

je Implied obligation Invalid where Express Contract
Iilegal. An officer of the Government has no power t»
bind the Goverrment by the acceptance of property where
its purchase would be illegal. On the contrary, such
property could not be dcomed to be received to the use
of the United States, (Reeside v. United States, 2 Ct.
Cls. 11886)1),

"ko "This court has alweys regarded the Government
as sonewhat in the character of a ward, and its officers
‘in the chéracter of its guardian, and it has never given
ePlect tb a contract where it apneared that the contr-
actor dlrectly or 1nd1rect1y, by f@irect briberies or
.corrupt influsnces, sought to impair the good faith
of the gusrdian.™ (Garman, adm. ve UeS., 34 Ct. Cls,
(1899) 237). .

"~ 1, Fraud-and Beibéry..- Congréss has passed various
laws relaling to fraud and self-interest in the making
of Govermment contracts. .Thess statuies on the one hand
forbid an officer or agent of the Government who might
have a pecunlary interest in'a Droposed contract to
solicit or induce the making of such a contract by an-
other officer or agﬁnt and on the other hand, they
provide that no one pecuniarly interested in a business
enterprise shall represent the Goverfusent in contracts
with that enterprice. Thess, statutes also make punish-
able the reoelvlng of =& brlbe or pecunllry advantage
by 4 Government agent as 5180 the piving of such bribe
or pecuriary ndvehtoge to shch “gent. So .important
have the courts regorded these stututss that they have
modlfle somewhat, ta the advantage.of the Government,
oertaln cnmnon -law rules of ev1denoe respecting alle~
gat ons of froud. :

m, Disabilities affedting Right to Contract with
the Government.  Congress Nas proiibited agents or
of ficers of the Govermment from haking any contract
with one who is a member of Congress. Certain statutory
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exceptions have been made to this provision. The most
important of which is that which permits the making of
n contract with a corporation for its general benefit,
even though a member or members of Congress may be in-
térested in the‘corooration;

*n. Forgery and Bribery. .fongress has also passed
various laws relating to forgery and bribery, thus
assuring to the Goverrwent the fair and nonest service
of its agent.

0. Govermaent Contract with an Officer or
Agent of the U~ited States, at this polnt it may
be noted that while an officer or agent of the Govern-
ment is forbidden to make any contract or place any
order with a firm or corporation in which he may have
a pecuniary interest or from inducing or advising
another officer or agent to make a contract or place
an order with such a firm or corporation, yet there is
no legal objection to an officer or employee of the
Government entering .into. contracfu“l rélations with
ths Government or owning an’ interest in & firm or
corporation which enters 1nto contr ctc with the
Government. ‘ '

D. GENERAL LIMITATIONS. GOVERNING GOVERNMENT CONTRACTS.

1. Statutory Prov{sioha.h’

Congress has pa<sed certaln general statutes which
limit and define the contractual powersof Government agents.
The most important of the<e are:

as The prohibition against the acceptance of
voluntary se “vicé "except in case of .sudden emer-
gency involving the Ioss of human life or the
destruction of property”. (R.S. 3679, as amended
by Act of Feb. 27, 1906, 34 Stat. 49).

b. The provision that no contract or purchase
shall be made "unless the same is authorized by law
or is under an aooroprlatﬁion adequate to its fullfill-~
ment™ with certain restricted exceptions in the War
and Navy Depertments. (R.S. 3732, as modified by Act
of "June 12, 1906,. 34-Stat. 265). -

10.
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c. The prohiktition against expenditures in
axcess of appropriations or the invclvement of ihe
Goyerrment in obligations for future payment of
money 'in excess of such annropriatioﬁs Yunlsse
such contract or obligation is authorizel bty law".
{R.3. 3679, as anended by Act of Feb. 27, 190€,
34 Stat. 49). T

NOTE: To be "authorized by law! ik a
contract must apnear to‘habe been
made either in oursuandes of express
authority given by statute, or of
authority necessarily inferable
‘from somé duty imposed upon or from

" some power given to the person asr
suming +t5 contract on behalf of the
Govermment. (15 Jp. Atty. Gen. 236 ).

de The prohibition against the use of contingent
fundas except upsn the written orders of the head of
the proper exechtive department, (R.SY 8683, )

o+ The Provision that, Congreés must make appro-
_prigtions in'sppqifid terms or specifically authorize
& contract to be ex¢cutéd. (Aot of June 30, 1908, 34

_ State 764). No authority can ba given by inference.

{13 p. Atty. Gon. 176).
« " Py ‘The Providion that, -with sertain statutory
excnptions, ap-ropriations are restricted to the
ficsal yoar indicated; (sct of Aug. 24, 1912, &7
.8tat, 487, as modified bty Act.of March 3, 1919, 40
Stat. 1309). ‘ R S

ge The requiremcnt»that.allxbalapces of apnropriations
pills and made specifically for the scrvigeof any fiscal
year, and remaining anoxpcendad at-the expiration of such

fiscal year, shall agnly be aprlicd to ine payment of
%xgvnses propgrly incurred during that year, or t3 the
u

Py

filiment af contracts properly made within that
yoar; and balanccs nt neoded far such purposcs shall
bo carricd to the surplus fund. This Section, howcver,
shall not apnly to apﬂropriationé known as permanent

or indefinitc aporopriations. (R.S. 3690).

~ .

[— it . . .
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, h. The prohibition against the making of con-
tracts fo stationary or other supplies for a longer
term than one year from the time the contract is made,
(R;S. 3735). (To this prohibition there -are certain
exceptions in the Post Office Department).

i. .The Drov151on relatlng to reports to
Congress respecting the.uss, of appropriations.
\R.S 228) .

j« The provisidn +hat all sums appropriated
for the various branches,of expenditure in the
public service shall be applied solely o the
nbjects for which they are respectlvely made, and
" for mo others. (R.S. 3678).

k. The prohlbltlon agalnst advance payments.
(R. Sa 3648)

NOTE: Statutory exception.‘ Newspapers,
magazines, and peériadicals. Excep-
. tions by 1nterpretatlon, Payment
for goods bought f,o.b, ‘shipning
point and partial pdymentg under
manufacturing contracis: (op. J.
hsG. 76-700,(1917); Qlcomp. Gen.
143). - -
-In oartlal payment Government
becomes owner of part pald for.
(20 #p. Atty. Gen. 746).

l. The provision that no paymeni-for services
or supnlies undgr a contract shall.exceed valus of
the services rendered-or the eunnlleQ furnlened.
(R.&8. 3648), Crep -

m. Certain statutorv reqtrlctlons apnlieable
only to the District of Golumbla. The most burden-
some of these in time of war or threatened war, 1.

e,, those which reldte, to the rentlng or leasing

or requisitioning of bulldlngs for miltary purposes,

have now been modified with respect to such contingenciss
in the future. (See Act of July 8, 1918, 40 Stat. 826

and Act of July 9, 1918, 40 Stat. 861),

12,



n. The prohibition sgrinst the employment of

laborers and mochanics for more than eight hours

in one day. To this mrohibition there are certain
important statutory excepticns. In time of notional
emergency the President is anuthorized uO suspend the
provisions ef the law to the Gavercrrent's Lerefito
(Act of Aug. 1, 1892, 27 Stut. 240, us amended by
act of March &, 1913, 37 Stat. 726).

o The prohlbltlon against the use of convict
labor. QThls 1g an executive restriction under
date of May 18, 19C5, based on a public policy set
forth by Congress with reference to the hiring out
of Federal prisoners to private contractors - Act

" of Feb. 23, 1887, 24 stat. 411).

p. The provisions respecting hours of labor

for employees other than those covered in the
"Eight-Hour Law". (See Act of March 3, 1893, 27

Stat. 715 and act of March 15, 1898 SO Stat.
316-317 ).

g, The provis@ons of the statutes relating
to the "civil service'. .(Thé necessities of war-
tims activity would seem to urge some modification

of civil-service’ requlrements upon proclamation of
the President in time of natioral emergency).

Fe The prohlbltlon agalnct the assigmment of
Government contracis. {R.S. 37u7)

~ Under this.head it may be noted:

(1) Statufe is for the'protectlon of
the United States. ‘(Hegness v. Chilberg (1915)
224 Fed., 28. ° 139, Cefleh. 492; and for
its sole benefit. (Tlnker and Scott v.
U.S. Fidelity and Guaranty Co., 169 Fed.
211, 212.) )
(2) 1% is lntended tp secure to the
United States’ the personal atiention and
services of thé¢ contractor (Francis v. U.S.
(1875).11 Ct. Cls. 638): and assure the

intégrity of blddlng. (19 Op. Atty. Gen.
187) .
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(3) It bars action by assignor as well
as assignee. (Wanless v. U.S. (1870) &
Ct. Cls. 123)

(4) Government cannot set up an attemoted
assignment to bar recovery under an executed
contract. (Dougherty v. U. 8. (1883) 18 Ot. Cls.
496).

(6) An officer of the Government cannot
authorize an assigmment in advance. (19
OP. Atty. Cen. 186).

(6) Government may recsgnize or-repudiate
an asd gnment. DulaneyuScudder, 94 Fed. 6,
10; Federal Mfg. & Ptg. Co. v. U.S., 41 Ct.
Cls. 318; 5 Cp. Atty. Gen. (1821) 738; 15
id. (1877) 236; 16 1d. (1879) 278).

(7) 1If a surety advances money, agreement
to share profits is not an assignment. (Bows
v. U.S., 42 Fed. 761: Anderson et al. v. Blair,

( 80 SD- \Sl)u

(8) Any substantial transfer is within
the prohibition. (Francis v. U.S., 11 Ct.
Cls. 638). -

(9) Subletting of a part of a contract is
not an assigmment. (White v. McNulty, 49
N.Y.S. 903, 26 Apn. Div. 173, judgment
affirmed, 58 N.E. 1094, 164 N.Y. 582).

(10) -There is a distinction between

" the assigmment of aGovermment contract and

an- assignment of money due under a contract.
The former is wvoid, and passes no title,

legal or equitable; the latter passes title
to the money due, as though it were the sale

"of a chattel. (Choteau v. U.8., 9 Ct. Cls.

155), {(See also R.S. 3477).

D N B VNS
16 Ct. Cis,. 43 .
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/12) & corporation formed to crrry out a
contrict is not an assignee. (U.8. v. axman,
152 Fel, 816; 821)s

{13) an esscntial requirement is that
contractar re*ain personal responsibility,
through he perform by ordinary business
methods. (Manning v. Ellicott, 9 app. D.C., 71;
Stout, Hall & Bangs v« U.S., 27 Ct. Cls. (385).

{14) Contract for material is not an assign-
‘ment: {U.5sve Farley, 91 Fed. 474).

{15) The Government is liable to the assignee
ofa patent. (Federal Mfg. & Ptg. Co. v. U.S.,
42 Ct. Cls. 479).

E. PUBLIC COMPETITION.

®

1, Introductory Statement.

+ " " #&. One of the most important statdtes relating
to contracts evér enncted by Congress is that now

.known as R.3. 37C9. Under it contrpcis fer.practic-

~ally evervihing furnished to the Governmant, except
persontl serwvices, must be made upon advertisement.
This statute was origirally passed unon the outbreak
of the Civil Var,

b}

2.  Statutory Provisions. T

a. All purchases and contracts for -supnlies
or services in any of the Departmentis of ihe Cov-
ermnment, ekcept-:for personul services,- shall be
made by aivertising a sufficent time previously
for preposals respecting the same when the public
exigencies do not require the immediate delivery
of the articles or performance of the service. *
**x (R.g. 3709, ' |

b. Similar specific statutes haje been passed
relating to the several executive depariments, to
. particular branches in the several ‘departments,
and to such particular cdntrdets as those relating
to purchase of horses, steel, and means of irans-
portation, to the construction and repair of
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buildings and to nublic cartrge, Cortain general
as well as certnin sveocial exempting sit:itutes have
also been enncied.

3¢. Judicinl Interpretntions.

The trend of judicial interpretatiion may be

indicated briefly:

a. "In the absence of any cxigency, in fact,
or ~ny dselared by thoe Sgeretary, or any thet
can be judieially inferred, we think thc portion
of the section which roquires adveortiscment is
mandatory, and a contract mande in violation of it

is void." {Schneider v. U:S., 19 Ct. Cls. 547,
551).

be & contract for personal service" is one
by which the individual ¢ontrancted with, rendors
his personal sorviec to tho Government through
its agonts, thus himself beecoming the servant of
tho Govormmont. (15 Op. atty. Gon. 235).

Cc. Whore discretion is vested in an officor
or board of officors to dnclarc an cmergency,
and a contrnet is made in which this discretion

is oxcarcisod, the validity of the contract can
not be mads to depend on tho degrce of wisdom

or skill which may have nccompanied the exer-
cisc of tho déscreotion. (Specd's Case, 8 Wall,
77, 83). '

de Decision of officer in command is com-
clusive unless it is shown that the emergency was
not real, or that the transaction was not one of
good faith and the result of nccessity.
(Stovens ve.UsSe, 2 Oty Cls, 95)

.0« An cxigeney oxists when from any cause
that is nccecsary for the good of the public
scrvice the article should be procured or thoe
servieco porformed without any delays (Reesido
ve UsS., 2 Ct. Clss 1, 51).

f+ « doclaration of emcrgency must be in
viriting; an oral dedlaration is invalid.
(Cobb et al. v. U.8., 18 Ct. Cls. 514, 538).

)
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g. Open nmarxet purchase should be made with
the care a nrudent business man would exercise.
(Child v. U.S., 4 Ct. Cls. 176); and such pur-
chase should be mude at the place whewe articles
of the descrivtion are usually bought and sold,
and in the mede in which such purchases are or-
¢inarily made between individual Fnd individual.
(2 Op. Atty. Gen. 257).

he 4 military emergency, an emergency which
arises in the field or in time of war, canrot be
meazured by vrecise rules, but may continue equal~
"ly imminent over a perioé of months. (Thompsen v
UWwS., 9 Ct. €ls. 187). (Sec ulso Mowry's Case,
2 Ct. Cls. 68).

. 1. Reasonable publicity satisfies require-
mpnts. & bomp. den. 802)

.- Je dn officer, who has failed to -comply with
requirement, cnnrot make a consequently invalid
contract obligatory upon the dGovernment by per-
mitting performance thsreof to proceed to any
extent. (15 vp. atty. Gen. 539).

F. BIDS AND BIDDING. .

.

1+ .Purpose of Securing -Bids.-

8e - The daws with respsct to mroposals and
bids have been designed to assure the United
States the benefit of- compmetition among those
desiring to furnish it supnlies or render ser-
vices to it. Congress having assured compe-~
tition has vprovided fo the integrity of bids
in R.5. 3737. This statute forbids the trans-
fer of any contract or order or interest therein,
Thus a bidder is prevented from making -several
bids, one by himself and others by his friends
and employees, to be consummated latér by as-
sigmment to the real bidder for wliom they all
acted., 4lso the statute prevents the bidding
for, and obtaining of, contracts for more specu-~
lation by contractors who have neither the in-
tention nor ability to perform them but hope
to sell such contracts at a profit to bona fide
bidders or contractors.

17.



b. "These statutory provisions provide a
uniform system for the purchase of sup»nlies.
Thev embrace all the requirements to secure their
object. They contemnlate the  advertising for
pronosals by competitive bidders, a fair and
and impartial cpening and comparison of the
. bids, arn’ an award by comnetent authorities.”

2« ©BSeparate Proposals Required.

With exception of certain river and harbor im-
provements, the statutes require the Secrstary of War to
invite separate proposals and make separate coniracts
"for each work, and algo for each class of material and
labor for each work™. (R.S8. 3717, and Act of Sept. 19,
1893, 26 Stat. 452 and Act of Jnly 26, 1912, 37 Stat.

208 )«

3. wules and Principles Governing Bids and Bidding.

2. Secretary of Jiar to prescribe rules and
regulations respecting bids. {(Act of Apr. 10,
1878, 20 Stat. 36, as-omended by Act of March 3,
1883, 22 Stnt. 487, 488).

be Sufficient time should be allowed for sub-
mission of bids to assure competition. {(Act of
July 5, 1884, 23 Stant. 109).

Ce In certain instances opnortunity to bid
must be given to other Government establishments.
(Act of Jure 5, 1920, 41 Stat. 975),

de In certain cases competition should be
limited to locality mesarest 'points where sup-
plies nre needed, conditions of cost and quality
being equale (aAct of July 5, 1884, 23 Stat. 109).

&+ Preference shall be given in certain
cases, to articles of domestic production and
manufacture, conditions of price and quality
being equal; and to the extent of compumption
required there by the public servicef in certain
cases, preference shall be given to Marticles
of American production and manufacture produced

on the Pacific Coast”. (R.S. 3718).

18.




f. Bidders must te given oprortunity to be
present at onering of bids. | K.5. 3710).

g. The biddsr may withdraw his bid before
the opening . |lMcffett, Hodgkins & Clark Coe
v. City of Rochester, 178 U.5. 373)

.- .he Formal errors.ir bids may be waived,
providing they afrect or alter the kid in no
substantidl way. {Shealéy, p. 178:

is OCorrection of substantial unilateral
mistake in a contract connot be made by Goverrment
officers and, geonerally speaking, would not be
made by a court of equity. {(Shealey, p. 178).

i+ Whers the mistake i mutual and common
to both parties courts’ of equity will grant
relie®. ‘Hearns v. Marine Ins. Co., 20 Wall,
433, 490). . -

- k- Contracting officer has no muthority
to waive compliance with essential terms of
rules and regulatisons. (20 Op. Atty. Gen. 496.)
> 1. An‘irresponsible bidder may be rejected
but rejection must rest strictly on statutory
grotinds, “i. '».; rejection may not be arhitrary
or capricious. 28 Op: Atty.- Gen. 384). (Act
of July 5, 1884; 23 3tat. 109). :

me Congress may validate contracts illegal

becauge of statnt defacts. . TH t t
exeroise " 5f 33314fggis%a%%vg_valgdgt?gg ofeggE

.enforceable contracts was in, the m ssage »f the
"Tent Act.

n. Legal Effect of Acceptance. There is
considerable confusion as to the legal effect .
of the acceptance of a bid. These general orin-
ciples cdanhe indicated: - o

' (1) If the execution of a formal con-
tract is mot required by statute, the acceptance
binds boik the Governmont and the coniractor.
‘Garfielde v, U.S8., ©3 U.3. 242; Ued. v, Purcell ~
Envelope Co., 249 U.S. 313).

.
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(2) If a formal contract is not required
by statute but the acceptance indicates that
a formal contract will be made, the accept-
ance binds both the Government and the con-
tractor. {Adams v. U.S., 1 Ct. Cls. 192).
(See also Schneider v. U.S., 19 Ct. Cls. 547).

(3) If a fo mal contract is requlred
{under RsS. B744) the acceptance binds the
bidder, although the United States could
not be held if it subsequently .refused to
executeos the formal contract. (U.S. v. N.Y.
& P.R.S¢S.-Co., 239 U.S. 88).

(4) If a formal contract is regquired
by statute, or is Contemplated though
not-required, the offarand acceptance indicate

-the precise terms which ‘can be incorporated

in the formal contraét. (Milliken imprint-
ing Co. v. U-S., 40 Ct. Cls. 8l; Garford
Motor Truck Co. v. U.S., 58 Ct. Cls 53;
Pisrcs Arrow Motor Car Co. v. U:S., 58 Ct.
Cls. 582).

0. Writtén Guaranty to AScompany Bid. The

Secretary of War may require every bid to be ac-
companied by a written guaranty to the effect
that the guarantor undertakes that the bidder, if
his bid is accepted, will when required, give
bond to furnish the supvlles proposed or to per-
form the service required. (Act of Apr. 10

1878, '20 Stat.’ %6, as amerided by Act of March 3,
1883 22 ‘'stat. 487, 488).

p.  Wher~ bidcer binds Himself to keep bid

open sixty davs the Goverrment has no right 1o
raccept after sixty days. - (Haldane v. U.S., 69
Fed. 819; U.S. v. Carlin Const. Co. and the I1ll.

Surety Co., U.S. D. C., South Pist. of N.Y., May
1912}0’ -

G. REQUISITES AND VALIDITY OF CONTRACTS.

United States,

Authority of an Officer or Agent to Bind the

Thé United States, like a corporatlon, can

act only through 1ts ofllcers or agents. The authority

-
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of an of*icer or agent rust be found in some constitu-
tional or statutory rrovision. BSee The Floyd Acceptances,
7 Lall, 666; Hooe v, U.S., 216 U.3., 328. Unlike the
representative of a csrporation, an officer or agent can
bind the United States vy coniract tothe extent of his
actual authority cnly. The Svpreme Court has repeat-
edly held that the ductrioses cof ostensible autherity and
of eston-el are inavnlicable to government contracts, on
grounds of public policy. Lowever, in United States ve
Spsed, 8 Wall. 77, the couwrt held thalt when a statute
confides a descretion to an officer, a person desaling with
him in good faith may assume that the discretion has bheen
proverly exercised. This principle ha- been further
extended by the Court of Claims in Thompson v. United
States, 9 Ct. Cls, 187, to this 1limit; |, that where a
discretion is vested in a superior offitér, whilé the
transaction is with a subordinate, the coniractor may
assume that the discretion has been exercised properly

by the superior and that the subordinate is ccting in
accordance with the superior's orders without requiring
their production.

2. Statutory Limitations on the Authority
of Government Kgcatse - j

Three important statutory limitations on the
powers of Govermment agents are:

8. -Those which require contracts, with
certain exceptions, tobe made as a result of
advertisement. )

b. Those which prohibit the making of a
contract binding the Government to pay more
than the amount apnropriated for the purposes

f the contract.

cs Those which require certain contracts
to be reduced to writing and sikned by the

contracting parties.

3+ Common Law Rules,

a. Once an agent or officer's authority to
make .a particular contract is established and it
1s determined that there are violated no statu-
tory limitations upon the mode of its exer-

[
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cise, thom his Lcts of offer cnd Leceptencs ara
to t: piven the same leogal off:et we wr2 the
lika aets of the «;-ant of & priv.t: nparson.

b. .15 the cowmon law rules rospacting offor
G sccoeptince pply to Govormment contricts so
dc the like rulzss ~ith refar-nco to censiderie
tion, speclel form-1ity, cup clby of prrties,
ro.lity of consont, ..nd l:g.lity of objzct.

4, et Compensotion.”

e Of tho :loments nocossary in w.ocontrict
only ono, "econsid.rition™, will b h-er: notad,
ahd ciscussicn of thls 21-.ment 111 be confined
to the sdiqu.cy of consigerition se f.ar g it
r21l..t2s to "Jjust compoens .tion", Tas Constitu-
tion ~rovidcs to.t privit: provsrtr shill not
b2 usz2a for nublic use withoat "just comp:nst-
tion", R:contly thi thoory Ts baecn .av .nc2d
that .oy conte.et waiclh purports to bing tho
Gov :rnsept to poy Lov: thon just cumplanswtion
fits r:ncsrog or to be ronéored is un-
1> wnd veold to the excoss over. just
comp -ns:.ticn. The theory 1s thot sine: ths Unit:é
Stot s must pLy Jjust compeonsction to the in-
velunt.ry vrowor or s2ller, the convors: is
impliad, n.m:ly, th..t it m » not b c.1124 unon
t0 piy mor: then just ccemorns: tien to the vol-
unt. ry coatr ctor.

"This would s>.m to b3 but ..nothor w.y
of s.ying th.t in goveornn-nt contriets, contriry
to th2 rule tpplic..ble in ths co.se of contr cte
betrecn prive.ts inglviduedc, thr ndoque.cy of the
consicsrntion v hich th2 Governmant raceiv-d mmst
bc inquivced into. The propesition, if truo,
would b stirtling in its r sults, for it would
m>wpn thet .11 coatr.cts nd =:ttlomants, »vien
thougt m.de in gocd fuith, wrould br sublizet to
ovarhiuling, sinc - it ieg camittxd thit the
Govirnmont m.y ricov.er bo.ci mondy p.id undor
mistkhe ¢ 1 oye (So2 Tisconcgin Conirr 1 T.R. %o
v. Unit ¢ St.tes, 164 U.S. 190). ILov-sov'r,

the ciatut: of limit.tions is not .oonlicsbla in
suits brought tg.inst the Govoer:mant unl2es Con-
gr.cs in « gisen ¢ 52 s ¢l orly mnifest-d n

int>ntien th.t it ch.1l b2. {S>- Uyit & Sttos
ve Nuchvills, Ch.ttoncog. & St I, Ry. Co. 118
U. 5. 120). )



of an of'ticer or agent rmust be found in some constitu-
tional or statulory rrovision. See The Flovd Acceptances,
7 wall, 666; Hooe v. U.5., 218 TJ.S, 326. Unlike ths
representative of a csrporaticn, an officer or agent can
bind the United States by cuntract tothe extént of his
actual authority only. The S8vrreme Court has repsat-
sdly held that the doo*rines cf ostensible authority and
of estor~el are inavnlicabls tc govsrnment coniyracis,, on
grounds of public policy. Howsver, in United States v.
Speed, 8 Wall. 77, the court hsld that when a statute
confides a descretion to an officer, a person dealing with
him in good faith may assume that the discretion has been
nroverly exercised. This principle har been further
extended by the Court of Claims in Thompson v. United
States, 9 Ct. Cls. 187, to this limit; “that where a
discretion i1s vested in a superior officer, while the
transaction is with a subordinaté, the econtractor may
assume that the discretion has been exsrcised properly

by the superior and that ths subordlnnte is tacting in
accordance with the suverior's orders without requiring
their production.

2. Statutory leltatlons on the Autho"lty
of Governmen® AREZCAT 5. :

Three important statutory 11m1tatlons on the
powers of Govermment agents are:

a. Those which require contracts, with
certain excevtions, tobe made as a resnlt of
advertisement.

b. Those which prohibit the making of a
contract binding the Government to pay more
than the amount apnropriated for the purposes
of the contract.

¢.» Those which require certain contracts
to be reduced to writing and signed by the
contracting parties. :

F. Common Law Rules.,

8. Once an agent or officer’s authority to
make a particular. contract is established and it
is determined that there are violated no statu-
tory limitations upon the mode of, its exer-
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b. .ig th2 coamon lL.a7 rules resprcting off-r
«ag accaptunce ..pply to Govormmant contricis so
do th2 like rules with rofaronce to considera-
tion, speeiul formdlity, c.p city of portiss,
ro.1ity of consant, .nd l:g.13%y of objz2et,.
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4. "Jugt Compens..tion."

e  Of tlo 2lom:nts nocoss.ry in o contract
only onz, "corsiwsration", vill b hir> poted,
ond ciscuscicn of tials clement 111 be confined
to the aigu.cy of consicoerttion se for s it
r2l..bes to "just compoens tion", Tae Constitu-
tion ~rovides ti.t privet: proosrtr shull not
b2 us:2¢ for public use witho:it "just compinsu-
tion". Ricontly th: thaory hns ba:n av nc2d
tiat ony conty..et waicu purports to bing the
Gov:rnmaent’ to puy wor: thon just compansttion

for bon-fits rrnazrog or to be rond2r-d is an-~
enfore -t.ble wnd vold to tie oxcoss over just

comp ns..ticn. The thoory is that sing: ths Unit:é
Stobrs wust p.y Jjust comp:nsition to the in-
velunt ry voaoor or s2llzr, the convers: is
impliad, n.maly, th.t it m y not br c.dlad unon

to p.y mos: then just comoensttion to the vol-
unt ry contr:ctor.

"This would s>.m to b2 but .nathor wy
of s.ying th.t in govornnent coantrocts, contrliry
te th2 rul. wpplic.ple in the co.ex cf contr .cts
betzaen privet: individuc.le, thd wdoque.cy of the
consiceraticn which the Governm:at roc:iv.-.d rmst
bc inguirad into. The propesition, if tru-,
would bu stortliag in its r sults, for it woula
mxn thot L1l coatr.cts and esttloments, >ven
though m.de in gooa fiith, wrould br subliret to
ovornwuling, sinc: it ie Ldamitt:d thit th-
Gov:rmizont m.v ricovor b el mon:y p.id un®or
migt.k> of l'wwe  (S~2 Tisconsin Coasr-1 RR. Yo,
v, Unit-u 3t.tes, 164 U.S, 190), Lorspov-r,
ths ctuetut: of limit.ticns is rnot .oeclicibl> in
suits bocught cg.inct thy Govoer: mant un >ss Con-
gr.cs in . given ¢ .52 e clx rly manifost-d .n
int:ntiosn thet it ch.1l b2, {S>: Unit.d Sttt s
ve N.chville, Ch.ttnoog. & St. L, tw. Co. 118
U. 5. 120).
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"o theory bettar calculated to cestroy
confidence in the Governmsnt, or to furnich & cheao
method of advertisemsnt to the self-seeking
politician has yet bsen suggasted. Far hetter
that the wovernma=nt should occasiocnally be forced
to pay excassive compensaticn, thaa that the
citizan should be deprived of the incantive and
desire to serve its neads from the well grounced
fear that he might be compelled to submit to
expensive litigation to retain that which right-
fully balongs to him.

"Fortunately the decicad cases do not
giva any real support te this theory., - In fact,
the converse of thg propocition is implicit, if
it is nut emprassad in them. * * *.

* % % "T¢ may be true, and rightly 50,
‘tnat a court, whanever thare are circumstances
to ezcite suspicicn, will look narrowly into
the case and hold the party whe serks tc 2nforce
such a contract to fullar sxplanations and |
stricter procf of fairnesc than would b2 requirad
batween two - 1nu1v1uuals, sui juris, and.cach act-
~ing on his own behalf, * * *

T * * "On the other hand it-is uuually
clzar that, in theo abs“ncu of fraug or mis- -
reprasantation involving a briach of warranty,
the Governmant caanct b2 held lisble to-tha con-
tractar for mor: than the contra ¢t prics rigard-
lass of the value of the banafits conierrgﬂ unon
it or the cost to th® contracter", * * * Grover
C. Grismore, Contracts with the Unit:g States,
Michigsn.Law Review, Junc 1924,

b. Vhat is "Just Compansation®

v-O

"o* % % Browdly statad, just componsation
meang that price ot which & purchascr is willing
to buy, although not compsllcd to buy. In the
matter of condamnation of r:al ectute 1t 1s not
Gifficult to wpply this ruls und rscch o satis-
fucturv answaer, cince roal 2state is lareqly
govern2d ws to its value by locul conditiins and
clrcumst.nczs; but whon att mpting to fix Just
campznssticn for m2rchondise or othar pirscncl
property it is not so 2asy. For instune., the

s
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Peymastor tonrr.l of thr Novy holas thut just com-
aasuticn moune the markot prico pravailing ot

13 peint of commoncgesring. This might caus2> un
ctuel luss to the vumer of the ~roporty who

might hov > purchisad this proprrty for s.le in
som: Cther szeticn ¢f th: country where the orica
goule be mich highyr. Th: Supram> Cpurt of the
Unit2c Stutss hos in the cLse of Moncngnhala Kov,
Cce ve Unite. St.tzs, 148 U.S. 312 (1893), c2cived
that Jjust componsaticon is o full tnd perfect eguiv-
zlent for the pro-:rty «nd nit th: cwner, this
decision huving baza used in'w ct.sd in which racl
astute wos concemnad.™ Sheuloey, Low of Governmant
Contracts, pogeé «b-4€, '

Y
t

"In the mettar of merchwndise, strong> as
it may seem, ac true guide oxists in fedorol da-
cisions =g to thiec question curinge the Givil "ur,
but since then & numbar-of facisicns afford soma
light as. to whit is wesat by just eempensttion,

In the euwse of Tilmoth v. H.orriscon, 127 Fod. 49,
58, (1904]), it h:s beon <eciced toc be thot nrica
at vhich the cwner can make himsa2lf whole by nur-
chasing in a g2naral market, while in Marshall v.

Clark, 78 Comn. 9 (1905}, in a wall considsred

upinivn by Chisf Justice Balawin, it 1s stated
that the (rdinary measure of damages for & fail-

cure by & vemdor of goods to <eliver them as agreed

is the diffsrsenece, if any, between the contract
price and their nigher market rrice at the time
anc place agread upon for celivery. Thile the
¢asa (f Bullard v. Stone, 67 Cal. Ren, 477 (1885)
is founcew unca & California statute, yot that
stetute does not-in any wauay affect ths vulue cof
a dacisiun a8 to mar«et price and as a matter ¢f
fact business men can probably apply this feci-
sion more raadily to their own porticular coses
then most othsr .ecisicns. Tae court in this
cas?d saic: "By the marka:t velue was maant the
prics or sum for which an equivalent scculd
reasonably ant fairly be purciasic ab or naar
the place where the | rouperty shouw!d haxs beon
{eliversa, wnn within a rauscasbl: time aftor
fuilure to olivor." Gonerally sccopted marcet
guotations, «s cuntwinzd in prica lists, nous-
papaers, troewe Juurnwle, tewde cireul.rs, 2te.,
have sumztimes bezn canittsd ws it 2pee vithout
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proof of their sccur.cy {ses 12 4m. & Tng. Anno-
totad Cucgas, 129, aute), but «lw.ys vhen it hus
been chowrn thot they h.va besn bLzad uocn reliable
sourcas of informtion. it. Varnon Brawing Co. v.
Teschnar, 108 Rhd: 157 (1908); Sissons <. Clavaling,
ate., t.3. Co., ls Ilich. 489 (1866)," Sheazlay,

L of Goveramont Contr.cts, p.grs 46-47,

5. Contr.cts to bz in “ritins.

t. Contricts m.de by the s2er-terizs of T,
.y cna Interior muet wo ned2 in sriting ond sisn>d
at the, end thrraov. Tha st tute miging this raquira-
nant monantory is in z2frect .n 2xtonsion of the
Statute of Frouds, The gupe lino of judiciul ra-.son-
ing applied to thoe common-liy Stututerof Fr.uds hus
b2:3n, epplied to this stitutory exteansion., In &
r=cunu impprtant decision, the Usited Stitxs v Wow
York und Porto Rico 8., 8. Co.,, (239 U.S. 88), tha
Supramy Court is nald thet o bicdar, in o casoe
wharg tha 0t.,“tuta raquires formel writt>n contract,
bﬁcom~5 bouné -wien hig prownos.l h.s bren .cepptad
od.tunt he connot subsaguently refuse. to excoute
the formz.l written contrict-ind perform the eor-
vice, wluhough the Unitad Stutes would.not ba L2ld
if it should subsequently rofuse to .2xzeuts the
cantroet,  Thls decision in lagil 2ffdet huis be-
come & 9.1t of tha stutute. {R.S8. 3744, s omend2d
_ by thae ﬂct of Junz 15, 1917, 4u Siat, 198).

b. To tie statutcry roaguiremgnt just incicated,
Congress has made cartain exceptions, e.g., in the
Var Deoartmentwcertaiq river and narbor contracts
and cartain contrwcts that are to -be performed
within cixty days @nd cartain contracts that are
not .in. excess of 1500,

“c., The statute was desligned.to .prevent frauds
and nerjuries ag.inst the United Statss wnd the
party ..:ho makes a contract -sith an .officar —ithout
. hening it reduzad to writing aids in the v’olation
of the law. ) . I

d. Contracts to be Signed. - Tha statute wlso
reqiiras the siﬁnature of both partias "at th> ond
there0f", 4 consicaration of this racuirzmant raic

s
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questions as to the anthority of the signer,

On the part of the Governmont the contract should
be signad by the officer vho axecutes or delivers
it, In w recont case the Court of Claims vali-
datad a "proxy-signed" contract where the dale-
gotion of authority was cexplicitly and oxprassly
indicated in ‘the contract, Despite this decision
it is safas to assert that "proxy-signed" coftracts
ar3 in geznarul opon to lzgil question. On tha
part of the contractor, the wuthority to sign
shoulé be definitely and explicitly indicatad.

6. Contructs ReSuiriqg,Aoonovul.

A contruct which by its terms is mode subject
to the wp.roval of the head of the dep.rtment is unot 2
contract until it is so approved (Monro® v. U.S. 184 U.S.

"524; Ittner v, U.8.,43 0t.01s.336; Littls Falls Knit~

ting C0." 1,U.S,., 44 id.1); oprrovel is w condition nre-
aadent to- the lagal affect of the agreement (Darragh v.
U.S.33 1d.377; kodaroe & Zichardson v, U.S.,35 id.199;
Cathell v. U,5.,46 14,368; lonros v. U.9.,184 U.S.524);
end the contractor who bagins work bafor: anproval dods so
a2t his wvn risk, wnd such wporoval need not b2 in writing
(Spa3d's Case; 8 T2ll.77}. But ratificstion by the res-
ponsible officer will rander an unouthorized contract of-
fective and valid (Ford v, U,S., 17 C9,Cls, 60) =nd
fuilure to ratify until aftor doelivery therzund-sr has
begun operates Ls .o waiver of &ll the time limits, but
lzives the contr:ctor bound to delivar ~within o recsonable
time. (Little Palls Knitting Co.,U.S,, 44 Ct.Cls.l;

Noa21 Coastruction Co, v. U.8. 50 Ct.Cls. 98}.

7. Suoblemantal Controcts.

&. Should b2 made only in cuises ~hars ob-
staclas or unforesceen conditions wrise, or -vhan
the Government dasirzs to cbandon the whole or
part of its under tuking; and they should always
be made in the interasts of the Unitae States.
(Op. JehoG, (1914) 76-400; 8 Comp. Dac, 549).

b, Cennot be made whan the réquirements of
public competition would thereby be ill:xgally
ov didac. (Ope J.ALG. (1914) 76-400),

¢. 3equirs new considsration., (14 Comn,
Dac. &£53).
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d. Are 1nsffective to bind the Government
when made after main contract has basn fully per-
formed. (25 Comp, Deec. 7t4), ,

e. Should not be made for the purpose of
interpreting the meaning of terms of ths main
contract; such tarms ars to be intarpratad ac-
cording to accepted rules without ragaurd to such
supplamsntal contract. (25 Comp, Dac, 764),

f. Should not be made for the purpose of
corracting & mutual mistake; but such mutual mis-
tako must be submitted to the Gensral "Accounting
Of7ice proven with convircing evidance and then
the written coniract w11l be read in accordance
with the real intantion of the parties ‘and claims
for additiongl pavment °ill te s3ttled accdrdingly.
(27 Como/ Dse., 109). C

g. Thare medzs for the benefit of the Govarn-
ment, canc:lling original contract after partial
parformance, the amncunt to bva paid for cancella-
tion is a valid obligation against the appropria-
tion govering the original contract. (26 Como.
Dsc. 170),- - )

h, Whar: toerms thoraof depart from the orig-
inal contract, the supplomental controcet boing
for the cccomodation of the Governmant wnd .pre-
parad by an officaer of the Gor armmeant, construc-
tion of ambiguous terms will be fto the advantoge
of the plaintiff. (Sheridan~¥Virk Contract Co.

v. U.5., 52 Ct, Gls. 407]). ; .

8. Alssration of Controct.

a. The United States has the szm2 power through
the heads of the exoecuvtix: dzp.rtrents and thoir
off'icers and wgents to altar or modify the torms of
& contruct toat 2 prinate individuzl has. (2 Comp,
‘Dec. 182). s :

bs The nads of ths executive departmants may
act for thamsoclves 1n such mattacs or my spercially
delegeto their cuthority., Sxoerisnce hiving sho-n
that it fraguently bacom:»s nacaesstry to meke chingas
or modifications in plans ond spacificitions for
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public work after the contract has been signed,
it is customary to insert a clause in reference
thereto. It mighf, of course, be said that
strictly speaking such a change or modification
operates to bring about a departure. from what
was advertised in the proposal, that thus ths
bidders are not put upon equal terms and in'
conmeguence to a limited extent the beneficial
object of ddvertising is impaired. But in an
opinion given to the Secretary of War it was
stated by ths Attorney General: "That a modl-
fication where the interests of the Government
will not be prasjudiced or any statutory pro-
visions v1olated thereby may well be provided
for in every contract to which the Government
is a party:; and that a contract so modified
‘is not such a new contract as must be proccded
by dn advertisement for proposals from biddors'.
"2l Op. 4tty. Gen 207, 211}.

"ce Neither party can make alterdtions in
a contrect winhtout ths express or implied con-
sent of the other, but if thg party required
to make -the alteration doss so without protest
and. then accepts payments and gives rhcclpts
in full in accordunce with the terms of the
contruct s0 altercd without mcking wmy com-
plaint, he thorcby ratifies the altcerutions

”‘and will be bound thercby. {(Mortin ve UdS.,

5 Ctoﬂ C’l&l 215; POCl{ Va U:So, 14: Cto Cls., 84:).

de If, howbver, un agro.ment is not entirely
cleur in its terms, and an officcr of the
United States orders the conmtractor to do work
which the court.,holds could not have been in~
tendod uwnder o rcasonable intcrpretation of

"the contract, the comtrector may rcccive his

additional cxpensc ¢ven though he madc no ob-
jection to theo added porform.ncce. (U.S. ve
Gibbons, 109 U.S. (1883} 200}.

ce If the cojtructor rcfuses his assent to
chonges ordered, he may rocover the increased
cxponse to which ho is put in moking the alter-
ations. { Dale ve UsS., 14 Ct. Cls. (1878) 514
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f. His conssnt is presumed - unless he makes
objection -~ if the change ordered is of such a
nature that the officer in cha.ge might rsasonably
suppose no additional expeznse would be causeds
but not presumed where the change would ne®cessarily
add to the cost. {Dale v. U.S., 14 Ct, Cls. (1878)
514; Ford v. U.S. 17 Ct.Cls, (1881) 60, 791,

H. CONSTRUCTION AND INTERPRETATION OF GOVEHNMENT CONTRACTS.

le _lee Rules Aonllcable t0 Dubllc and to
Private Gontractse

N .
a. In the construction of cohtracts the prin-
ciples and rules agpplicable to contracts in general
are likewise & plicable to Govermment contracts,
(Hollerbach v. U.S,, 233 U.Ss (1914} 165),

b. A contract amonded &t the.request of an
off icer of the United States and for 1i%ts bene-
£it, the language being ambiguous, will bs inter-
preted against the interest of the Government in
conformity with common~-lew rule that construction
will be more strict against party writing the
contract. (Garrison v. U.S., 7 Wall, 688); benefit

<. .of doubt will be given to the side'that did not
prapare the contract., (Otis ¥, U.S,, 20 Ct. Cls.
316; Hagar Thomson Works v. U.S;, 34 Ct. Cls,
2053 U.B, v. Newport News Shipbuidding Co., 178
. Fad., 194; Castnsr v, Sudduth Coal Co., 282 Fed.
. 602; U.S. v. Bentley & Sons Co., 293 Fed, 229).

G Pfe€ious‘and‘confemporary transactions
~"and facts will be considersed tc determine intent
of parties. (Brawley v. U.S,, 96 U.S. (1877])
1683 Garrison v. U.S,, 7 Wall, 688).

d. Govermment can ¢laim no more favorable
rule of construction and interpretation than a
privats imdividual. (Otis v. U.S8., 20 Ct. OCls,
315; Bdgar Thomson Works v. U.S., 34 Ct.Cls. 205) .

@, TWhare there are two possible constructions
one mking contract lawful, the other unlawful -
. the: former will be adoptad. (Hobbs v, IicLaan,
.-117 U.8s 567; U.5. v. Cent. Pac. R.R., 118 U.S. 235},

v
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f. Ioubtful uxpressions will bo 1ntarpretbd
qgulnst the poarty using the language. (Chambers
ve. U.S., 24 Ct, Cls. u87 Slmpson v. U, S., 31 Ct.
Cls. 217]). .

~

ge In cdnflict hetwedn ganaral aq&.&gycific

. pr@v sions, latter Ulll prnvhll (Zrickson v.

U .8., 107 Fsds 204).-

he In 3Mb1gv1ty, court will adept rmractical
construction of prrtiés, according te /Lich work
was done, gver literal mauning of tl> centract.
(D.C. v, Gallagor, 124 U.S. BC5); after sn ox-
press or tacit 3greamﬁnt s to maaning of torms,
both purtias ars bound th mrﬁby - (Lsfrlam.v. U.S.,
18 Ct. Cls. 289), S

i. Contract ambiguity may be explainad by
correspondenca. (Walker vi U.S.,<843 Fad. 685),
- Je Ina blorlcal error 1n't6tais;'unit
price will control, (15 Gomp. Do c. 31). :

' K: In 1rrecon01labl° conghmct b“tw en s~
s=nt1al tarms of spaclflcatlons and thu con~
tract tnv cdontract is veid:for ~uncartainty.
(U.5. v, "Bllicott, 25o U.S. B24 )

e "

l; In casa of‘aMblgulty, prlor nﬁgotlatlcns
may sometimss be rdferred Ao.: (U.S. v. Beth-
lghem Stecl Co., 205 V.S, 105; Chanbors v.
U.8., 24 C%, Cls. 587~»595)
ma. Traae usage or oustom may b shown to
pr@vo mianing of  doubtful terms, {Bowars Dradga
Co.,.v. G.S., 211 U.S, 176; 12 Comp. Dac. 420;

7055 14 id. 733; 17 id. 581‘- Jbut that contracts

havs besn made by‘tﬂp purtlbs dAn . zeliance on the
long.aantlnuad‘custom 5f givornmeat. dopar tmant s ofURTY
as to constructiog, does not affeat the noacessity

for such custom yiclding to thd positive language

of a statute. (Hbﬁghton 7. Payne, 194 U.S, 88).

Ne

n. Vharu contract 1s lost, ccntents may be
shuwn by proof ‘Of ‘existence and torms. (Travars
Ve UuSe, 5 Ct. Cls. 339; 4 Comp, Dsc. 82).

k3
» -
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0. Brecific rofarsane In a contract to othar
writings, incovperaice latter as purt of con~

tracr, (T.8. v, .waurics, Fade Cas, 157473 22
Op. Acly, Gobe 98,

Y. In rerugrancd batwoexn written and printed
tarms, tha written terms will pravail. (Thomas
v. Taggoart 209 U.S. 385; Harpsr v. Hochsteln 278
Fed, 102; Hagan v. Bcottish Inn. Co,, 189 T.S,
423, Lipschitz v. Napa Fruit Co., 223 Fad, 698),

g. When subject mo.tter conceras interests
of the public, contracts ars to be construsd
Yiberally in favor of public (Joy v. St. Louils,
138 T, 8, 1); and v0v3rnm»rtal functlions cannot
ba hold tu have be an stipulated uw&y by doubtful
ov ambiguous provisions. (Rogers Park Water Co.
v. Fergus, 180-U.S. 624), =~ ° = .

r. Construction of pr“ntﬁd Goverrm nt con-
tracts should be unvarylng,” (¥ o tes v o 1 i3
15 Ct. Cis. 119),

‘i
‘-

s. Collateral pupsbs must be’ oxpressly in-
corporated in contract in order to modify pro-
‘visions of same. (Deoc. Pomp. uay ic, 19&1)

t. Contract is governad by thL 13W w1th
ViCW’tO vhich it -jas made {Pritehizrd -v. Norton,
410 124 Teal v. Walker, 111 U.S, 242);

and thu 1&1 \hpru the contrcct is made - in the
&absence of GXDr ss contrary stipulation = and

not where cetion is brought, governs: (“ox v,
U.8., 6 Pat. 172; Duacan v. U.S,, 7 Pet, 435;
Bell v. Bruem, 1 How. 169; Wilcox v. Hunt, 13
Pet. 378; Gaston v. Jarner, 272 Fed. 56).

DATE OF A CONTRACT,

le Definitions.

a, If the contract rafers’'to "the day of
the date™, or "the date" and expressas any dote,
this doy ond not that of the actual making is
taken, But, if thers 1s in thb contsrct no dote,
or an impossible date * * * as if o thing is ro-
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quizrsd to be done ™yithin ten doys from‘tha
d.te™, and the contraet was not mods until 22
days from the expimessad dote, * * * then the
doy of the zcctunl moking will boe undarstood
t0. be meant by the day of the dete, Ths ox-
prassion "batweon two days" excludaes both.

-(2 Parsons ‘on Contraats. 6641, :

2.' "nfter the Date . of‘the‘ﬁxecutioﬁ'oﬂ the Contract."

a. “vhere the contract did not provide that
the work was to Be comploted within 136 days
from its date, but "after the date of axccu-
tion of the coatract', it may ha ¢V=r1 d and
shown that an igs trumont was in fadt madv,
gxecuted, dnd deliverad ut-a.dabte subseguen
to that stated in its fage, lCumd n Iron Worko
ve. Dist. of Columwbia, 181 U. S, 453).

3. Uddatod Contract. "‘ '

a. An undated contract speaks from the
time of its dullv=ry. (O'Reilly v. Cambridge,
. 879 Fe a. 961) o - '

"

J. BONDS AND SUHUTI“S.

1. Mandatorﬁ Requirement.

' G Congress hiis made mandatorv the fur-
. nlshlng of bond in connection with all ccn-
trocts for the construction .of any, public build-
. ing, or 'thd prosecution ond completion of
any public worky, or.for rapairs upon any
pablic building or public work., {Act of
Aug, 13,1894, 28 Stat. 278 as amendad by
Act of Fab. 24, 1905, 33 Stat, §12),

7%

b. The original and primary purposs
of th>» statute wis to wfford to macharics
and laborers a like ramedy in.employment
on puklic works which they had. through mach-
anics' lien® on privata works. .Tha Govern-
mant had long been in the habit of oxccting
.« bond to protoct ‘it in such contracts so
the statute rofers to the bond as "the usual
pendrl hond", butr sxtends its protection to
machonics and laborsrs. In the numerous

< a
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casas which have come to the courts involving
the statutes rasnecting bonds the scme rules
and principlas, vhich havae become fixsd and
dofinita in the considsration of privite bonds,
have basn appliad to these public bonds.

2., Fhat id a Public Vork?

Much confusien hi.s arisen in w«ttempts to dafine
a public work. A4n aarly Interproatstion confined the words
"public work" to something connacted vith or lat into the
ground. Loter the Suprems Court hzld that a battle salp
was a public work. Justicc Moody has given throe 2lements
as entoring into public units: "Parmonent oxistencas
structural unit; ond cupability of being sovoerally regaorded
as a compdete work". In genaral, the reasoning of the Sup-
romz Court is that whan a work bzolongs to the ropra2sentativs
of the public it is o public work, (Sce Title Guaranty &
Trust Co. v, Crane Co., £19 U.S. 24 fnd 2llis v. U.S., 206
U.S. 261}, °

XK. IMPLIED CONTRACTS.

1. Definition.

2}

a. Implied contrzcts arise under circumstiness
which, according 'to the ordini.ry courss of dealing
and the common undsrstmnding of mea, shovr & mutual
intantion to contract (Hartsog v. Hertzog, 20 Pa.
(1875) 465), while express contracts ar: those in

' whieh o propesition made by one purty is nat by an
acceptance on the part of the other, which corres-
ponds with it catirely wund adaquataly. (Moyer v.
U,S. 5 Ct, Cls. (186%) 317),

b. Impliad contracts arise from the common
uvndarstanding of porties in the ordinary course
of busincss whereby mutucl intent to contract,
without formol words the refor, is shovn. When
the Government appropristaes poperty vhicn it does
not ‘¢laim 5§ ivs ovn, it does so under on implied
contract that it vill pay the v.lue of the property
it so appropriat:d. (U.S. v. Iynh, 188 U.S5. 445;
U.S. v. Buffalo Pitts Co., 234 U.5. £228; Knpp V.
U.S., 47 Ct, Cls, 601}.
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2. QOrigin.

a, Implied contracts ariss wanere the Govern~
ment app.sopriates private property; or vasre it
in effect, snough not physically, apnropuiates 1t,
8.8+, Whars &n owner is deprived of profitable
use of his land because of the constant firing of
haavy guns cver ity or where patents are used
without agreemant or.consent; or where private
propexrty is usod by, or services rendered to,
the United States under an iunvelid contract-or
without axpreso contract,

-

3. Compensatinn.

« ~ a, The Constitution provides that. whenever
“tie United States takes private property for
public use, 1t shall pay "jus$ compensation",
The mesaning of. "just gompansation" has alrzady
bsen dlscussed, Lo e

b. In determining-the extent of recovery
under an implied contract the courts determine
compansation on a quantum merult or-a guantum
valebut basis. The Court of Claims has defined
thess two termstthus:- .

4 -

Quantunr merwit: as nuch aé»heldesarved;
.o measure .of valyas re-
ceived for work done where- thars is no
contract as to compenswtlon..(Cobb et

. al v. U.S.,-18 Ct. Cls.’ {1683). 514, 536]).

Quantum valsbat: as much as :its reason-

"able’ value- said of
something sold and delivered without
stipulation as to priee, \L1v1ngston V.
U, 5., 3 Ct. Cls. (1867) 131, 135).

4, ZPerbtinont Decisions & =so cting Comnensation
under Implisd Gontracts.

To indicate the trend of judicial and adminis-
trative authority-in the considsration of proper compefsa-
tion in 1mnllea contracts, the folJCW1ng da2cisicns are
noted:
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a, 1t is a w8ll sattled principle of law
thet no ons may be forcad into a contract, If,
however, godds voluntarily furnished.ars re-
ceived and used and voluntary services are ac-
'cepted the recipient cannot later say that he
did not agree te pay for tHem., (Cuorroll v,

U, S.20Ct. Cls. {1885} 426),

b, If the objedtion bs made that the ‘sale
was invalid for wint of previous advertisemgnt,
or bacause no Mexigency" sxisted witWin the in-
tant of tha statute, or for the riason that thoe
goods were not purchased in open warket; ond if the
court should 'so hold yet still it would appsar .
that the defendants ‘receivad the claimant's goodsy,
that these wars sold in good fdith, thnt thay
went intdo the hands of the proper officer of the
Governmant, and ware used in the public service,
and that from ‘their receipt a public benafit wos
derived; tnd these facts being establishad, * here
would follow a legal right to. recover & just and
reasonable pricé, (Livingston v. U.S,, 3 0Ct. Cls.
(1867) 131, 135),

¢. Whars alterations or additions =mre
verbally ordsred by an orficer or agent of the
Government authorized to contrapct, o cpntract
will be implied t5 the extant of the banefit
which the Governm:znt has roceivad, notwithstanding
& provision in thz origintl gontract that such
orders must b2 in writing. (Barlow v, U.S.,
35 Ct, Cls. 514, 184 U.S. 123).

d, "here an sxpress contract is void, the
rerson who has delivered his goods to the .
Government may rscover on the implied contract
in guizntum meruit, (Heathfield v. U.S., [187%)
8 Ct, Cls. 2.3},

8. Where the proper cfficdrs of the Govern-
ment receive sarvices or propsrty under i con-
tract made by one who was not an cuthorized
agent of the Government, and they use it for o
lawful purpose, so that the Govermment darives
& legal benefit therefrom, the coatractor may
recovar the wctunl valus of ths proparty sold
or s:rvice rendereé. ({Ressside v. U.S., 2 Ct. Cls,
(1866) 1), T
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fo-- Thoe .contradtor is bntltlbd to rxcover
for extra work nscessarily dons at the diraction
of the, foleer in eharge for which the Governmefit
raceived. tha benefit. (Ford v. U.S,, 17 Ct. Cls,
(1861) 60; Haliday v. U.S., 33 Ct. Cls. (1898)
453). : -

)

}

g. But the extra'work mist be dons‘in &n ex-
peditious and economical manner, (Unlon Transfbr
Co. v. U.S,, 36 Ct. Cls, !1901) 216). . .

h, The contractor mast alw@ys assure hlms 1f
that ordsrs for extra work arﬁ issued by the off'i-
cer authorizad to giva them m, s1nca extrs vork nbt
properly authorled qannot bd reGOVurﬁd for., ' -
(Kingsbury Adm. V.. UJS., 1 Ct C18.) (1883 - 133
Barlow v, U, S.,.35 Ct, Cls. (1900 514y The ¥ " -
Phoenix.Bridge Co. v. i, S.; u8 Ct Cls. (1903) 492),

i, . Whers & contract qalls f£'r a c*rtﬂln v
quantlty off, matza rlals,‘there is no llablazty on
tha purt of the Goverpmbnt o ‘accept and’ bay. for
a greater daantity, nor for any* rejected articles,
(Nomgquit Torsted Co. v. U.S., 57 Ct, €1s; 460).

Je Whers conditions’arise during the Jlife
of a contract which under its tdrms would 2x~ -
cusa. performance thersof, wnd th@ Goverhment -
acknowl adges the quStuﬂCw of suc¢h conéitions
and requests. the contructor to affvct parform-
anee of the contract by SOmu mithod othar “than
that contsmplated by.tht cortract, eny additional
axpansa so incurred is ralmbursable to -tha conw

tractor on a basis of quantwm meruit. (2 Comp.
Gaene 34:). , L ) * .

k. 'Whare sxtra work hgs beon ‘parformsd
under the contract and the Bnited Statad:has
accapted tha work, receivaed the-bénafit there-
of, and paid for it &s work coming under the
contract, tha Government will bb hald to "
hove WalVbd its rlghts to enforcs thu TEquire-
mants of the contract concerning extra-work,
and cannot rscover the umounts paid for such

36 -



extra work., (Iurocher v, U.S., £7 Ct., Cls. 521
see also Ferris v, U.S., 28 Ct, Cls, 332; Simp-
son v, U.S., 31 Ct, Cls. 217; 1%2 U.S., 3783 .
Sanger & ioody v. U.S., 40 Ct, Cls. 47; Lewman
v. U.S., 41 Ct, Cls, 470; E, & I, R. Co. v.

T. S., 32-Ct. Cls, BB5].

l. Vhere a contract provides thet no allow-
ancs shall be made for sxtra work unless pro-
vided for by a written agreement specifying
the cost, and an off lcer directing the work
refused to-snter into & written agreement and
insisted that the werk was embracad in the or-
iginal contract, the contractor's remedy was
an gppsal to the superior officer if the con- -
tract so provides. If ths descision of the
superior offiecer ig adverse, the contractor
is remsdiless. Having parfomed the work
without reg iring the order to be .in writing
he cen not racover for extra werk. (Xilmer
v. U. S., 48 Ct. Cls. 180).

m, .Oral deeclarations of emergancy are
invalid. (Cobb et al v, U. S., 18 Ct, Cls.
514,536}, ~

n., No officar of the Govermmsnt hss auth-
ority to contract for indefinite amd uncsrtain
amounts or quantities, (Cobb et al’ v. U. S.,
18 Ct, Cls. 514, 536]).

0, Claimant cannot recover for extra work
in excass of that wovided for in his contract,
what such work is done on his own motion and
without defendant's requsst {Murphy v. U, S.,
13 Ct, Cl3, 372; Dale v. U. S.,, 14 Ct.Cls, 514;
Phgenix Bridgs Co. v. U. S., 38 Ct, Cls. 492);
nor for extra work which was navar the subject
of any agreeman t, nor authwrized by the officer
in charges, as extras, nor submitted by him to
the War Dspartment (Churchgard v. U. S., 100
Fed. 920).

pe The United States will not be liable
to an implied obligation assumed by & subordin-
ate in viclation of tho orders of his supsrior,
(Sprogus ve U. S., 37 Ct. Cls. 447]).
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q. No- 1mplled -ecorntract can arise whare an
@XPrIEs contract would.b> illegal, (Rseside v.
T, S 2 Gi; Cls. 1). - .

r, *The Govirnuent may be assumed i, have
accaptad liabllity:

© (1) Whete ths object of sale was lawful
7" "'ard proper and Congress: had author-
" igzed“such purchase by general ap-
' propridtion and it would have bsen
‘" lld 1f madu y tha propnr agunts.

S2) Whare; though purchﬁsed by an un-
authorized person, rot the. agent
of the’ Govsérnment, it wes regularly
"and preperly delivered to the offi-
‘cers charged with regeipt of such
prop@rty»dqd was accounted for. by
't:l'\erﬁ : PR -
(3) Where the property entered the
~ gctBal use of the Goverament,. and
Yenefit was received thergfrom,, .
(Reeside v, U, S,, 2 Ct, Cls, 1;

(1) The Unitsd Statés is not liable
for the vrongful acts of its agents.
"It does not undartake to guarantee
t0 any persen the fidelity of any
of "the sfficers or agents whom it
employs since that would -dinvelve
it in all its operations in:endlaess
smbarrassments, and diffieylties,
and losscee, -which would be subver-
sive ofthe public interest." - |
(Givthons V. U S,, 3 Wall. (1868
269, 274}, . . T

. . R . A N ‘( " f

(2) Where the money or prOparty of
an lnnocent person has gone into
the coffers' of -the nutiovn by means
of ‘a fraud ‘to which  its agent vas
a party, such money or property

. cannot be hekd by .the United States
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(4)

(5]
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against the claim of the wronged and injured parity. The
agent was agent for no such purpose. His doings were
vitiated by the underlying dishonesty, and could confer
no rights upon his principal. (.U.3. v. State Bank, 96
U.5. 30,36 (1877}, affirming 10 Ct. Cls« {1874) 519).

There’ is no implied contract on the part of the United

States to make good the loss to an ‘individual from the
wrongful acts of its officers. {Langford v. UiS., 101
UsS. 341; Tempel va.  T.S. 248 US. 121; U S. ve. Holland
American Line, 254 U. S. 148).

Yo action is maintainable against the United States far
agent's tort { injury. received by claimant in elevator of
government building). {Bigby v. U.S., 188 U.3. 400).

If an officer of the United States fakes the property of
a private parson for public use without compensation he
is liable in fort.for the trespass, although the Govern-
metit may-also be liable on an-implied contract.
(O'Reilly de Camara v. Brooke, 135 Fed. 384)."

. 2 : - .

*

DISCHARGE OF CONTRACTS: REMEDIES FOR BHEACH OF-CONTRACTS,

1. Manner of Discharge.

‘as Government contracts,»like.priﬁate contracts, may
be discharged by agreement, or.by .performance, or ¥y oper-
ation of law, or by impossibility of performance.

" b. The like rules and principles. apply in each type
of contract-public arnd private, In the main, like remedies
in the event of alspute or of breach are avallable to the
injured party. -

c. Because of the limitation of time available for
this discussion,; two items only of the many which might
properly be considered under the heading "Discharge of
Contracts and Remedies for . Breach of Contracts!" will be
here indicated, viz: first, the Governmeni's amenability
to suit; amd second, the respon31b111ty of the Government
as ccntractor for.acts of the Governmenm as legislator
or admlnlstratcra
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2e. Amensbility of the United S+ t(s to Suite

a. The United States is not suable of comon right.
Therefore, a S person who institutes suit can do so only
by bringing his. actison in conformity with some p051t1vc
act of Congross. (U.S. v. Clarke, 8 Pet. (1834 436,444).
The United- St{ptus cannet be sued without its donsent .
(Ctnningham v. Mucon & B.E. Co., 3 Sup. Ct. (183)292).
Since. o soverciga can be sued only by his own consent,
he may prescribe the conditions on which he will be sued.
{(Preat and Formers! Lédn and Trust Go., 185 Fed. (1911)
185}- Rignt to sue the ' United 'States.in tleir own courts
is strictly limited by the statutes granting the consomt
( Tucker Act) whicn can not be’ oxtonded by the courts.
(Reid Wrecking Co. v. U.8,,'202 Fed. {(B.C. 19213) 314]).
Whotover ducies the (overrment- may assume; ~they are not
enforcable against it Wlthﬂht its consenm. (U.S. v
Babeock, 250 U.s, 528) ' . VT

b. (l) Congrass), in 1855, accepted on bahalf of the
United States, lldblllty to sult in cases 1nvolv1ng uall
claims (except for pensions) rfounded upcg the C@nstltutlon
of the United States or anmy law of Congress, upon any
regulation of an Executive Department, upon amy contract,
express or implied, with the Government of the United
States, or for damagaes, liguidated or unllquldated, in ©
cases not sounding in tort, in respoct of which claims
the party would be entitled to redress against the United
States either in a zourt of law, equity, or admiralty if
the United States were suable.!*** {Par. 1 scc. 145,
Judicial Code, act of Mar., 3, 1911, 36 Stat. 1106).
Prior to 1855, a citizen with o claim arising out of a
-Government contract wds limited to an appeal to Congress
for legislative reliéfé ' -

{2) Congrecss, in 1910 accepted; on,buhalf of the
United States, 1libility %o suit in the event of alleged
infringement of patents by the Govermmont, (dct of June
26, 1910, 36 Stat. 851, since amended by..the Act of July l,
1918 40 Stat. 703). Pricr to 1910 ovmers of inventious
were under .tho neccssity of 'proving ~ an 1mpl+sd rromise
on the part of the’ GOVG“EmGLt threugh some authority or
direction under which the propcr officer of tho -Governmont
was working, fo pay for the use oi & p“tenuq

(ce Inasmuch as the acoeptanne ot llqbilltJ in coses
arlsing out of infringement of mtents and out of breach

of contract 1s a mattcr of grace on the port of the soveréign.

A
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it follows nuturally thas ;Qé azuct procs.dure set forth
by the st.tutes must bgastf%gtly followed by claimants.

3a Acts.rf the G-vermpent in its Sovereign Capacitye.

ze Legislaetive., The courts have reveatedly
held that the United States as a coniractor can
net-be held rospondible for the United Statis as
a8 sovereign or luw giver, The Court of Claims
- has pass¢d upon cases in whlch the obligations of
the contractor have been 1ncrodsud by the passage
of tariff, acts subsequent tn the making of a contract
80 thaf the contractor suf iered an increcased cost
in the goods ha. had agros to furnish the Govern-
ment. - The ooart, iz those CJSLS, held that the

. onactmoni of such a law is not o widlation by the

Government of its contracts. It must be re-
membered of coursa, thuat sueh a law must be a
gomoral one afiecting all citizens wlike. (Sec

. Doming ve UeSe, 1 Cte Cls. 190; Joncs & Brown v.
. U.53., id.. 385 Curmlck & qusay ve Ue3., 20 Ch.
- Cls. lzb}. .

r

ba Exccutive, 'In‘Vofmér v. United Statcs,
13 Wall. (1871) 725, %tho Supreme Court held that
in contracts affccted by the subssquent ddoptlon
by the Government of rcasohwblc regulatiens: té .
prevent fraud the | Government covld not be held
for broach of 4 contract affuctod by suth rcgulu—
tions. Dikcewisc, in SBmoot's cuse, 15 Wall. (1872)
36, the s.mc court held thet the subsoquent adopt-
ion by the United States of a ncw rule of inspoc-
tion of sup,.lics, dous not of itsulf constithtu a
breach. If the contractor thinks that the change
of inspoction constitutes & brouch, he must first

.o make & tender.under his contract und hve acccpt—

anece refused buforo bringing suit.

Ce Eositive _Acts of a Govermment Officor.
{li Whllc lcglslatlvc acts ond adminis-
- srative rogul. gtions in ccnfcrmlty
.‘thcreto hhlbﬁ ch‘nbw he Stutus of
_— contractal havg teen hold By tho

R
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courts not to constitute a breach of
the coubract by the United Shates,
. yet, en the other hand, positive acts
o of governmeni officers have freguently
been determined to be breaches.

{2) VWhere a party to a contract has done
all that he obligated himself to do,
he has performed his econtract. uhere
the TUnited States ap oints an efficer
or agent to act for i%, it can nst
escape responsibility fer the acts ef
such an officer or ageni within the

" scope of his authority, or aveoid the

" binding effect-of the necessary im-~
plications that arise from his acts.
If such officer or agent ihterferes
with or prevents the contractor from
perfoming his obligations, to his
damage, it is the act of the Govern-
ment and damages may be recevered
for a breadéh of the comtract the
same as in the case of an individual.
"{U.S. v, Smith, 94 U.S. 214; U.3. v.
Barlow, 184 U.S. 123]).-

¥. ¥AR TIME CONTRACTS.

li Factors Attendine War-Time Procurement.

ae In considering war-time contracts we maést
take into sccount first, the enocnomic and indus-
trial problems attendant upon war~time procurement;
second, the permament statutory limitations of the
consractual powers of Govermment agentss third,
the probable temporary legislation which may be
gxpected iA a major war emergency; and fourth, the
extensive use by the Govermment, in war time,
of the right of eminent domain, partly.along nor-
mal lifes and partly in unaccustomed channels.
Ve must consider also the unuswal activity of the
Govermment in promrement; the gensral confusion
and uncertainty in the life of the Natiom; the
special emphasis on the implications of the first
half of the word “citizemn—~contractor'; and lastly,
the peculiar temptations a Hation's war necessi-
tie€ bring to the unscrupulously acquisitivs
citizen.
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We are near enoubh to a greazt war to make
presumptous an attempt to discuss the foregoihg
items at length. )

2. Present Legislatisn on Aunlicable %o Vigr Necessitye.

a. Congress has enacted various stuatutes modify-
ing, in the event of war or in the imminence of war,
peace-time legislative restrictions unon the agency
powers of Goverrrent agentss and also 'vaficus statutes
enlarging the poviers of the President.’ ﬁhe most
important of these will be indicated.

NOTB: It must be remembered that in war or
dther national ‘emergency uncnalienged
calls are madg uwpon & vast resgrvoir
of normal ly—uauSed powers inherent in
“the nffice of" the’ President. The
¢ourts have - @on515tently upheld the doc-
"trine -tiat a‘'nation, like and individual,
is justified in'exercising all means
ésséntial %o self-defense, Two presi-
dents particularly, Lin¢elh-and Wilson
haves exercised vast powers outside of
and beyond  constitutional and statutory
grants; snd such exercise has in the
main besn unquestioned amd unchallenged.
In emergencies like to those faced by
these two swecutives 1t is probakle thut
like ecalls will be mude upon pre31gent1al
powsrs. In the comsideration of our
subjeet we ars confined, however, %o
expross gr.nts of statutory authority.

b. Statubtory Provisions,

(1) Authdrity of the President to place com-
pulsory ordcrs. (Act of June 3, 1910, 39 3tats 215)

{(2) Authority of President to requlsltlon
manufacturéng plunts. (Same act).

(3) authority of War and Navy Denartments to
make contracts for, or purchases of, ccrtain
necessitiegs for the current yoar without spe-
cific authorization of Congress or without an
appropriation adequate to fulfillment. (Hot
primarily a war-time »rovision but important
incertain contingencies in the irminence of war).
(R.5. 3732, as amended by Act of June 12, 1906,
34 Stat. 255).
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{4) Authority of Sgeret.ry of Wwor %to rent
or lease or requisition buildings for military
purposes in the District of Columbia. {isct of
July 9, 1918, 40 Stat. 861 wnd Act of July 8,
1918, 40 Stat. 826].

(5) Authority of President to suspend
"Eight-Hour Law". {Act of March 4, 1917, 39
St'd-t . 1192) .

{6) Authority to meke opon-market purchases.
(R.S. 3709; 4ct of March 2, 1901, 31 Stat. 905;
Act of June 12, 1906, 34 Stut. 258; and other
statutes relating o particular brgnches in the
War Department. and to specific items of procure-
mente These permissory stututes are of restricted
application in a long continued emergency, such as
the Vorld VWar. Hgwever, the courts have recognized th
the possiblility of a "Milltary emergency", 1. c.,
"an emergency which arises in the field or in time
of war", continuing "equally imminent over &
period of many months". (Thompson ve. UsS., 9 Ct.
Clse. (1873} 187; sec also ilowry's Case, 2 Ct.
Cls. {1866) 68, and Schneider vs Us, 5. 19 Cte. Cls.
{1884) 547},

On April 12, 1917, the Secrctary of
War issued an order declaring "that an emergency sxists
within the meaning of Scc. 3709 R.S., wnd other stututes
which except cases of emcrguncy from the ruguircment .nd
on bechalf of the Govermment shall only he madc after
advcrtising as to all contracts uwndor the War Depart-
—_— ment for the supply of the War Departmont and the
supply and Qquipmﬁnt of the 4 my and for fortifications
— and other works of dufunse; and until further orders
such contracts will be made withoubt resort to advertising
— for bids in th. lettipng of the same", but providing that
EE— "where time will permit" thers should be consultation with
thellunitions Board respecting contomplated purchuscs.
(G.0. 49, April 28, 1917, rescindeé by G.0. 119,
October 22, 1919]).



So far as asceriainable, the legelity of
this ordcr moems never to huve boen judicially
qucstion@d.

Th,ro WeTC durlng tho World War, certain ad-
ministrative decisions regspecting Jopen-market
purchasss and amIng thoscs ALl purchascs of military

upplIL% are now emergency purchases and nced not
bo Toported to thé Sccrétury of Var (Op. J.A.G.
(1917) 400,123; G.0. 49, 1917, -docg not cover non-
militury purposcs, €ege, rivers und hurbers works
(Op. JeA.G. (1918) 400314; and compulssry ordors,
within th¢ 8lear intent.eof Cougress, necd unot be
pracaded by advertisem.nt nor te in wrilting amd
signcd by the parties. (Ope-Jdehe Ga kl9¢7)76 340) .

However, Congress agpdrcntly dld not regard
the statutory requiremonts fully suspended for in
several Army.apyropriation acts, partlcularly th.t
of Jure 4, 1916 ard that of July 9, 1918, it en-
acted a substitute. The provision in the latter
Act reads: Brovided, thut where practical so to
do, no wrrk is to be done or contract made under
“or by authority cf any provision of this .act on
or under a percentage o¥ cost~plus -percentage
busis, . nor shall any contruct, where ciroumstences
.80 permLt be let involving more than~wlOOO until
at least. three. responsible competing contructors
shall have been nctified and considered in connec-
tion with such oontraot and all cemtracts to Te
_.awarded to the lowest resgnrulble bidder, the

Government reserving the rignt to roject sny and
all bids." . P .

(7).Arthority to.procure yrinting and
binding form comasreial gstatlishments. (Act
of iay 12, 1917, 40 Stat. 74).

(8] nuthurlty of Preqlaent to- take im-—
mediate possession of lend, to, the oxtent
of the interest.to be acquired thervin, upcn
" filing of petltlon for condemnation. (Act
of July 2, 1917, 40 Stat. 241, as amcnded by
Aot of April 11, 1918, 40 St&t. 519)

(9) Authority of Pre51dent $0 ercct
temporary fortifications, upon written con~-
' sent of the .owner (of lund to be used- there-
for) beferc exumination of land titlee (Joint
Res, 21 Apr. 11, ,1898, &0 State 737).
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.+ {10} Authority of the President, through the
Secretary of Var, to assume control of any

system sr systems of transportation cr any part
thereof. {&ct of .Aug. 29, 1916, 39 Stat. 645]}.

Be Preparation of Viar-Time Ccntract Fcyms.

a. Since the  VWorld Var various agencies have
considered desirable contracts fa War-time uses
There have been prepared, by a board ap.ointed by
the Assistant -Ssecrstary of Var, forms;for purchase
orders; for fixed price contracts; feor adjustable
price contradts - compensation depending upon
changing costs of material and labor; and for ad-
Justed compensation contracts - adapted to the
many uncertain factors involved in large contracts
or countracts in which perf@rmance extends over a
cons iderable periods

bs The desirability of having prepéred, in
time of peace, contract forms ready for war pra-
curement is readily apparent. Such forms should
be as simple as possible, taking into ‘account the

" confusion amd haste 1nvolved in war-time procure-

ment and the inexperience of many lemporary pro-
curing officers; but they must provide fully for

©all contingéncies that may attend performance in

ecnomic and indusirial confusion-and must pro-
vide fully also for termination in necessity.
Theoretically there is no ess entlal difference
between peace-~time and war~time contracts, but
practically there are definite points of dissimi-
larity. DPeace-time contracts are made to conferm
to future cenditions which can be accurately fore~
cast; they are made only with those who expect to
gain advantage through them. War-time ccntracts
must ‘provide for unexpected contingencies of all
sorts; in them voluntary bargaining -gives way,

on the part of the patriotic contracter, to the
desire t5 serve the Government.irrespective of
gain, and, or the part of the umscrupulous con-
tractor, to the d951re to profit dn the Nation's
neces¢1tyo .

c. We may note here certain provisions vhich
must be-incerporated in war-time contracts and
certain considerations to which attention maust be
directedy These are:

v o



(1) Dusiraﬁility of preparation 6f the
astual ceontrast in time of @acg, S0 far
as may be possible, .

(2] Inclusion of clauses for dstermina-
tion upon effective date of contract of
certaln %terms which cannot be accurately
forecast in advance, 4s, e.g., terms and
rate of payrente )

(3) Priority clauses.
(4) Provisions constituting ‘the contractor
bailes for Government propariy.

(56) Provisions for dismissal of undersir-
able employszesa

(&) Clauses relating to administrative
determination of diwputes, subdject always
to Judicial appoal. .

(7) Alternative. clauses to bacome operative
in the event of the contractor*s fz ilure to
psrform, For example, first, the placing of
Government experts at the disposal of the
contractur to assist him; sscoend, the taking
cver of the plant and oparatica by the Gov-
arnment for the account of the contractor
ard third, precursment ¢lsewhers at cost of
contractor,

(8) Clauses providing for assistance to Dbe
given to t be ceonsractor in securing of raw
mutarials uvr for the furnishidg of raw. mabtar-
ials to him in the event that such rew mater-

isle would involve him in oxcessive -obligutions

ccensidering his prcbable needs in cas2 the
contract -ware termiantad,

AR

(9]} Clauses. (in adjusted contracts) indicat-
ing terms wnd smoun®ts of puymont and proeviding

for nennlities for excaess coust Cyer original
gstimetos ‘or for réward for v1n§s uv=r such
astimates,

Vo
'

Exparience in the World War and
continued studigs since will anable
us tc davelop adjusted componsaticn
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contrasts that will not invite extragva-
gant rerfcrmance but will reward industry
and skill and officleney.

Sich clauses should be bassd on ‘the
proyposit ion that the contractor is en~
titled to a falr return., They should be
written in recognition of "ths. fazt that
only through fair and Just flnancial re~
turns to €ontractors can the Governmant
seeure the maximum of afficient service
and production in war. So far as human
wisdom and skill can determine the bases
upon which such clauses must resty, profit-
gering, but not reasconable prefits, will
be taken out of war contracts.

(16} Provisions for advance vayments condi-
tionsd upon partial deliveries or partial
performance, Y

(11) Provisions for changes in plans and
specifications and nscessary wraadjustments
of original estimated cost of contract.

(12) Provision for termination and for
mennsr of settlement in gvedt of termination,

(13) Inspection clasuses:~'a little more
strict than in a similar @ace time contract,

(14) Provisions for reimburszment to the
contractor for facilities and moterials which
have been includ:d in the contract price and
wiich the United Statss might wish to purchase.

N. CONCILUSION.

1. Changs in Vizwooint of Goverpment Cfficers,.

It is interssting to hote in 2 considaration of
Govermnment contracts the devalopment in recant ysars of a
higher concaption of t he Goverum-nt's obligations in its
contractual ralationships with its citizens.

The foundsors of our Nation cnunciated in the

Pifth dmendment to the Coanstitution a naw prianciple with
raspoct to the appropriation or use by the sovercign of
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the proporty of the citizen. In th» governmanmts to which
they could look for form and precedaent th: sovereign and
his interests wers puramount. Private property which he
dzsired he took as of right, Porsonal servicas of his
subjects he demanded &t will. The naw Nation wos estab-
lishad upon th2 principle tiat soversignity rosts in the
psople alonc. Tha paramount intarest of tie sovereign,
is2,, the mople as a whols, in perticular proporty or in
rarticular services was recognized but it was definitely
providad that this right could be onforced only when ac~
companiad by "just compensation" and sccording to definite
legal procadura,.

From the reguiromsnt in the Constitution that the
Government must pay "just compsansation™ was later argued
by administrative officars the converse, namely, that ir-
raspective of any contractual obligation it had assumed the
Govaernmant could naver ba callad upon to pay more than
"Just compensation". This contantion is iniquitous, ¥For-
tunately the courts have not generally sustained it,

Too often also in the past the Govermnment has ro-
liecd on its $treagth rather than on th> inherant justica
of its claims in its contention for & detarmination in
its favor of disputes arising out of its contracts,

Kow, we ar: coming to sez thot the United Statas,
whose contracts arc mors numsrous, more complex &nd mors
axtensive than thoss of any other contracting agency on
sarth, must in honasty, and justice and in tha long rum
to its own advantage, submit itszlf to the liks rules and
principles laid down for its citizons.

The revision of government contract forms, both
those for pracetime «nd for wartime uss, rscontly under-
taken, is ons of the first steps in the changs - the
2liminction of uafuir clauses und ths rephrasing of others
so as to give totha contractor just end fair traatmant
whils yet protacting adequatoly the intorests of the
Govarnment.

To the officar, to vhom the Unitcd States en-
trusts important powers of agency, this now conception
of the Gowernmant's position in 1ts businzss dealings brings
a happy opportunity. If he puts himself fully in hormony
with thils spirit and undsrstands int:1lligently the rules
and principlss underlying contractual r=lationship he can
not fail to raprasent the Unitsd States afficiently. Thus
31s0 he encourages the citizen to fozl that a contract with
the Gowormment will bve porformed by the Unitad States fairly
rnd hon2stly and that liabilitizs and rights of both con-
tracting parties will be determined &iccording %o the rules
and @ iaciplss adoptad by the courts as sguitable and just
in privat> transactions.
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