WonTe g o TR wOI TR T TS TR TR g EOTTmITE AT AT, rrmenyT A e ey, e e

THE ARMY INDUSTRIAL COLLEGE
WeSHINGTON, D C.

Course 1928-~1929

GOVERNMENT CONTRACTS
Tecture

Ty

Captain Frex E Hagen, Q.M.C.

Apri. 3, 1929.



B.

E.

G.

INBEX

INTRODUCTCORY,

1.

Importance of a Knowledge of Rules
and. Prlnclples L AL IR K 3N B N ] L 28 J L R IR R N ] - e

THE UNITED STATES AS A CONTRACTOR

le

e

In General, Like Rules and Pranciples
govern the United States as a Con-
tractor and Citizern - Contractors .. .. ..
Certoin laws and Prainciples Peculiarly
Applicable to Government Contracts seees oo

AGENTS OF THE GOVERNIENT .

1.

2o
3.
4:.
be

Congress has Tefinitely Indicated the

Powers of Government ALeNTS secesec seessne
The Pres10ent eececescsccas soe oo ae ove o
The Secrctary of War .. .. .. crses sseans
The Assistont Secretary of War .« ¢ oo « o os
Powers and Limitations of Government

Agents esess ssess ses s saeemes ses se

GENERAL LIMITATIONS GOVERNING GOVERNMENT CONTRACTS.

1.

Statutory Provisions sceececesscs oo sosscesve

PUBLIC COMPETITION.

le
2e
5

BIIS
1.

Ze
S,

Introductory Statement eee oc oo oo covtcncne
Stetubory ProvisSlOns seesecseccssesscescesnse
Judicial Interpretotions seeee vesescscsccess

LND BIDDING.

Purpose of Securing BilGS ecescsces sesonssnce
Seporate Proposals REqUITEd eevecccvsosensses
Rules and Pranciples Governing Bads

and B1Gding seeee weoe soceseas o ansessecs

RZQUISITIONS ~ND VALIDITY OF CONTRACTS.

1.

2e

kuthority of an OFfficer or Agent to

Bind the United SHates seceessrecsccssccane
Statutory Requisites of Volad

Government Contracts seserescessccessvecana

Page

~ oot

10

15
15
16

17
18

18

20

21



J.

K,

L,

M.

N.

<

INDEX - Continucd.

Conttd. Poge

3. Common 1owW RULES essvscacsnsnconsssnssescnscsose AL
4, Mrust Compensotion™ o o0 oo .. e s es ssees B2
5, Contract to0 be 18 Writing o « ¢ ¢ oes cesee see 2D
6. Contrcets Requiring ApDroval seee cecees ssseses 27
7o Supplementol Controcts secessoveecs soe « ossese 28
8. Alteration of Contract «v ceee os o seesesss o 29

CONSTRUCTION .ND INTERPRETATION OF GOVERNMENT CONTRaCTS.

1. Inke Rules Appliccble to Public ond
t0 Private Controcts seececsseae sovscecssesss 00

DATE OF CONTRACT,

le Definiblons seeescecveasesncsssccssncossnsnosssss O°
Re TVAfter the Detve of the Execution of

the CONtTact™ sweevesesesosesesscscesrsscesnsns OO
s Undated Contrach cessessessce cavess soos csssse 99

BONIS AND SURETIES.

1. \hnd&tory Req_ulrement Bresssesss s SEEPEPIOELLINSIS 33
2o TWhat 25 o Public WOTKT eesecssasscocesscnsoscace 04

IMPLIED CONTRACTS.

le Tefinibtiofl eeseesesrssnscvsssscsssrccsssnsnascncse Ok
e OTIZITL eanes evessosssncssosnrnsses ssnsssanesse O
3. Compensation eeece.. sesesses se v sseee eo w»e DD
4, Pertincnt Deeisions Respecting Compen=~

sot.on ander Irplied Contracts . o s+« ee OB

TISCL..RGE OF CONTRACTS; NEMEDIES FOR BREACH OF CONTRACT.

1, Vonner of DisChOrZE cesesess ssssessssessencsaas 40
2+ Amenability of the United States to Sulfeeeseoes 41
3+ Acts of the Govermment in its

Sovereign CapacCilty eseeecessccess o canee o o0 42

WaB-TIME CONTR.CTS.

1. PFaoctors attending War Time Procurenent seeees o8 43
2. Present Legislation Applicable to War

NecesS1ty avesecssenscssess oo o sssssecscsse &b
3. Preparation of War-time Contract Forms eees « oo 47

CONCLUSION.

1. Change in Viewpoint oFf Government Officers .. +. 50

F
N
L



Toqymrra

E A TR T RTRAM WTITITA men ST A ™ T oasE -

GOVERNMENT CCNTRACTS.

A.  FORSWORD.

1, Importaonce of a Knowledge of Bules and
Pranciples.

The United Stotes 1s a party to more contracts
thar any other coantractor on earth. As 1% 1§ preeminent
because of the number of 1ts contracts so 18 1% also pre-
eminent becnuse of fthe diversity and extent of 1ts conbractu-
al relationships.

Every caitizen showld imow the rules and princi-
ples appliceble to contracts of the Government. Thus, he
deals with 1t in business matters with intelligence ond as-
sorance, and tHus, he 1s fitted to apprarse accurately ond
sarely the efficiency and honesty of the business agencies
of the Government.

The Governrent efficer, whatever his capacity
and duty, has the citizen's concern in such rules and princi-
ples. Beyend this, he has the concern which abtends the
solemn ebligation of conserving the public interests. If 18
not at all necessary thot he school himself in the art and
technique of the legal profession, but he should possess the
equipment of the average business man wha enters contractual
relotionships prudently and carefully, with a sure knowledge
of the ooligations he has, by his acts znd words, assumed, and
with cenfidence respecting the rights he has acquired.

The United States enters the domain of business
only threugh the agency of i1ts officers, Upon these rests the
responsibility of safeguarding the Govermment's interests and
aveiding litigotiorn, How urgent is 1t, therefore, that cen—
tracting officers of the United States inform themselves re—
spectings first, the rules znd principles that govern comtractu-
al relationships generally, and, second, those specinl rules
and principles peculiar to the contractual relationships in
which the United States i1s a party.

At this time we shall cenfine aurselves to this
latter elass of rules and principles. These we shall find in
constitutional provisions, in statutory enactments, ond in
Judicial interpretations of constitutiongl and statutory law.
While most of the provisions -~ constitutional and legislataive,
and most of the judicial decisions we shnll consider are appli-
cable te all exccutive departments, we shall conserve ewr time
in that we shall refer specifically to the Secretery of War as
the contracting agency of the United States,

28/638/ -1



B. THE UNITED STATDS AS A CONTRACTOR.

1. In General, Iike Rules and Principles Govern the
United States as a Contractor and Citizen - Contractors.

as If 1t (the United States) comes down from its
position of sovereignty and enters the domain of com~
merce, 1t submits 1tself to the laws that govern inda-
viduals there (Cook v. U.S., 91 U.S. 389, 398, U.S. V.
Bostwick, 94 U.S. 53, Smoott's Case, 15 Well. 36), and
1t has no immunity which permits 1t to recede from this
obligation (a contract with an individual or corporation)
for so for as concerns the particular tromsaction it
divests 21tself of its sovereign choracter ond takes that
of an ordinary citizemn, (Purcell Eavelope Coe V. U.S.,
47 Cte. Clse 1, citing U.S. v. NeAsCu Cos, 74 Ped. 145;
Southern Pace R. Coe ve UuS., 28 Ct, Cls. 77).

be The United Stotes an 1ts polaitical capacity
may, within the sphere of the constitubional powers
confided to 1t, and through the instrumentality of the
departments to which those powers are intrusted, enter
into contracts not prohibited by low and cppropriate
to the just exercise of these powers, no legiélatlve
authoriz~tion 1s required, such power being incident
to the general right of sovereignty. (Tugan v. U.S.,
3 Wheot, 172, U.,S8 v. Tingey, 5 Pot. 114, U.S v.
Bradley, 10 ad.’ 343, U.S. v. Iann, 15 1d. 2%C,Cotton
Ve UeS., 11 How., 222, Fowler v. U.S., 3 Ct. Cls. 43,
Allen v, U,S. ad. 91.)

2. Certoin Laws and Principles Peculicrly Applicrble
to Government Contracts.

-

gy Statute of Limitations. The Statute of Limite-
tions 1s not applicable ain suits brought by the Umited
States unless Congress in a given case has clearly
manifested an intention thet 1t shell be. (U.S. v.

Nashville, Chatthnooga & St. Louis Ry. Co., 118 U.S.
120).

be Misstoke of law, The Government moy recover
bock money peid under mistoke of law. (Wisconsin Cen~
trol R. R. Coe v. U. S., 164 U. S. 198), But whén o
settlement 1n o compromise agreembnt 18 mode upon o
full knowledge of all the facts, without conceclment,
misrepresentotion, or fraud (no misteke of law involved)
1t must be cquelly binding upon the Government as upon
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the contractor, at least such a settlewent cannot be
disregarded by ihe Government without restoring %o
the contractor the property surrendered as a condi-
tiom of 1ts execution. (U.S. v. Corliss SHeam Engine
Co., 91 U. S. 321}

¢. Estoppel. Estoppel may be defined as "a pre-
clusion, in law, which prevents a man from denying a
fact, 1n consequence of his own previous act, alle-
gation, or denial of a contrary tenor". {Sleph. Pl
23%). At common law there was no cstoppel a,ainst
the sovereign and this rule i1s applied in some states,
{State v. Williams, 94 N.C. 891). Estoppel by record
and by deed have been applied against the state in
various cases, but the weight of authority 13 against
the estoppel of the state in pais. [(Harv, A. Rev. 126).
The state 1s not estopped frem denying the validity ef
a contract made without authoraty because the contractor
has i1n good faith performed services under 1%, since
he must at has peral know the authority of those whe
seem to act for the state., (Mullan v. State, 114 Cal.
578). Neglects snd omissions of public officers will
not operate as estoppel against the stete (Ann.Case,
1914 A 229)s nor is the state estopped by the unauthor-
1zed acts of 1ts officers. (State v. Jghrans, 117 1o,
286). But in Walker v. U. S., 139 Fed., 409, 1t was
held thot acts of officers of the United States author-
1zed to shope 1ts conduct as te the transactiea, may
work an estoppel against the Government, end in State
of ITichigan v, Jackson L. & S. R. Co., Fed. Rep. 69,
115, the U. 8. Circuart Court of Appeals held that while
the State may not be held responsible for the scts of
1ts cgent when done in excess of his powers, yeb
where a course of action has been parsued with the
knovledge and acquiescence of the state, in which ne
question ¢f morals 1s involved, for o long time, the
state will be estopped from denying the agent's au-
thoraty,

d. Ostensible Authoraity, There 1s this difference
between individuals {as principals) and the Government -
in thet the former are liable to on extent of the
power that they have apparently given to their cgents,
while the Goverament i1s liable enly to the extent of
the power 1t has actually given to 1ts officers,
Salomon v. U.S., 7 Ct. Ols. 491)., The Government 18
not bound by the act of ats agent, unless 1t clecrly




appears that he ascted within the scope of his authority,
or was empleyed as a public agent to do, er was held

cut as having authority to do, such act. (Thiteside, v.
U.5., 93 U.S. 247, Lee v. Munroe, 7 Cranch, 366, Filor
v. UsSy, 9 Tall. 45).

a Question of Good Faith. The courts have re-
peatedly held that gross inadequacy of consideraticn
1s presumptive evidence of fraud (20 Mach. L. Rev.
104). The Supreme Court has so ruled 1n a case 1n
which a comtract would commit the agents of the Govern-
ment to an agreement "such as no man in his senses and
net under delusion would make on the one hand, and as
no honest and fair man would accept on the other "
(Hume v. U,S., 132 U.5, 406). This case, however,
does not lend color to the theory that the court would
apply a dafferent rule to public than to private con-
tracts, though the Court of Claims has taken a reason-
able and rot inconsistent position in Beard v. U 8.,

3 Ct. Cls. 1228, 129, viz, "a court wherever there

are circumstances to excite suaspicion, will locok
narrowly inteo the case and hcld the party who seeks to
enforce such a contract tn fuller explanation and
stracter procf of fairness than would be requ1}ed be-
tween two i1pdivaduals, sul juras, and sach acting an
his own pehalf" (See alsc U.8. v Carter, 217 U.S.
286,310)

f. Extension of the Statue of Frauds. 8o far
as the “'ar, Navy and Interior Departments are ccn-
cerned, contracts, with certain exceptions, must be
in writing and signed by the contracting parties.
(see R.S 3744, as amended by the Act of June 15,
1917, 40 Stat 198, U 5.C. 41, 186).

g. Public Competition. It 2s the public polacy
of the United States to require all Govermment con-
tracts, with certain statutcry exceptions, to be based
on public competition. This policy 1s adapted to two
ends, first, 4o secure the best quality at the lowest
price, and second, to assure equality of opportunity
te all who seeh to render services or furni.sh supplies
to the United States. (See R.S. 3709, U.S5.C. 41, 5).

h. Suits against the Govermment In a pravate
contract both parties have adequate and complementary
legal or equitable remedies 1n the event of dispute
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arising out of or of breach of contract, In a
Govermment contract, the citizen has only such
Judicial redress agairst the United States as Con=-
gress has specifically given him and such redress
must be sought in precisoly the manner and fcrm
directed by statute.

C. AGENTS OF THC GOVERNMENT

1. Ccngross has Definitely Indicated the Powvers of
Government Agconts.

2. "Thile the United States has the raght, subject
t¢ self-imposed restrictions and limitations, tc make a
valid and banding contract, yet Congress has safoguarded
the anterests of the Govermment by enacting suadry
statutes - directory, mandatory, or prohibitory - for
the guidance ahd darectien of the agents of the Govern-
rent  Certain instructions governing the carrying cut
by government agents of these statutory provisions are
contained in regulatiuns issued by the President as the
executive head of the Government, cr by the Secretary
of Jor on his behalf These instructions, hovever,
rust followv, but net contravene, legislative enactments.

b The United States ruast act through agents.
“Then 11t has contracted, through its authorized agents,
with ore c¢f .ts citizens (the terr here including partner-
ships ana corpecratiens) to ao or act tc do a particular
thing, the law implies that 1t (the Govermment) has so
agreed and this agreement hecomes 2 government contract.

2. The Presidert

& The Executive Pover shail be vested in o Presa-
dent ot the Unated Stetes of America  (Art. II, Sec
1, Const.).

p. The Presideat's power 1s limited by the legis-
lation of Congress (U S. v Corlass, 91 U 3 321).

¢ The President, as Commander=-in-Chief of the
Arry and Navy, 1s vested with wide administrative and
execulive pcrers, and unless the exercise thereof is
made judicial by express provision of statute, or ais
such by clear implication, may be delegated to the
head of a departmert %o act for ham and in his stead
shen the duty impesed upon the President 1s judicisl
in character, 1t may not be delegated away (leeks
v United States, 277 Fed 594).
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d. The President and subordinate executive
officers, whether military or civil, possess a limated
power 1o establish regulations, provided these be in
executzon of, and supplemental to, the statutes and
statute regulations, but not to repeal or contradict
existing statutes or statwbe regulations, nor to make
provisions of a legislative nature. (Opinions ef the
Attorney General).

3 The Secretary of "Jar,

a. ¥ % ¥ shall conduct the business of the Depart-
menl 1n such manner as the President shall direct.
(R.S. 216, U.S C. 5, 190).

b. Is tre regularly constituted organ of the
Preszdent for the adminigiration of the Military establish-
ment of the Nation. (U.S. v. Eliason (1842) 16 Pet. 291,
301).

¢. His orders, an the business of the Department
are presumed to have been issued in the manner directed
by the President. (In re Billings (1888) 23 Ct Cls.
166, 176, Truitt v. U.S., (1903) 38 Ct. Cls. 398,
“1lcox v. Jackson (1839) 13 Pet. 498, 512).

d. All purchases and contracts foy supplies or
services for the military service shall be made under
his directaon. (R.S. 3714, U S.C 1p, 1191).

e« ‘Thethet he makes the contracts himself, cr
confers the authority upon others, zt a1s his duty to
see thal they are properly and faithfully exscuted, and
1f he becomes satisfied that contracts which he has
made hamself are being fraudulently executed, or those
nwade by others were made in dasregard of the rights
of the Govermment, or wath the initont to defraud at,
or are boing unfaithfully executea, 1t 1s his duty to
interpose, arrcst the execution, and adcpt effeciual
measurgs to protect the Government against the dishonesty
of subordinates  (U.S. v. Adams, 7 ~all. 463, 477,
Parish v. U.S., 8 7all. 489).

f+ Regulations made by him, conformable to statute,
may be amended or waived in their application te par-
ticular cases, but waiver must be speerfic and must not
take away or abridge rights, dutics, and obligaticns
defined by statute. (Doc. Comp. 304-305).

284638/ -6 -
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g. His uritten prorise 1s not a binding oblaigrtion
upen the Goverumornt where there wes no euthoraty in lav
for the making of such a promise (Stausbury v. U 8.,

8 Wall. 33).

h., He way extend the time for the exegution of a
contract when the interests of the Government are not
thereby prejmdiced, snd particularly when its non-
completion within the time limited 1s not due to the
regligernee of the contractor. (2 Comp. Dec. 242,
Salomon v. Uu.S., 19 Jall, 17, U S, v, Coerliss Stear
Engine Co., 91 U.S, 321, 18 Op. Atty Gen. 101, 2
Cemp. Bec. 635).

1, "He has no general er urliamited power t¢ bind
the Govermment by indorsing or accenting negotiable
paper” and an acceptance given by him "te contracters,
apon whose contract nc payments have becoue due, 1s
e1ther an advance upon the contract, or a lcan of the
public credat to the contracters, both ef which trans-
actions are prohibited by express acts ol Congress
and are 1llegal  The 1llegality of the transaction
goes to the very fourdation of the Secretary’s
autherity  He cannot be the agent of the Unated
States to de that which the laws of the Urited States
expressly forbad" (The Fleyd Acceptonces, 7 all.
666) .

4. The Acsistant Secretary of Tar.

Under darection cf the Secretary of "Jar, he is

charged wath the supervision of the procurement of all military
supplies, and chiefs ¢f branches charged with procurement of
supplies are required to report darect to him. (Act of Jure

4, 1920, 41 Stat, 764-765, U S8.C. 10, 1193).

28/638

5., Pouers and Limitations of Government Agents

2 bBecretaries of "ar, Navy and Interior shall
furnish every officer, appointed with authority te
maxe contracts, with a printed letter ef instructicns
and also with printed blank contract forms (R.S5 3747,
Jgs e 41, 19)

b. The Govermment 1s liable only toc the extent
of the pewer 1t has aclually gaver to 1ts uvifaicers.
(Salomon v. U S , 7 Gt Cls (1871) «91)

¢ The Government has nc officer who 1s a genercl

agent  (Slavens v. U S., 196 U.S5. 229).
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de Contractor Must Assure Himself of Agent's
authority. Bvery sfficer of the Government, from the
President down tc the most subordinale agent, holds
efface under the law vith prescribed duties and limited
auvthoraity, and in every instance the person entering
into a contract with the Govermment must look to the
statute urder which 1t 1s made, and see for himself
thet has controct comes within thoe terms of the law,
(Fleyd Acceptances, 7 Jall. 666, Filor v. United Staotes,
9 Jull 45, “Thitoside v. U.5 93 U.S. 247, U.S5. v. Barlow,
132 U S, 271, Hume v, U.S5. 132 U,S5. 40, Reesade v. United
States (Froment Case) 2 Ct. Cls. 1, Henderson v. United
Stetes, 4 Ct. Cls 75, Garrmen v Unated States, 34 Ct.
Cls. 237, Lind v. United States, 49 Ct Cls. 635).

e. The Govermment 1s not bound by the act of ats
agent, unless 1t clecrly appears that he acted withir
the scope of his auvthoraty, or was empleyed as a
publie agent tc de, cr wes held out as having authoraty
to de, such act. (Thiteside v. U.S., 93 U.5. 2i7, Lee
v DMonroe, 7 Cranch 366, Filer v. U.5 , 9 Tall. 45).

fe Government Contracts Bind United Stotes and
not Agent Perscrolly. “fhere a-public agent acts in the
line of his duty and by legal cuthoraity, his contracts
rade on account of the Goverrnment are publaic and not
perscnal They inure to the benefit of and are ob-
ligntory on the Government, not the officer (Hodgain
v ?exter, 1 Cranch 345, 363, Parks v. Ross, 11 How.
362

g+ Implacation eof Authoraity. Although a publac
officer may not bind the Gevernrent by contract unless
authorized by law, such authority mey be irplied fror
the language of o statute imposing certain special
duties upor him (Rives et al v. United States, 28
Ct. Cls. (1893) 249).

h. Autherity tc One CGlass of Officers Exclusive,
lhen an executive regulation directs officers of one
class to make a contract on behalf of the United States,
it confers no authority to moke 1t upon officers of a
different class, olthough employed about the same
government business. (Headnote, Camp v. United Stctes,
113 U.S. (1885) 648), -
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1. Responsibility for Unauthorized Acts of Subordi-
nates The United States 1s not to be held responsible
for the acts and declarations of persons in charge of
the construction of the work in the making of contracts,
either as express contracts or by the implacation of law,
in violation of the authority of their superior officers
(Sprague v. U.S., 37 Ct. Cls. (1902) 447).

J. Implicd cbligation Invalid where Express Contract
Tllegal, An officer of the Government has no power to
bind the Govermment by the acceptance of property where
1ts purchase would be 1llegal  On the contrary, such
property could not be deemed to be reoceived to the uss
of the United States. (Reeside v. United States, 2 Ct.
Cls (1886) 1).

k. Good Faith. "This court has olways regarded the
Govermment as somewhat in the character of a ward, and its
officers in the character of ats guardian, and 1t has never
given effect to o contract whore 1t appeared that the con-
tractor dircctly or andairectly, by direet braberics or
corrupt influcnces, sought to impair the good faith of the
guardian." (Garman, Adm. v U.S., 34 Ct. Cls. (1899) 237)

1. Fraud and Brabery. Congress has passed variocus
laws relating to fraud and self-interest in the maling
of Government cortracts. These statutes on the cne hand
forbid an officer or agent of the Government who might
have a pecuniary interest in a proposed contract to
solicit or induce the making of such a contract by an-
other offacer or agent, and on the cther hand, they
provide that no one pecuniarily interested in a business
enterprise shall represent the Govermment in contracts
with ihat enterprise These statutes alsoc mske punish-
able the receiving of a bribe or pecuniary advantage
by a Government agent and likewise the giving of such bribe
sr oecuniary advantage to such agent  So important
have the courts regarded these statutes that they have
modified, somewhat, to the advantage of the Govemment,
certain common-law rules of evidence respecting alle~-
gaticns of fraud.

m  Disabilities Affecting Ripht to Contract with
the Governmmont. Congress has prohibited agents or
officers of the Govermment from making any contract with
one who 1s a member of Congress  Certain statutory

28/638/ -9 -



oxcoptions have boen made to this provisicn  The most
important of which s that which permits the making of
a conmtract wath a corporation for ats general benefit,
even though a mcmber or members of Congress may be intes
csted in the corporaticn.

n. Forgery and Bribery. Congress has alsc passed
varicus laws relaling tc forgery and bribery, thus
assuring tc the Government ihe fair and honest service
of 1ts agents.

n  Government Contract with an Officer or
Agent of the United States At this point 1t may
be noted that while an officer or agent of the Govern-
ment 1s forbidden tc make any contract or place any
order wath a fairm or corporation in which he may have
a pecuniary interest or from inducing or advising
another officer or agent to make a contract or place
an order with such a farm or corperation, yet Jhere is
no legal sbjection tc an officer or employee of the
Gsvernrent entering into contractual relations with
the Govermment or owning an interest an a firm or
corporation which enters anto contracts wath the
Government.

D GONDRAL ITMITATIONS GOVERNING COVERMMENT CONTRACTS.

1 Statutory Provisions

Congress has passed cervain general statutes which
limit and define the contractual powers of Government agents.
The mwost 1mportant of these are

a  The prohibition against the acceptance of
voluntary service "except in case of sudden emergency
invelving the loss of human life or the destruction
of property". (R S 3679, as smended by Act of Feb.
27, 1906, 34 stat 48, U S.C 31,665).

be The provision that no contract or purchase
shall be made "unless the same 1s authorized by law
or 1s under an approprigtion adequate to i1ts fulfillment®
with certain resiricted exceoptions in the Jar and Navy
Department (R 8. 3732, as modified by Act of June
12, 1906, 34 Stat. 255, U.S C. 41, 11).

28/638/ -10 -



Ce The prohibition against expenditures in
excess of appropriations or the involvement of the
Government in obligations for future payment of
money in excess of such appropriations "unless
such contract or osligation 1s authorized by law'e
(ReSe 3679, as alended by Act of Feb, 27, 1906,

34 State 483 UlS.CeB3L, 665],

NOTH. TPo be Yauthorized by law™ *** g
contract mast appear to have been
made either in pursuance of express
authority grven by statute, or of
authority necessarily inferable
from some duty imposed upon or from
some power given to the person as-
suming to contract on behalf of the
Governments (15 Ope Abtye. Gene 236}

de The proaibition against the use of contingent
funds except upon the written orders of f.e head of
the proper executive department. (R.S. 3683, U.S.Ce
31, 675}

Se The provasion that Congress must make appropri-
ations in specific terms or specifically authorize a
contract to be executed, (Act of June 30, 1906, 34
Stat. 7643 UsS.Ce 3L, 627). No authority cam be given
by wnferencee (18 Ope Atty. Gene 176).

f. The provision that, with cerfain statutory
exceptions, appropriations are restricted to the
fiscal year indicated. {Act of auge. 24, 1912, 37
State 487, as modafled by Act of harch 3, 1919, 40
State 1309; UuS.C. 31, 718}

Ze he requirement that all balances of appiropri-
ations contained in the aasnual appropriation bills and
made specifically for the service of any fascal year,
and rewaining unexpended at the expiration of such
fiscal year, shall only be applied to the payment of
expenses properly incurred during that year, or tc the
fulfillment of contracts properly made within that
years and balances not needed for such purposes shall
be carried to the surplus fund. This Section, however,
shall not apply to appropriations kunown &s mermanent
or ?ndeflnlte appropriations. (BeS. 3690, U.5.C. 31,
712).

28/638 ~ 11 -~



he The prohibition against the making of con-
tracts for statronery or other supplies for a longer
term than cne year from the time the contract 1s mades
(ReSe 3735, UsS.Ce 41, 13}, (To this prohabition there
are certain exceptions, particularly, in the Post Office
Department ).

le The.provision relating to reporits to Congress
respecting the use of appropriationss {R.S. 2283
U.5.Cs 5, 215)a

Je The provision that, except as otherwise pro~
vided by law, sums appropriated for the various branches
of expenditure i1n the public service shall be applied
solely to the objects for wluch they are respectively
made, and for no otherss (ReS. 36783 U.5.C. 31, 628)a

ke The prohibition against advance payments.
(ReSe 3648; TuS.C. 31, 529),

ROTE: Statutory eiception. Newspapers,
magarzines, and periodicals., DBx-
ceptions by interpretation. payment
for goods bought f.0.b. shipping
point aad partial payments under
memufacturing contracts. (0pe Js
AJGe 76~700, 19177 (1 Comp. Gen.
143),

In partial paymeats Government
becomes owner of part paid for.
(20 Ope Atty. Gene 746).

l, The provision that no payment for services
or supplies under a contract shall exceed value of
the services rendered or the supplies furmished.
(ReS. 3648; Ul.S.0e 31, 529},

me Certain statutory restrictions applicable
only to the District of Columbia, The most burden~
some of these i1n time of war or threatened war, l.ca,
those which relate 1o the renting or leasisg ox
requisitioning of buarldings for military purposes,
bave now been modified with respect to such contingencies
in the future, (See Act of July 8, 1918, 40 Stat. 826
and Act of July 9, 1918, 40 Stat. 861; U.B8.0. 40, 4l and
UcSoCn 4:0, 5’7).
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e The pirohibition against the employment of
laborers anc meg¢hanics for more than eight hours
1 one day. 2o thais prohibition there are certain
important statutory exceptions. In time of national
erergency the President 1s authorized to suspend the
provisions of the lav to the Government's benefit.
(4ct of Aug. 1, 1892, 27 Stat. 340 as amended by
Act of March 3, 1913, 37 Stat. 726, and Act of March
4, 1917, 39:Stat. 1192; U.5.C. 40, 321 and 326).

0. The prohibation against the use of convict
lavor, {This 1s an executive restriction under
date of May 18, 1905, based on a public policy set
forth by Congress with refereuce to tne haring out
of Feceral prisoners to privaite contractors - Act
of Feb, 23, 1887, 24 Stat. 411, U.5.C. 18, 708 and
709) &

Pe [The pilovisiors respecting hours of labor
for employees other than those covered in the
"Eight-Hour Iaw", (See Act of March 3, 1893, 27
State 715 and Act of March 15, 1898, 30 3Stat. 316-317,
UeSeCe 5, 29} \

de The provisions of the statuites relating
to the "civil service", (The necessities of war—
time activity would seem to urge seme modafacation
of civil service requirements upon proclametion of
the President in time of national emergency).

r, The prohibation azainst the assignwent of
Government contractse (R.S. 3737; U.S5.C. 41, 15).

Under this head 1t 1y be noted

(1} Statute 1s for the nrotection of
the United Statese (Hegness v. Chilberg (1915)
224 Fed. 28, 139 C. C. A. 492) and for
1ts sole benefite (Tinker and Scott V.
U.. 8. Fadelaty and Guaranty Co., 169 Fed., 211,
212},

(2) It 1s intended to secure to the
United States the personal attentron and
services of the contractor (Francis ve U.S.
{1875} 11 Cte Cls. 638); and assure the
integrity of bidding. (19 Op. Attye. Gen.
187},
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(3} It bars action by assignor as well
as assignee, ({(Wanless ve U.S. (1870) 6
Ct. Cls. 123).

(4) Government cannot set up an attempted
assignrent to bar recovery under an executed
contract, (Dougherty ve Us S. (1883) 18 Ct. Cls,
496) .

(56} An officer of the Government cannot
authorize an assignment in advances (19
Ope Attye Gene 186).

(6) Governmeat may recognize or repudiate
an assigmuent, (Dulancy v. Scudder, 94 Feds 6,
10; Fedoral llfge & Pige COo Ve UeSe, 41 Cte Clse
318, 5 Op. Atty. Gen. (1821) 738; 15 1d. (1877)
236; 16 1d. (1879) 278).

(7) If a surety advances money, agreement
to share vnrofits 1s not an assignuent. (Bowe
Ve UaBs, 42 Feds 7613 Anderson et al v. Blair,
80 So,. 3l).

(8) Any substantial transfer ig within
the prohibition. (Francis ve UeS., 11 Cte
Cls. 638},

(9) Subletting of a part of a contract is
not an assigament. (‘hite v. leNulty, 49
N.7.8. 903, 26 Appe Dive 173, judgment affrrmed,
58 W.L. 1094, 164 N.Y. 582),

(10) There 1s a distinction between the
assignuent of a Government contract and an
assignment of money due under a contract, The
former 1s void, aad passes no title, legal or
equitable; the latter passes title to the money
due, as though 1t wvere the sale of a chattel.
(Choteau v. UsSe, 9 Cts Cls, 1B55)s (For manne:
and form of a valid tiansfer of a claim against
the;Unlted States, see R.S. 3477; U.S.C. 31,
203) »

(11} An honest combination of capital is
not an assignment. (Field v, Us S., 16 Ct, Cls,
434.) o
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(12) A corporation formed to carr; out a
contract 1s not an assigneee (UeS. v. Axman,
152 Fed. 8l6; 821},

(13) An essential requirement s that
contractor 1etain porsonal responsibality,
though he perform by o.dinary business
methodse (Mamming ve Lllicott, 9 Appe. D.C., 71,
Stout, Hall & Bangs v. U.S., 27 Ct. Cls, 385).

(14} Contrect for material is not an assign-
ments {UeS. ve Farley, 91 Feo. 474).

(15} The Govermuent s liable to the assignce
of a patoate (Feacial 1ifge & Ptge COs Ve Uada,
42 Cie Cls. 479),.

PUBLIC COMPETITION, .

l. Introductory S8tatemeat.

a. One of the most important statutes relating
to contracts ever emacted by Congress is that now
generally known as Re5. 3709. Under 1t contracts for
practically everybthing furnished to the Government,
except personal services, rmust be made upon advertise~
wentes This statute was originally passed upon the
outbreak of the Civil \ar.

2e Statutory Provisions.

a., Fxcept as otherwise provaded by law all purchases
and contracts for supplies or services an any of the
departments of the Covernment * * *, excent for personal
services, shall be wade by advertising a sufficient time
previously for proposals respecting the same, when the
public exigencies do not require thoe mmediate delavery
cf the articles or perfoimance of the SCIVLICEe. FH¥Fi*x
(ReSe 3709 as amended by Act of Junc 25, 1910, 36 Stat.
861; UeSeCe 41, 'B)s

e Samilar spccific statutos have been passed
relating to the several executive devartments, to
partacular branches in the several departments,
and to such particular contracts as those relating
to purchase of horses, steel, and means of trans-—
portation, to the construction and repair of buildings
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and to public cartage; certain gencral as well as
certain special exompting statutes have also boen
enacteds

3¢ Judicizl Interpretations.

The trend of judicial interpretation may be indi-
cated briefly;

a, "In the absonce of any exigency, in fact,
or any declared by the Secretary, or any that
can be judicially inferred, we think the portion
of the section which requires advertisement 1is
mandatory, and a contract made in violation of 1%
18 voidds" (Schneider ve UeS., 19 Cta. Cls. 547,
551)

be A contract for "personal service! is one
by which the individual contracted with, renders
his peisonal service to the Govermment through
1ts agents, thus himself becoming the servant of
the Governmente (15 Ope Atty. Gone 235).

e Vhere discretion is vested in an officer
or board of officers to declare an energency,
and a contract is made in whach this discretion
1s exercised, the validity of the contrag¢t can
not be made to depend on the degree of wisdom
or skill, which mey have accompanied the excreise
of)tho discretion. (Speedl!s Case, 8 Wall, 77,
85 »

de Decision of officer in cowmand is con-
clusive unless 1t 1s shown that the emergency was
not real, or that the transaction was not one of
good faith and the result of necessitye
(Stevens ve UeSe, 2 Cte Cls. 95).

es An exigency exists when from ary cause
that 1s necessary for the good of the public
service the article should be procured or the
service verformed without any delay. (Reeside ve
Tebe, 2 Cte Cls. 1, 51).

fe A declaration of emergency must be in
writing; an oral declaration is invalide (Cobb et al
Ve UsSe, 18 Ct, Cls. 514, 536),
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ge Open market purchase should be made vith
the care a prudent busainess man would exercise
{Ch1ld v, UeBe, 4 Cte Cls, 176); and such pur-
chase should be made at the place where articles
of the description are usually bought and sold,
and in the moae in which such purchases are ordi-
narily made betwveen individual and individual,
(2 Ope Lttys. Gene 257},

he A milatary emerszency, an emergency which
arises in tae field or in tame of war, cannot be
measured by percise rules, but may continue equally
1mmainent over a perxod of months. {(Thompson ve
UeSe, 9 Cts Cls. 187}, (See also lowry!s Case,
2 Cle Cls. 68},

is Reasonable publicity satisfies requirements.
(3 Compe Gen. 862}

Je An officer, who has farled to comply with
requirements, cannot make a consequently invalid
contract obligatory wupon the Government by per-
mitting performance thereof to proceed to any extent.
(15 Opa. Atty. Gene 539),

NOTE  Further reference will be made to thas
statutory requirement in our disocussion
of Vay Tume Contracts.

"

BIDS AND BIDDING.

le Purpose of Securine Bids.

2. The laws with respect o proposals and bids have
been designed te assure the United States the benefit
of competation among those desiring fic furnish 1t sup-~
plies or render services to i1t. Congress having assured
competition has provaded for the integraity of bids in
RuSe 3737, UsS.Ce 41, 15, This statuate forbids the
transfer of any contract or order or interest therein
Thus a bidder is pievented from making several bhids,
one by himself and others by his friends and eaployees,
to be consummated later by assignment to the real
bidder for whom they all acted. Alsn the statute pre~
vents the bidding for, and obtaining of, contracts for
mere specvlation by contrastors who have neither the
intention nor ability te perform them but honme te sell
such contracts at a profit to bona fide bidders or con~
tractors,.
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be "These statutory provisioans piovide a
uniform systom for the puichase of supplies.
They enbrace all the requirements to secure their
object. Thes contemplatc the advertising for
proposals by competitive badders, a fair and
mpoartial eopening awd comparison of the bids,
and an award by competent authoraties.®

Z2e Heparate Propogals Reguirede

J1th the exception of certain river aund harbor im-
provements, the statutes require the Secretary of lar to
invite separate proposals aud imke separate contracts
"for each work, and also for each class of material and
labor for each work™, (R.S. 3717, UeS«Cs 41, 9; and Act of
Septe. 19, 1890, 26 Stat., 452 as amended by Act of July 25,
1912, 37 State 2333 UeS.Co 33, 625)a

3s Rules and Principles Governing Bads and Bidding.

a, Secretary of War to prescribe rules and
regulations respecting bids. (Act of apr. 10,
1878, 20 Stat. 36, as amenaed by Act of lMarch 3,
1883, 22 Stat. 487, 488, U.S.C. 5, 218).

bo Sufficient tame should be allowed for sub-
mission of bids for quartermaste:r supplies to assure
competitrions (4Let of July 5, 1884, 23 State 109 as
amended by Act of Auge 24, 1912, 37 State 5913 UeSsCa
10, 1200},

Ge In certazn cases competition should be
lamated to locality nearest poants where sup-
plies are needed, conditions of cost and quality
being equale (Saume Act)s

de Preference shall be given in certain
cases, to articles of domestic production and
manufacture, conditions of price and quality
berng equal, and to the extent of comsumption
required there by the public service, in certain
cases, prefeience shall be given to "articles
of American production and manufacture produced
on the Pacific CoastM, (ReS. 37163 U.S.C. 10, 1202),
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©s DBidders nmust be given opportunity to be
present at opening of bads. (R.S. 3710: U.S.C. 41,
8 Je

fe The bidder may withdraw his bid befoie the
opening. (Moffett, Hodgkins & Clark Co. ve City
of Rochester, 178 U.S. 373).

ge TFormal errors in bids may be waived,
providing they affect or alter the bid in no sub-
stantial waye. (Shealey, p. 178).

he Correction of substantial unilatexrsal
mistake in a contract cannot be made by Government
officers and, generally speakinz, would not De
made by a court of equitye. (Shealey, pe 178}«

Le Vhere the mistake 1s rmtual and common
o beth parties courts of equaty will grant
reliefs (Hearnme v. Marine Ins, Co., 20 Wall,
488, 490},

Je Contractaing officer has no authority
to waive compliance with essential terms of
rules and regulations. (20 Op. Atty. Gen. 496),

ke An irresponsible bidder may be rejected
but regection must rest strictly on statutory
grounds, l.€., rejsction my not be arbitrary
or capricious. (28 Ope. Atly. Gen. 384). (4ct
of July 5, 1884, 23 Stat. 109 as amended by Act of
Aug. 24, 1912, 37 State. B91; UeS.Ce 10, 1200},

ls Congress may validate contracts illegal
because of statutory defects. The most recent
exercise of such legislative validation of unen—
forceable contracts was in the pdsgage of the Dent
Act,

me Jlegal Fffect of Acceplance. There 1s
considerable confusion as to the legal effect
of the acceptance of a bide These general principles
can he indicated,

(1} If the execution of & formal contract 1s
not required by statute, the asceptaace binds
both the Government and the eontractor. (Garfielde
Ve UsSe, 93 UuS. 242; UuS. ve. Purcell Envelope Co.,
249 T.3. 315).}
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(2} If a formal contract 1s not required
by statute but the acceptance indicates that
a formal contract will be made, the acceptance
bands both the Government and the contractor.
(Adams v. UaS., 1 Ct. Cls. 192), (See also
Schneirder Ve UeSe, 19 Ct, Cls. 547}

(3) 1If a fomml contract i1s required {under
ReSe 3744, U.3.C. 41, 16) the acceptance binds
tlie bidder, although the United States could
not be held 1f 1t subsequently refused to
execute the forral contract, (TeSe Ve Nole &
PuReSeSe Cosy, 239 TeS. 88)4

(4) If a formal coatract 1s requilied by
statute, or i1s contemplated though not required,
the offer and acceptance indicate the piecise
terms which can be incorporated in the formal
contracte (Malliken Immprinting Cos Ve Use Se,

40 Ct. Cls. B8l; Garford Motor Truck Coe Ve Us Se,
58 Ct. Clss B33 Prerce Arrow Motor Car Cos Ve
U. S« 58 Ct. Cls. 582),

ne Vritten Guaranty to Accompany Bid. The
Secretary of Wvar may regquire every hid to be ac-
companied by a written guaranty to the effect
that the guarantor undertakes that the bidder, 1f
his bid 1s accepted, will waen required, gilve
bond to furnish the supplires proposed or 1o per—
form the scrvice required. (4ct of Apr, 10,
1878, 20 Stat. 36, as amended by Act of March 3,
1883, 22 Stat. 487; U.S.C. 5, 218)a

0» Where bidder bands himself to keep bad
open sixty days the Government has no right to
accept after sixty days. (Haldane v. UeS., 69
Fede 819, UsSe ve Carlin Const. Co. and the Ill,
Surety Co., UueSe Do C., South Diste of N,¥., My
1912).

REQUISITES AND VALIDITY OF CONTRACTS.

lo Authoraty of an Officer or Azent to Band tue

Unated Statesa

-

The Unated States, like a corporation, can

act only through ats officers or agents. The authority



of an officer or agent must be found in sore consti-
tutional or statvtory provision. (See The Floyd Acceptances,
7 Viall., 666, Hooe v. UeS., 218 U.S5. 328)s Unlike %1e
representative of a corosoration, an officel or agent can
bind the United States by contract to the extent of his
actual authoriiv only. The Supreme Ccourt uas repeatedly
held that the doctraines of ostensible authority and of
estoppel are inapplicable 0 zovernment coirtracis, on
grounds of public policy. However, in United Htates ve
Speed, 8 \all. 77, the court held that when a statute
confides a discretion to an officer, a person dealing with
him in good faith may assume that the discretion has been
properly exercised, This priaciple has been further
extended by the Court of Claims in Thompson ve United
States, 9 Cte Cls, 187, to this limits T.at where a
discretion 1s vested in a superior officer, while the
transaction 18 with & subordinate, the e¢ontractor may
assume that the discretion has been exercised properly
by the superior and that the subordinate is acting in
accordance with the superior!s crders wathout requiring
their production.

2e DStatutory Reguasites of Valid Government
Contracise

Three important statutory requisites of valid
Government contracts are here noted.

a¢ Those which require contracts, with
certain except.-ons, to te made as a result of
advertisement.

be Those which pronibit the making of a
contract binding the Government tc pay more
than the awount specifically appropriated foi
the purposes of the contraci.

ce Those whach regquire certain sontracts
o be rcduced o writing and signed by the
contracting parties,

3« Common Taw Ruless

2+ Oace the authority »f an agent or officer
to make a particular contract is established and 1%
1s determined that tnere are violated no statutory
limitations upon the mede of 1ts exercise, then
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his acts of offer and acceptance are to be given
the same legal effect as are the like acts of the
agent of a privaté person.

be As the common law rules respecting offer
and acceptance apply to Govermmeant contiacts so
do the like rules with reference %0 consideration,
special formzlity, capacity of parties, reality
cf consent, and legality of object.

4, "Just Comvensation',.

a. Of the elements necessary in a contract
only one, "consideration', will be here noted,
and discussion of this element will be confined
to the adequacy of consideration so far as it
relates to "just compensation". The Consti-
tutioa provides that private propeity shall not
be used for public use witacut "Jjust compen—
sation". TRecently the theory has been advanced
that any contract vhich purports to bino the
Government to pay more jtuaa Just compensation
for benefats rendered or to be renderea 1s unen—
forceatle aad void tc the excess over just compen-
sation. The theory 1s that since the United
States must pay just compensation to the in-
voluntary vendor, the conve.se i1s amplied, nawnely,
that 1% may not be called upon to pay more than
Just compensation to the wvoluntary contractors

"This would seem to be but anothe:r way
of sayiag that in govermment contracts, contrary
to the rule applicable in tae case of contracts
between private incividuals, tne adeguacy of the
consideration 1hich the Govermmeat received vust
be inquired intos The proposition, 1f true,
would be startling an 1ts results, for 2t vould
mean that all contracts and settlemeants, even
though made i1n geod faith, would be subject to
overhavling, since 1t 1s admitted tnat the
Government may recover back money yaid under
mistake of law. {(See Visconsin Central R.R. Co.
ve United States, 164 U.S. 190). Noreover,
the statute of limitations 15 not applicable in
suits brought against the Govermrert unless Congress
in a given casc has ¢learly manifested an intertion
that 1t shall bee. (See United States v. Nashville,
Chattanooga & Ste L. Ry. Cos, 118 U.S. 120).
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"o theory better caleculated tov destroy confi—
dence 1n the Government, or to furnish & cheap
method of advertiserent to the self-seeking
politician has yet been suggested., Far better
that the Government should occasionally be forced
to pay excessive compensation, than that the
citizen should be denraived of the incentive and
desire to serve its needs from the well grounded
fear that he might be compelled to submit to
expensive litigation to retain taat which rightful~
1y belongs $0 nims

"Fortunately the decided cases do mot give any
real support to this theory. In fact, the converse
of the proposition 1s amplicat, 1f 1t 1s not ex~
pressed 1n thom, * * *

* % *x 7t may be true, and rightly so, that a
court, whenever there are circumstances to excite
suspicion, will look marrouly into the case and
hold the party who sceks to enforce such a contract
to fuller explanatrions and stricter proof of
fairmess than would be required between two indi-
viddals, sul guris, and each acting on his own
behalf, * * *

* % % m0n the other hand 1t 18 equally clear
that, in the absence of fraud or misrepresentation
involving & breach of warranty, the Government
cannot be held liable to the contractor for more
than the contiact prace iegardless of the value
of the benefils conferred upon 1%t or the cost to
the contractor”, * * * Grover C. Grasmore,
Contracts vith the United States, pichizan Iaw
Review, June 1924,

b What 18 "Just Compensationt?

" % % * Broadly stated, just compensation
means that price at vhich a purchaser is willing
to buy, although nat compelled to buye. In the
matter of condemnation of real estate 1t 1s not
difficult to apply this rule and reach a satis-
factory answer, since real estate i1s largely
governed as to 1ts value by local conditions and
circumstancess but when attempting to faix just
compensation for merchandise or other personal
property 1t 1s not so easy. PFor instance, the
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Paymaster Geoneral of the hovy holds that just com
pensation means the @ rket price prevailing at

the poaint of commandeering. This might cause an
actual loss to the owner of the property who

might have purchased this property for sale in
some other section of the country wheie the price
would be much highers The Supreme Court of the
United States has in the case of Monogahela Have
Co. Ve United States, 148 U.S5. 312 (1893), decided
that just compensatlon i1s a full and perfect equiva-
lent for the property and not the owaer, this
decision having been used in a case 1n which real
estate was condemmed.” BShealey, law of Government
Contracts, pages 45~46,

"In the matter of merchandise, strange &s
1t may seem, no true guide exists in federal de-
cisions as to this question duraing the Civil Var,
Tut since then a number of decisions afford some
light as to what 1s meant by just compensation.
In the case of Vilmoth v. Harrison, 127 Fed. 49,
53, {1904), 1t has becn decided to be that price
at which the owner can make himself whole by purchas~
1ng In a general market, while in Marshall ve
Clark, 78 Conn. 9 (1905}, in a well considered
opinion by Chief Justice Baldwin, it 1s stated
that the ordinary measure of damages for a failure
by a vendor of goods to deliver them as agreed 1is
the dif{ference, 1f any, betwecen the contract
price and their higher market price at the time
and place agreed upon for delivery. while the
case of Bullard v, Stone, 67 Cal. Rep. 477 (1885)
1s founded upon a California statute, yet tnat
statute does not in any way affect the value of
a decision as to market price and as a matter of
fact business men can probably apply this decision
more readily to their own particular cases than
most other decisionse The court 1n this case
sa1d !By the morket value was meant the price
or sum for which an equivalont could reasonably
and fairly be purchascd at or near the place where
the property should have been delivered and within
a reasonable time after failure to deliver!,
Generally accepted market quotations, as contained
in price lists, newspapeis, trade journals, trade
circulars, etc., have sometimes been admitted as
evidence without proof of their accuracy (see 12
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Am. & Lng. Annotatled Cases, 129, note), but always
when 1t has beesc shovn tl.at they have been based
upon reliable socurces of inforration. I1t. Vernon
Brewing Co. ve Tescaner, 108 ‘la. 157 {1908); Sissons
ve Cloveland, otc., Re Re Co., 14 Mich. 489 (1886)."
Shealey, Iav of Gove.nment Coutracts, .ages 46-47.

5. Contract to bc in Jraitirz,

a. Contracts made by the sceietarics of wai,
Hevy «nd Interioc rmst "be reduccd to wrilting aud
signcd by the contractiug parties with their names
at the end theieof®, he statute maling this require-
ment wandatory i1s in effect an extension of the
Statute of Frauds. The same line of judicial reason—
ing applied to the comuon~law Statute of fiauds has
been applied to this statutory extension. In a
recent irmportart decision, the Unrted Ltates va. Nevw
Yoik and fosto Rico SeS. Co., (2359 U.S. 88), the
Suprere Court has held that a bidder, in a case
waere the statute requires forral written contract,
becones bound vhen his proposal has been accepted
and that he camnot subsequently refuse to execute
the formal wraitten comtract and perform tae service,
although the United States would not he nheld 1€ 1%
shoula subsequently refuse to execute the contract.
This aecision in lezal effect has become a part of
the statutes (TeSe 3744, as amnended by the Act of
Juae 15, 1917, 40 State 198, U.3.C. 41, 16),

ba  To tad statutory requiieasent Just iacicated,
Congress has made certain exceptlons, e+3., 1n the Var
Department certain river and harbor contracts and
certain specific contracts in whicn Congress indircaled
fTime and pecuniary limifs.

The Act of larch 4, 1915, 38 Ltat. 1078: UeS.Ca
10, 1221 reads as follows-

"Contracts of Quarfermaster Corps., Whenever
gontracts w.ich are not tv re perfor-ed within
sixty days are rade on pehall of the Government
by the Quartermaster Gencral, o1 by officers of
the Quarterraster Corps authorized to wake them,
and are in exccss of 500 1a amount, such coantracts
shall be redubed to writinzg and signed by the coa—
tracting partiess In all other cascs contracts
shall be cntered into undcr such rogulations as
mey be prescribed by the Quartcrmusicr Coacral.t
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Sumilar ctatates we.e passed 11th refer—
ence to the Signal Corps, the Iledical Coros, <nd the
411 Corpse A specific provisicn difiering from these
latter ard siunlar to the statute i1e.erred to 1mm a
above, was passed resjdecting the Ordnance Departuent.

Two mmcrtert judicaal decisaions should be
here noted with reference to the statvte i1elating to
the Mua.tlecivastcs Corpse. The first of taese cecisions
1s tuat of Swift ana Corpany ve Uede 271 UeS. Ia this
decision tne Supreme Coust 1n mnternietizg the Iaw of
Jwzch 4, 1915 called attention to the fact toat 1n
reenact.ng substantially R.53. 3744, Congress, so far
as the Quartermaster Coips i1as coacerned, had made a
distinct exception br omitting the words "™.ith their
names at the end thereof", In conseque .ce the par-
ticular coantract under judicial question aich had not
been ceducea to one formal single instiwsent, but in
which the respective obligzations vere orn sejparate
wittten imstruments, sigoed by tae respective parties,
was held to be & binding and subsistinz contracte.

The second decisioq ielating to this
palticular statute is thiat of tne Dxpoirt 0il Coipo~-
retron ve UeS. 57, Cte Cls. 519. 1In this case the
CGourt of Claims held that the Quartermastei General
had authority to enter into informal contracts only
when such contracts were to be peifoimed within sixty
days and also were not in excess of $500. At the
first sessaion of the 70th Congress there was enacted
Public Iaw Fo. 610 {E.Rel2052), This law provides.
"That he.eafter whenever contiacts in excess of {500
n amount which aie not to be performed within sixty
days are made on hehalf of the Government by the
Secretary of Var, or by officeis authorized by him to
make thew, such contracts shall be iedvced to wiiting
and signed by the contracting parties. In all other
cases contracts smll be entered into under such regu-
lations as may be prescrived by the Secretary ef War,
Provided, That this Act shall cease to be in effect
after June 30, 1930, Approved, lay 29, 1928.%

The foregoing statubte makes applicable fo
all branches of the Var Departuwent the statutory pro-
visions applicable aeretofore only to the four speci—
f1ed branches above noteds It also confiams the long
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sstablished constructiowr by the Jar Department of the
statutes reforraing 1o soccific branches  The statute
is mad¢ temporary in 11s operation, becausc of the
fact thal Congross 1e nov considi ring a uniform con-
tract lau sthach will consolidate all statutos relating
te¢ Government contracts,

¢. The statutes requiring certain contracts to
be 1n writing vere designed tc prevent frauds aid
perjuries against the Urited Stales and the party whe
mokes a contract with an officer without having 1t
reduced to vriting aids in the viclation of the lawv.

de Contracts to be Signed Tre statute, (U.5.C
41, 16) alsc required the sigratvre of bolh pariies
"at the end there«f™. A consideration of this requare-
ment raises quesizons as to the authority of the signer.
On the part of the Government the contract shculd be
signed by the officer who executes or delivers 1t.
In a recent cass che Court of Claims validated a "proxy-
signed" contract where the delegetion of authoraty was
explicitly and expressly indicated in the contract,
Despite this decision 21 1s safc to assert that “proxy-
szgned" contracts are in general open to legal questicn,
On the part of the eontractor, the avthoraty wc sign
should be definitely and explicitly indiczted.

6 Contrects Requiring Anpreval.

A contract whaich by 1ts toerms 1s nade subjcct to
the aporoval of the head of the derartment is act =2
contract until 1t 1s so approved (Monroe v U S, 184 U.S
524, Ittner v U.S5., 43 Ct. Cls 336, Little Falls
knitting Co. v U.S., 44 1d.1l), approval 1s a condition
procedent to the legal effcet of tho agreem.nt (Darragh
v U S., 33 1a. 377, Mouroe & Richardson v. U S , 35 ud.
199, Cathell v U.S., 46 1d. 368, Monrce v U.S., 184
U.S 524), and the conmtraclor who begins work before ap-
proval does so at his own risk, and such approval need
not be in wrating (Speed's Case, 8 Jall. 77). Bul ratifa-
cation by the responsible officer will render an unauthor-
1zea conuvract effective and valid (Ford v U.S., 17 Ct.
Cls. 60) end failure to retify unbtil after delivery there-
under has begun operales as a iaiver of all the time
lamits, but leaves the contracior bound to deliver wathin
a reasonable time. (Livtle Falls Kniiting Co., ve. U.S., 44
Gt. Cls., 1, Noel Conmstruction Co. v. U.S5.,50 Ct Cls. 98)
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7 Supplemental Contracts

. Should be made only 1n cases where opesta-
cles or unforeseen condilions arise, or vhen the
Goverrment desires to apbandon 1lhe whole or pari of
1ts undertching, and they should alweys be made 1in
the intere.ts of the United States {0p J A.G.
(1914) 76-40C, 8 Cemp Dec. H419)

b Cannot be made when vhe requiremcnts of
public competition would thereby be 1llegally
avoided  (Op. J A @. (1914) 76-400).

¢. Requirc now comsideration. (14 Comp. Dec.
253).

de Arc ancffeciive to bind the Govermment
vhen made aftcr main contract has been fully ycriormed.
(25 Comp Dec 764).

o Should not bec madc for ihc purposc of
interpreling the meaning of terms of t1e nain con-
trect, such terms are to be interpreted according
to accevted riles wathout regerd to such supplementcl
centract (25 Comp. Dec. 764).

f Shculd not be made for the purpose of
corrscuing o mutual mislake, but such mutvel rnastahe
m.st be subrnitted to the Genersl Accounting Office
provean ‘ich convincirg evidence nl thea the wratlen
contract will be re.d in accordirce vith the real
irtentior of the parties ard claims for additional
pay?ent w11l be settled accerdingly.( 27 Comp Dec.
109).

g here made for the bercfit of tne Foverr-
ment, cancelling criginal coatract after partinl
performence, the amcunt to be paid for cancellation
1s o valid ohliction against the Appropriatien
covering the criganal comtract (26 Comp, Dec 170)

h. There terms tnereof depari from ihe original
contract, the supplemental cortroet being for the
nccommodotion sf the Govermment wad prepared bv on
offacer of the Government, construction of ~mpiguous
terms will be to the advantoege of the pleiniaff
(Sheriden-Kairk Contract Cow ve U S , 52 G, Cls 107).
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8. Aller~cion of Comvrcet.

a. The United Slaves has lhe saue pover lhrouch
the heads of 1ts exscuvive departnents and their
officers and agents {o alter or modaty whe terms of
a contract thet a pravate individual has (2 Comp.
Dec., 182).

b. The heads of the executive departments nay
act for themselves in oucn natiters or nay specially
aelsgate their avthority TLxperzence lLavins, sho'm
that 1t frequently hecomes necessary to rnehe chaages
or modifications 1a plans and specifications for
public wvork after the contract has been -igned, 1t
15 custouwary to insert a clause in relerence thereto.
It might, of course, be said thab strictly s eaking
such a chango or modificatlon aperates bo tring
about a dejyarture from wnat vas advertised in the
proposal, thal thus the bidders are not >ubt uwpon
equal terms and in conscquonce to a limived cavent
the beneficial objeet of wdvertising 1s mpaired.
But 1a an opirion given to tho Sccerotary of ar it
was stated by the Attorncy Gencraly YThal a modafi-
catrior vhere the intercsis of ho Govermmcnt vill
not he projudiced or any statutory provisiors
viclabcd therchy way vell be preoviecd for im cvery
contract to vvhach the Government 1s a party, and
that a cortracl so medaif.ed is not such a ner con-
tract as must be proccdea by an adversasoment for
proposals frer bidders". (<1 Op. Atty Gen. 207, 211).

¢. Neaithcr party can make altcralicns in a
contract witheout ihc cxpross or implicd conscnt of
the other, but 1f lhe party reguircd to make the
alteralion docs so uithout protest aad chen accopis
paymonts and gives roccilpes in full an accordence
vith the terms of uho contract so albcered v _vhout
making any compleint, ho thercby rataficec bthe alter-
ations and w2ll be bound thercby {Martan v U S ,
5 Ct. Cls. 215, Pock v. U.S., 14 Cl, Cls 84).

d. Ii, howevor, on agrocrient is not onvar.ly
clcar 1v 1ls terus, ond an officer of tne Unit.d
Statos orders the contractor to do work vhich vhe
couri holds could nov have been intcvaucd under a
roasonable 1nterprevation of the contruct, ihe
cont rachtor may reccive his additional oxpensc cven
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though he made no objoction Lo vh~ »ddcd porformance.
(U s. v Gibbons, 109 U.S. (1883) 200).

¢, If Lho contractor refuses his assenl o
changes ordered, he may recover the increased
expense to vhich he 1s pul in making the alterations.
(Dale v. U.S., 14 Ct. Cls. (1876) 514).

f. His consent 15 presumed - unless he mahes
objectron - 1f lLhe change ordered 1s of such a
noture that the officer in charge might reaconably
suppose no addivional eapensc vvould be caused,
but not presumed where he chonge would necessarily
add to the cost. (Dale v. U.S., 14 Ct. Cls. (1878)
514, Ford v. U.S., 17 Ct. Cls. (1881) 60, 79).

H. CONSTRUCTION AND INT=RPROTATION OF GOVORMIINT COIITRACTS

1. Lale Rules Applicuble to Public uad to
Pravate Conlroclse.

o In thce construction of coabrocts the princi-
ples ond rules applicable bto conlrects in genersl
are likewise dpplacable to Government contracts
(Hollerbach v. U.S5 , 233 U.S. (1914) 165).

b. A con.ract rrwevoced at the recuest ¢f an
offacer of 1he United Slales and for ils beaefat,
the longuage beang anbaguous, 1vall pe anterpreted
acguinst the 1mverest of 1he Govormnment in conformity
To commoun~lan rule that construction wall be 1ore
strict wgainet party writing the contract (Carrison
ve UsBe, 7 all. 688), benefit of doubt will be
given to the side ithat did no" »repare the contract.
(0tas v U.S., 20 Ct. Cls. 315, Sdrar Thomson Jorks
v US., 34 Ct. Cls. 205, U.S. v. Neuport Neus
Shipbuilding Co., 178 Fed. 194, Casiacr v. Sudduth
Coal Co., 282 Fed., 602, U.5. v. Beatley & Sons Co.,
293 Fed. 229).

c. Previous and contemnorary {ransactions and
facts will be considered to determine ainvent of
parvies (Brawley 7. U.S., 96 u.S., (1877) 168,
Garrison v. U.S., 7 iall. 688).

de Government can claim no mole favorable rule
of construction and interpretstion than 2 private
indavidual. (Ovis v. U.8 , 20 Ct. Cls. 315, Ddgar
Thomson 7orks v. U.S., 34 L. Cls. 200).
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e. "There there are tuo possible consiructiocas
one making contract lavvful, the ovher unlavful -
the former will pe adopted (hobbs v. McLean,

117 U.S, 567, U.5. v. Cont. Pac. R.R., 118 U.S5. 235)

fe Doubtful cxpressicnsiizll be interpreted

against the party using the language {Champecrs v,
U.5., 24 Ct. Cls. 387, Simpson v, U.5., 31 Ct. Cls.
217).

ge In corflict botucen gonoral and spccafic
provisions, lattcr will prevazl (frickson v, U.S.,
107 Fod. 204).

he In mmbiguirty, courl vill adopt practical
construction of partics, according to vhach work
vas done, over literal mecaning of the contract
(D.C. v Gallagcr, 124 U.S. 505), after an expross
cr tacit agrecoment as to meaning of terms, both
parties are bound thorcby (Merriam v. U S., 14
Ct. Cls. 289).

1, Contract smbuguity may be cxplained by
corrcspondence (Talker v, U.S5., 143 Fod. 685),

jo In a cleracal error in totals, unit price
w1ll comtrel., (15 Comp. Doc 31).

K. In airrcconcilable conflict betuccn es-
sential tcrms of spccifications and the contract,
the contract 1s void for vvcertainty. (U.S v.
Ellzcott, 253 UsS. 524).

l. In casc of ambaiguity, prior negctiatiors
nay sorctumcs be rceforred to, (U.S. ve Bethlehem
Steel Co., 205 U.S. 105, Chambers v, U.S , 24 Ct.
Cls., 387, 393).

m., Trade vsage or custom may be shovr to
prove mearing of doubtful terms (Bovers Dredge
Cos v. U.5., 211 U.S. 176, 12 Comp. Dec. 420,
705, 14 21d. 733, 17 1d. 5H81), but that contracts
have been made by the parties in reliance on the
long continued custom of govermnment departments
as to comstruction, does not affect the necessity
Tor such custon yielding to the posilive language
of a statute  (Houghton v. Payme, 194 U.S. 88).
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Yo Jhere contrecl 1s lost, contents may bhe
shovm by proof of exaslence and lerms (Travers
Yc UCS., 5 Cto Cls. 329, £ Comp. DGC. 82).

0. opecific refcrence in a contract to other
vritings, incorperates latier as part of contract.
(US v. Mauraice, Fed Cas. 15747, 22 Op. Atty.
Gena 98) .

P, In repugnance beticcen vritten and pranted
torms, the written terms will prevail. (Thowas
ve Taggart, 209 U.5. 385, Harper v, Hochslocin, 278
Pea. 102, Hagoan v, Scotiish Ins Co , 189 U,S,.
423, Lipschitz v Neopa Fruit Co., 223 Fed. 6598).

Q. 'hen subject matte. concerns interests of
the public, contracts are to be ceanstrued
liberally in favor of public (Joy v St. Louis,
138 U.S5. 1), and govermaeatnal funccivas cannol
be held to have been stipulated avay by aouotful
or amblguUous provisions (Rogers Park ~ter Co.
v Fergus, 180 U.S, 624).

r. GConstruction of printed Govermment cown-
irzcts should be unvarying. (Yotes v. U.S.,
15 Ct. Cls, 119). ,

5. OColleteral papers rust be expressly iv-
corporgtea in contract in order tou modify pro-
visions of s me. (Dec. Comp. Mey 10, 1221).

t. Coatract 1s gcverned by the lav vith a
viev to which 1t was made (Praiichard v. llortoa,
106 U.S5. 124, Teol v. Jelker, 111 U.S. 242),
cad the lewr vhere the coatr.ct is made —~ in tne
absence of express contrery stipulstiocoa -~ and
not wvhere agtion 1s brou hv, governs (Cox v.
U.S., 6 Pet 172, Duacou v U Se., 7 Pet 435,
Bell v. Bruen, 1 How. 169, J7ilcox v. Funt, 13
Pot. 378, Geston v, Jarncr, 272 Fed. 56).

I DATE OF A CONTRACT.

1. Definitions.

1. If the contract refcrs to "the day of
tne date", or "the dote" and cxyressces any d~te,
tuis doy and not thet of the setaal making 1s
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token  But, 1f there is an 1hc conmtroct no deko,
or an impossible date ¥ “ “ as 1f a thing 1s re-
quired to be done "within ten days from the date",
and the contract was not made until 20 days from
the expressed date, ¥ v % then the day of the
actual making will be understocd to be meant by

the day of the date., Ths expression "betueer tvc
days" excludes both., (2 Parsons on Conlracts 664).

2 "After the Pate of the Dxecution of the Contracth

a Jhere the contract dad not ,rovide that
the verk was to Dbe completed wathin 136 days from
1ts dale, but "after the date of exccuvicn of the
contract”", 1t may be averred and shown that an instru-
ment was in fact made, exccuted, and deliversed at a
date subsequent to that stated on 1ts face (Camder
Tren jorks v Dast. of Columbia, 181 U S 453).

3. Undatcd Contract

a. An undaved contract speaks from the time of
1ts delavery, (0'Really v. Cembridge, 279 Fed. 961)

J BONDS AND SURETILS.

1 Mandatory Requiromént

a. OCocngress has made mandatory the furnishing
of bond 1w ceonnecticyt with all contracts for the
constructicn of any public building, or the prcsccu-
tion and completion of any poBlic verk, cr for re-
pairs upon any puvlic buildirg or public vork. {Act
of Aug 13, 1894, 28 Stat. 278 as arendod by dct of
Feb. 24, 1905, 33 Stat. 812 and Act of March 3, 1911,
36 Stat. 1167, U.S5.C. 40, 270)

b. The original and primary purpose o’ The
statvte was to afford to mechanics and laborers a
like remcdy an cmploynent on puvbiic workhs which they
had through mechanics' licns on private wverks, The
Government had long been in the habit of oxacting
a bond to protect 1t in such contracts so the statute
refers to the bond as "the usual penal ocnd”, but
extends 1ts protociion te mechanics and laberers.

Ir the numerous cases which have come to the ccurts
insolving the statuvtcs rospocting bonds the same
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rules and piinciplcs which have bocome fixcd and
definite in the comsadoration of private bonds
have been anplicd to these public bonds.

2 Jhat 18 a Publaic .ork?

Much confusion has arisen in attempts to define
a public werk., An early interpretalion confined the words
"puplic work'” to something connectcd sath or let into the
ground. Later the Supreme Court held that a batbtleship
was a public work. Justioce Moody has given three elements
as enteraing into publac units  “"Permanent existence,
structural unit, and capability of being severally regarded
as a complete work", In general, the reasoning of the
Supreme Court a1s that when a work belongs to the representa-
tive of the public at 15 a public work. (See Title Guaranty
& Trust Co. v. Crane Go., 219 U.S. 24 and Ellas v. U.S.,
206 U.5. 261).

k TMPLIED CONTRACTS.

1 Definitaon.

a. JImplied countracts arase under circunstances
vhich, =~ccording to the ordinary course of dealing
and the cormon understanding of men, show a nmulval
intention bo contract (Hertzog v Hertzog, 29 Pa.
(1875) 465), vhile express contracts are those in
fhaich a proposition made by one party is mebt by an
acceptance on the part of the other, hich corre-
sponds vath 1t entirely and adequately. (Mayer v.
Us, 50t Cls. (1869) 317).

b. Implaed contracts arise from the common
understanding of parties in the ordinary course
of business whereby mutual aintent to contract,
without formal words thevefor, i1s shown. ‘Jhen
the Government  appropriatcs proporsy vbich 1t dees
not claim as its own, 1t docs so under an 2mplied
contract that zt wall pay the value of tho »roporty
1t so appropraated  (U.S. v. Lynah, 188 U.S, 445,
U.3. v. Buffalo Pilts Co., 234 U.S. 228, Knapp v.
U.S., 47 Ct. Clss. 601).

2 Oraigin,.

a Implicd contracts arice whore the Govern-
ment appropriates private property, or vhere it
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in effect, though nov pnysically, appropri~tes it,
e. g., Vhere an owner 1s deprived of prcfitanle
use of his land because of the constent firing of
heovy guns over 1t, or . here polents are used

rithout sgreemert or conseat, or where pravase

property 1s used by, or services rendered to,
the United States vnder an invalid contract or
without express conlract.

Compensstion

a. The Constitution provides that vhenever

the United States tales pravaie property for
public use 1t shall pay "jusl compensailaion",
The meaning of "just compensation'has already
been discussed,

be Ia determaining the eavent of recovery

under an implied cowntract the courts determine

compens.tion on a quantua mecvit or a quantum

valebat basis, The Couri of Claims has defined
these two terms, thus

£

Quantum lderuit As nmuch as he deserved,
measure of value re-

ceived for work done - here 1lhere 1s no

contract as to coamneasstion (Cobb et

al v. U.5., 18 Ct. Cls. (1883) 51-, 538).

Quantum valebat As much as 1is reason-—

able value, said of
sometning sold and delavered without
ptapulation as to price (Livingston v.
U. S., 3 Ct. Cls. {(1867) 131, 135).

Perti-cnt Decisioas Respectiny Componcation

under Implied Cortracts.

To indzcate the trend of julacial and admanisira-

tive authority in the comsidcralion of proper com,easation
in 1mplied contracss, the folloving docisions are noted

2. It 1s a ell s.itled pranciple of layr

that no one may be forced into a contract. If,
however, goods voluntarxly furnished are reccived
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of the officer inm charge for vhich the Government
rceeived the benefit. (Ford v. U.S., 17 Ct. Cls.
(1881) 60, Haliday v. U.S., 33 Ct Cls. (1898)
453) .

g. But thoe extrn «rork must be donc in an ox-
peditious ond econcmictl mhnner (Union Tronsfer
Co v. U.5 , 36 Cl. Cls. (1901) 216)

h, The controctor must ~lvays assure hamself
thot crders for exlrc wvork -~re issued by the offacer
suthorized to give them, since extr- work not
properly cuthorazed c~nnot be recovered for.
(Kingsbury adm. v U.S., 1 Ct. Cls. (1863) 13,
Barlaye v. U.S , 35 Ct, Cls (1900) 514, The
Phoenix Bridge Co. v. U.S., 38 Ct. Cls. (1903) :92).

1. Yhere ¢ dontract c~lls for o certnin
quoytaty of materacls, there 15 no lzabilaty on
the poert of the Government Lo ~ccept ond poy for
a gre~ter quantity, nor for sny rejected orticles.
(Memquat rorsted Co. v. U.S., 57 Ct. Cls, 460).

J+» i{here conditions erise during the life
of n contrect vhich vnder i1ts terms would excuse
perform-nge thorcof, 1nd the Govermment acknowledges
the existonce of such conditicrs and rcquests the
controcclor to cffect performonce of tne conteact
by some method ovhce tnan thot coabempleoted by
the contrrcet, any addilioncl cxpense so incurrcd
1s rcimbursable to the contractor or a basis of
quantum meruit (2 Comp Gen. 34)

ke Where extra work has been perforned under
the contract and the United States has accepted
the vork, recsived the benefit thercof, and paaid
for 1t as work coming undes ihe contract, the
Governient will be held to have waived i1ts rights
to enforce the requirements of the contract coacern-
ing extra vorh, and caanol recover the amouais paid
for such ertra work. (Durocher v. U.S , 57 Ct, Cls.
021, see also Ferris v, U S., 28 CL (Cls 332,
Simpscn v U.S., 31 Ct, Cls. 217, 172 U,S. 372,
Sanger & lloody v. U.S., 40 Cuv. Cls, 47, Leiman
v Ul , 41 Ct, Clss 470, B &I 7 Co v. U.S.,
32 Ct. Cls. 555),
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l. There a contract provides that no alloy -
prnce shall be made for exlra vorh unless »nro-
vided for by a writton agreemenl srecifying the
cost, and an officer directing tne work refused
to enter anto a written agreement and insisted
that the work vas embraced in the oraginal contract,
the contractor's reredy vas an appeal to the
saperior oifacer af the contract so provides If
the decisiopn of the superior officer 1s adverse, the
contractor is rorncdiless  Having performed che work
Jithout requiring the order to be in writing he
can not rccover for extra vork., (Kilwer v U S ,
%8 Ct. Cls 180)

m  Oral declarataons ¢f cmergency arc invalid.
(Cobb ¢t al v. UeSe, 18 Ct. Cls 514, 536)

n. No officcr of the Govermment has authoraty
toe contract for indefinite and uncertain amounts
or quantities {Cobb et al v. U.S5., 18 Ct. Cls.
514, 536).,

0. GClaimant cannct recover for oxtra work
iv excess of that provided for in his contract,
vhen sucn vork 1s donce on his own motion and
atheus detendant's roquest (lurphy v U.S.,
13 Gt Cls 372, Dale v U 8., 14 Ct. Cls. 514,
Phoenia Bridge Co. ve U.S , 38 Ct Cls. 492),
ner for extra work vhich ras ncver the subjoct
of any agreement, nor authorized by the officer
in charge as extras, nor subratied by bam to
the "fa~_ Depariment (Churchyard v U S., 100
Fed. 920).

p. The United Slates wwaill not be lizble to an
wnplied oblagation assumed by a susordinate in

vioclation of the orders of his superior (Sprague
v U,8 , 37 Ct Cls. 447)

g. No mmplied contract can arise vhere an
express courtract would be 1llegwl. (Reeside v.

U.58 , 2 Ct., Cls., 1).

r. Eﬂé Goverrment may pne assumed to have
accepted liabilaty
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TThere the object of sale ves lawful
and vroper and Congress iad auvhor-
ized such purchase by gencral op-

propriatiot and 1t would have been
valid 1f made by the proper agents.

There, thougn gurchased by an vn-
authorized person, not the agent

of the Governmcnt, 1t was regularly
and properly delzvercd to the officers
charged with rccoaipl of such property
and vas accounted for by them.

ihére the pronervy ensered the
octval use of the Governrient and
bonef1t wos roceived L werefrom.
(Reoside v. U8 , 2 Ct. Cls 1).

The United St~tes 1s not lzeblc

for the vrongful acts of 1ts ageats
"1t aoces not underteke to guarantee
to any person the fadslaty to ony
of the officors or agents vhom 1l
smployes sincce ihat would involve
1t 1n all a1ts opcrations in endlicss
emorrasstiuris, cnd dilficulvics,
and losscs, vhich would ne sub-
vorsaive of t™c ouplaic imtcrest ™
(Gibboas v. U.S., 8 Jell (1868)
269, 271).

There the roney or property of

an innocent person has gone into

ithe coffers of lhe nation by renus

of a froud to which 1ts asgent w's

a party, such mowney or property
cennoct be leld by the Unated Stutes
gainst the cleam of the wroaged and
injured party The agent wvas apgent
for no such purpose., His aoings vere
vitiated by the underlying disaocnesty,
and could confer no rights upon his
priacipal. (U.S. v. State B.nk, 96
U.S 30, 36 (1877), offirmiang 10 Cu.
Cls. (1874) 519).
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(3) There 1s no implied contract on the
part ¢f the United States to make
geod the loss to an indivadual from
the wrorgful acts of 1ts cfficers
(Langford v U.S., 101 U.S. 341,
Tempel v U.S., 248 U 5, 121, U 5.

v. Holland American Line, 254 U.S.
148).

(4) Ne¢ action 1s maintainable against the
United States for agent's tort (injury
received by claimant in elevator of
government building). (Bigbv v U.S.,
188 U.S. 400).

(5) If an officer of the United States
tekes the property of a private person
for public use without compensation he
s liable in tort for the trespass,
although the Govermnment may also be
liable on an arplied contract.
(0'Re1lly de Camara v. Brooke, 135
Fed 384).

L. DISCHARGE OF CONTR4CTS REMODIES FOR BREACH OF CONTRACTS

l. Manner of Discharge.

a Govermment contrects, like private epntracts,
may be discharged by agreement, or by performance, or
by operation of law, or by mpossibility of perform-
ance.

b. The like rules and prainciples apply 1n each
type of contract, public and private In the maan,
1ike remedies 1in the event of dispute or of breach are
avallable tc¢ the injured party.

c. Because ¢f the lamitation of time available for -
this discussion, two 1tems only of the meany vhich might
properly be considered under the heading "Discharge of
Contracts and Remedies for Breach of Contracts" will be
here indicated, viz, fairst, the Government's amenabilaty
tc surt, and second, the responsibility of the Governmen
as contractor for acks of the Government as legaslalor
or admainistrator.
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2. Amenability of the United Statos to Suit

a. The United States 1s not suable of common
raight. Therefore, a person vho institutes suat can
do so only by bringing his action in conformaty vith
some positive act of Congress (U.S. v. Clarke, 8
Pet (1834) 436, 444), The United States cannct be
sued without 1ts consent (Cummangham v. Macon &

B. R. Co., 3 Sup. Ct. (1883) 292). Since a sover-
eign can be sued only by his own consent, he may
prescribe the conditions on which he vill be sued,
(Treat and Farmers' Loan and Trust Co., 185 Fed.
(1911) 185). Right to sue the United States in
their own courts is strictly lamited by the statutes
granting the consent (Tucker Act) which can not be
extended by the courts. (Reid Wrocking Gec. v. U.S.,
202 Fed. (D.C. 1913) 314). Vhatever duties the
Government may assume, they are not enflorceanle
against 1t withcut 1ts consent. (U S. v, Babeock,
250 U.S. 328).

o. (1) Congress, in 1855, acceptea cn behalf of
the United States, liability tc svit in cases involv-
ing "All claims (except for pensions) founded upon the
Constaitution of the United States or any law ¢f Congress,
upon any regulation of an Executive Department, upon
any conmtract, express or implied, with the Government
of the United States, or for damrges, liquidated or
unliquidated, in cases rot scunding an toert, in respect
of wvhich claims the party would be ertitled to redress
against the Unated States eather in a ceurt of lav,
equity, or admiralty 1f the United States were suable".
*%% (Par. 1, sec. 145, Judicial Code, Act of March 3,
1911, 36 Stat. 1136, U S.C. 28, 250). Prior to 1855,

a citizen with a claim arising out of = Government
contract was limited to an appeal to Congress for legis-
latave relazef.

(2) Congress, in 1910, accepted on behalf of
the Unated States, liability toc suit an the cvent of
alleged infringement of patents by the Government.

(het of June 25, 1910, 36 Stat 851, siace ameaded by
the Act of July 1, 1918, 40 Stat. 705, U.S.C 35, 68).
Prior tc¢ 1910 owners of inventions were under the
necessity of proviag an implied promisc cr tle part

of the Govermment, through some aputhoraty or directicn
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under which the proper officer of the Govermment
was working to pay for the use of a patent.

c. Inasmuch as the acceptance of liability
in cases arising out of infrangement of patents
and ocut of breach of contract 1s a matiter of
grace on the part of the sovereign, 1t follows
naturally that the exact procedure set forth by
the statute must be strictly followed by claimants.

3. Acts of the Govermment in 1ts Sovereigr Capacity.

a Legislative The courts have repeavedly
held that the Unated States as a contractor can
not be held responsible for the Uniled States as
a sovereign or law giver. The Court of Claims
has passed upon cases in which the obligations of
the contractor have been increased by the passage
of taraff acts subsequent to the making of a contract
so that the contractor suffered an increased cocst
in the goods he had agreed to furnish the Government,
The court, in these cases, held that the enactment
of such a law 1s not a violation by the Governrent
cf 1ts contracts It must be remembered, of course,
that such a law must be a gensral one affecting all
citizens alike. (See Deming v U S., 1 Ct. Cls.
190, Jones & Brown v. U.S., 1d. 383, Carmick &
Ramsey v. U S., 20 Ct. Cls., 126).

b. Executive. In Wormer v United States, 13
Jall (1871) 25, the Supreme Court held that in
contracts affected by the subsequent adoption by
the Govermment of reasonable regulations to prevent
frgud the Goverunment covld not be held for breach
of a contract affected by such regulations Like-
wise, 1n Smoot's case, 15 Tall. (1872) 36, the same
court held that the subsequent adopticn by the
Urited States of a new rule of inspection of sup-
plies coes not of 1tself constitute a breach If
the contractor thinks that the change of inspection
constitutes a breach, he must first make 2 tender
under his contract and have acceptance refused
before bringing suit.

c. FPousitaive Acts of a Qovernment Officer.

(1) "Mmile legislative acts and adminis-
trative regulations in conformity

28/638/ - 42 -



o~ v, TEETS SRR T

thereto vhich change the status of

a contractor have been held by the
courts not to comstilute a breach of
the contract by the Urited States,
yet, on the other hand, positive acts
of gevernment cfficers have frequently
becn determined to be breaches.

. (2) Uhere a party to a conkract has done
all that he cbligated himself to do,
he has performed his contract ihere
the Unated States appoints an officer
or agent to act fer 1t, 1t can not
escape rcesponsibility fer the ects of
such an officer or agent wathin the
scope of has authority, or avoid the
binding offect of the nocessary im-
placatrions that arisc from his acts.
If such officer or agent imtoerfcres
with or prevents the contractor from
porforming his obligations, to has
damage, 1t 1s the act of the Govern-
mert and damages may be recovered
for a breach of the contract the
same as in the case of an indavidual
(U.8 v Smath, 94 U.S. 214, U.8 v.
Borlew, 184 U.S., 123).

M. YAR-TIME CONTRaCIS.

1. Factors Attending War-Time Procurement

a. In considering war-time contracts we must
take into acccunt first, the economic and industrial
problems attendant upon war-time procurement, second,
the permanent statutory luimitations of the contractu-
al powers c¢f Govermment agents, third, the probable
temporary legislation which may be expected 1n a
major war emergency, and fourth, the extensive use
by the Govermment, in war time, of the raght cf
eminent domain, partly along normal lines and partly
in unaccustemed channels. ".e must consider also the
unusual activity of the Government in procurement,
the genersel confusion and uncertainty in the lafe of
the Natien, the special emphasis on the implications
of the first half «f the word "citizen-ccntracter",
and lastly, the peculiar temptaticns a Nation's war
necessities bring to the unscripulously acquisitive
citizen,
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Ve are necr enough to a great wor to muke
presumptuous ar attempt to discuss the forcgoing
rtems ot lengih.

2e Preosunt Legiclation Appliceble Lo jor Neccositye.

a. Congress has enacved various statuies modify-
ing, in the event of war or in the imminence of war,
peace~-tlime legislalive restriclions upon lthe agency
powers of Govorament agents, and also various
gtatvtes enlarging the powers of the President. Tho
most important of these will be indacated.

NOTH It must be rowembered thet in war or
othor national cmergency unchallengod
calls are made upon a vast reservoir
of normally~uvnuscd powers inherint in
the office of the President. The
courts have consistently upbeld the
doclrane that a nation, like an indx-
vidual, s justified in exercising all
mcans essential to self~defense, T 0
presidenls particularly, Linculn and
Wilsorn, have exercised vast powers
outside of and beyond consliiutzonal
and statutory graats, and such exercise
has in the wein been unquestioned and
unchallenged In emergencies like 1o
those faced by lhese two erecutives 1t
1s probable that like call. will be made
upon prosidential powers. In lhe coansidera=
tion of ovr subject we are coafined, how-
ever, to expross grante. of statutory
authoraty. - -

b. Stolutory Provisions,

(1) Authoraty of the Presiceni to place com-
ulsory orders, (Act of June 3, 1916, 39 Stat.
213, U 8 C. 50, 80).

(2) Authority of President to requisicion
manuficturing plants  (Sae Act.)

(3) Aulhoraty of var and Navy Deparvuents to

make contracts for, or purchass of, certain
necessities for the currcnt year withous specifac
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authorzzation of Congress or 'rithout on ap-
psropriation adequatc to fulfilliaent. (Now
pramarily a wvar-timo provision but amportant
in corbtair contingencics in the nmincnes of
var). (R 8. 3732, 0s cicndcd by Act of Junc
12, 1906, 34 Stat. 255, U.S C. 41, 11).

(4) Authoraty of Sccrctary of For to rent
or lease or requisition bualdangs for militury
purpcses 1 the District of Colubia  (dcl of
July 9, 1918, 40 Stat. 861 and Act of July 8,
1918, 10 Siet. 826, U S C. 40, 37 ond 40, 41).

(5) Autnoraly of Pre.ident to suspend
"Bight -Hour Lo (act of March 4, 1917, 39
Stet 1192, U.S C. 40, 326).

(6) Authorily to nake open-rorket purchoses.
(R S5 3709 os omended by Act of Junc 25, 1910,
36 Stet. 861, U.8.:0s 41, 5, Act of linrch 2,
1901, 31 Stat. 205, U.S.C. 10, 1R01, hct of June
12, 1906, 34 St~t. 258, U 5 C, 10, 1205, and
olher stoctutes reloting to perticulor broaches in
the I~r Deportrent and to specific ztens of
procurement}. These pernissory stiiutes ocre of
roestricted opplicetion in o long coatinued
erergency, such ¢s the orld ~r. Horcvor, the
courts have recogunized the possibilaty ol -
"milit-ry cmergoncy", 1 c., "an criergoncy which
ariscs 1n the faeld or an time of v~r", c.ntinuing
"oqually 11 incnt over ¢ porioed of 1 nenmius".
(Thonpson v. UeS., 9 Cte Cls. (1573) 187, soc Also
Mowry's Cosc, 2 Ct. Cls. (1866) 68, cnd Schacider
v U.S , 19 Ct. Cls. (1884) 547).

On Apral 28, 1917, tho Sccrctary of «ar issudl
an order decl-riag "that on energency exists wivhin
vhe nmecnang of Sec, 3709 R 5., wnd other st-tutes
whick eacert c-ses of erergeicy fror the require-
wment tn~l cuntracts for ond on oeh. 1f of the Govern-
nent <n 11 only ove :ode clwver dvertising as to all
conlbrocte under the War Den~rt went for the supply
nf the v-r Deportient and the supply ond cequipment
of the Arwy ond for fortaficciions and cvher vorks
of defease oad until furtner orders such cuntreacos
v111 oe aede vithoul resort to ~dvertising for bids
in the leiting of the oae”, bul providing thrat
"where L1 w11l poermit" Jhere should be coasulilo-
v1oa wizth the Munitions Board respecting coaveil-
plated purchases. (G 0. 49, Lpral 28, 1917, resciicecd
by G 0. 119, October 22, 1912).
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So far as ascertainable, the legality of
this order seens never to have been judicially
gaesiicned In faect, 1n 1ierican Smelling &
Refining Co. v. U.S., 259 U.8. 75, the Supreme.
Covrt togk judiciral notice that the YJorld Jar
crealed an erergency and held ihot advertising
wv1s not necessarye.

There tere, during the so¥ld ar, certcin ad-
nunistrative decisions respecting open-market
purchuses and among these  All purchases of
1nilitary supplies are nou energency purchases
and need nol be repcrted to the Secretary of ar
(Op. J.A.G. (1917) 400.123, G.O0. 49, 1917, does
not cover non-nililary purposés, ¢.0., rivers
and harbors works (0p J.A G. (1918) 400.14, and
coripulsory crders, wvithin the clecar rnuvent of
Congress, nced not bc preceded by adveriiseucnt
nor bo in vrréing and signed by the parties.
(Op. JuAoG. (2917) 76-340).

Ho rever, Congress apparcwtly did not regard
the statulory requirciicnts fully suspendcd for
in several arny appropriatioa acts, particularly
that of June 4, 1918 and that of July 2, 1918,
1t ci~cled a substitutc The provision in the
latter .ct rcads Providod, that vhere proactical
so to do, no work 1s to be doae c¢r contracl irade
under or by authority of any provaisizon of this
act on or under a percentage or cost-plus per-
centage basis, nor shall any conlract, 1 here
circumstances so pernis, be let involvin, rore
than $1000 until at least three responsiole
conpeting cowbractors shall heve been notified and
cunsidered in connection vith such contract and
all coantracts to be avarded 1o vhe lovrest re-
soonsible badder, the Governnent reserviag the
right to reject anv and all bids."

(7) authority to procuare nrinting and
binding from co.mercial establishnents. (act of
lLiay 12, 1917, 40 Scal. 74). Scction 11 of Aect
Ilarch 1, 1919 apparently repcals t.1is provision,
but 1t 1s a personal opinten thal 1t vas nrot
the clear intert ol Congress so to do,
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(8) Authority of President to take ar -
ricdiate pessessicn of land, tc the cxtont
of the irterest to be acquired therein, uvcen
filang of petitior for condermaticn  (uct
of July 2, 1917, 0 Otat 241, as aierded by
et of Jpral 11, 1918, 0 Stat. £18, U S8.C
50, 171).

(9) Authcrity cf President te ercct
temporary fertaficaticons, upcn vritten consent
of the ciner (c¢f land to be used therefor)
before exanination of land title  (Joint Res
1, «pr 11, 1898, 30 Stat. 737, US C 50, 178).

(10) aushoraty of the Presicent, through the
Secretary of ar, to assuie control of any
systen or systenms of transpcertation or any part
therecf  (uct of ug 29, 1916, 39 Stat. 64%,
U.5 C 10, 1361)

(11) wthority to procure guages, dies and
tocls fox rnanufacture of arns necessary to equip
land forces for ver  wct of June 3, 1916, 39
Stat 21z, U S € 50, 78)

3. Preparaticn of ar-Tire Contract Forrs

a  woirce the Torle ""ar various agercies have
considered desirable ccntracts for war-tine use.
There have been preparcd, by a becard appointec by
the Assistant Secretary of ’ar, forms for purcnaose
orders, for faixcd price contracts, for adjustable
price contracts - cenpensation depending upon
charging costs of .waterial ard labor, and for ac-
justed conpensaticn contracts -~ adepted wo the
riany uncertoin factors involved in large contracts
or contracts in which perfornance exterds over a
considcrable pcriod.

b The desarabalaty oif havaing preparcd, 1in
tame of peace, contract forns ready for war pro-
curcrient 1s readily apparent Such foras should
te as simple as possiable, taking ante ccecount the
confusion and haste anvolved in war~time procure-
rient and the i1nexperience of rany teaporary pro-
curing oftacers, but they must provide fully for
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all contingencics that mey attond porformnice 1in
ocoronic and industraial confusion ant 'wusi pro-
vide fully ~lso for ternantlion in ncecssity.
Theorceercally there 1is no essential cafference
between psace-time and \ar~tie contracts, bus
pracltically there are Jefinite points of ciss.ii-
laraity  Peace-tie contiacis are nawe to conforn
to future conuations wnaich can be accurately fore-
cast, they are nale cnly vith those 'vho expect to
gain ocavantage thicuph then ‘ar-tine contracis
riugt provide for unexapectea contingencies of all
sorts, an chem voluntary bargaining gives iray,
on the part of the patrictic conbtractor, to the
desire to serve the Governwent irrespeccire of
gain, and, on the part of the uascrupulous cun -
traclor, to the desire 1o profit in the Navion's
necessity.

¢ Jo niay note hore cortain provisions v hich
should be ancorporated in var-tine contracts and
certain conciderations to hich ationtion should
be darccted  These are

(1) Cosirabilivy of prcparation of the
actual contract zn tuiwe of poace, so far as \
"ay be possible

(2) Inclusion ol clauses for deierma-
natlion upon effective Jate of convract of
cervain bteris rshich cariot be accurtuvely
forecast n advance, as, e g., teriis aad
race of payent.

3 Praoraty clauses.

(4) Provisions constituting the contractor
bailee for Governmenl property.

(F) Provisioas for dismissal of undesirable
ermloyees

(6) OClauses relaling to adianistravive de-
tesianation of daspuwes, subject alyays to julicial

appeal.

(7) alternataive clauses to pecome oderaiive
in the event of the convracter's feilure to
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performn. For exanple, first, the placing of
Goverment cxverts at the Jisposwl of the
contractor to assisl huil, second, tne taking
over of the plant aad cpcration by the Covern-
ment for the accouant of the convractor, aac
thard, procurc wnt elschcre ot cost of con-
tractor.

(8) Clauscs proviling for assistance to be
givcet to th. contrector in the sccurias of raw
materials or Jor the furnishing of rai 1aterials
to hiir in the event that such rav materials
vould invelve nir 1n excessive opli;ations con-
sicering his vorobable aeeds in case the contract
vers terninated.

(97 Clemses (an adjuste! contracts) indica-
ting terrs aad awcunts of payuent aid providing
for penaliilcs for excess coust over oripinal
sstinates or for revard for savings over such
estuates,

Lxperierce in tane Jforld ar and con-
tirved stu’'ies sirce .11l enable us to develop
acjustea coupensation contracts lhat wvill not
1nvite exuvravegart perfoeriance but will revard
nfustry aad skall rd efficiency.

Svc1 clauses should b based on the

Soposition Jhal the conlraclor is cntitled o

a fair returw  They shoulr be 1i1tten i1n rocog-
nition of the fact that only throuch fair and
just fainancial rcturns to coniractors can the
Guvernnent secure the vaxinun of efficient
service on- production iy irar., So far s huwran
wvisc ol an  ghill can deweruirc the bascs upon
hich svch clauses .wust rest, profitcering, but
act reasonable profits, will ne taken oub of wvar
cenbracts.

(lO) Provisioans for advance payrients con-
'itione  wpon rartinl Aeliveraos or partial
.erfor once.

(11) Provisions for chaugc. ir pl-n. and
spocxfications aad necessary re djust ic1vs of
cricain~l estaraced cosr ol controct
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(12) Provision for tormination and for
roanner of sottlercnl in event of termanaticn.

(13) Inspection clauses -~ & liltle nore
stract thon 1n a sirmalar peace time contract.

(14) Provisicns for reilibursenent to the
contractor for facalities and rmaterials which
have been included in the contract price and
vhich the United States mipght wish to purchase.

N  CONCLUSION

1. Chonge an Vaevpcainl o. Governrent Officers.

It 1s interesting to note an < considerction of
Government conlracts the developrient in recent years of a
higher conception of the Govermment's cblipations in 1ts
contractual relationships with 1ts citaizens.

The founders of our Navion enunciated in the
Fifth Amendrient to the Constitubtion a new prainciple with
respect to the appropriation or use by the sovereign of
the property of the citizen In the governments to which
they could look for form and precedent the soverei_n and
his interests vere paramount. Piivate property which he
cdesired he tool as of right Personal services of his
subjects he denanded at v 11l The new Nalion was establish-
ed upon the prainciple ilhal sovereignty rests ir the pecple
alone The paraount interest of the sovereign, 1 e.,
tne pecple as a whole, 1n particvias property or in particu-
lar services was rocognized but .t ras definitely provided
that this raight coula be enforcew only vhen accompanied by
"just componsation" aru accordinyg to definite legal procecure

Frorm the requarenent .~ the Consti-ution that the
Governuaent riast pay "just compensat_on" was later argued by
adrinistrative officers the converse, namely, theat irrespective
of any contractual obligation a1t ha' assuned the Government
could mever be called upon to vay more tnan "just compensation"
This conteation i1s iniquilous  Fortunately the courts have
not generaily sustained 1it.

Too often alsoc 1n tre past the Governsent has re-
lied on 1ts strengtbh rather than on the inherent justice of
1ts claims an 1ts contention for a ceternanation in 1ts favor
of disvutes arising out of 1ts coneracts,
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No'7, wc are coaing to sece thot thc Unater States,
vhosce conlracts arc rorce nunerocus, riore conplex and rore
extonsive than thosc of any other contracting agoacy on
carth, nust in honcsty, and justicc and in thce long run
to 1ts own advantage, svbmat 1tsclf to the like rules and
princinles laid doun for its citzrzons,

The rovision of governnent conlract forns, both
those for peace time and for war tute use, recently under~
taken, 18 one of the first steps 1w the change - the
elimination of unfazr clauses aud tre rephrasing of others
so as to give to the contractor just ana fair treatrent
vhile yet protecting adequately the interests of the Govern-
ment.

To the officer, to wvhcin the United States entrusts
mporbant porers of agency, this new conceylion of the
Governnent 's positica in its business dealings brings a
happy opportunity. Il he puts hinself fvily in harmony vath
this spirit and understands intelligently tle rulcs and
principles underlying contractual. relatlionship he can not
fail to represent the United States elficicnvly. Thus also
he encourages the citizen to feel that a contract with the
Governmoent will be performed by the United States fairly
and horcstly and that lisbilitics and raghts of beth con-
tracting partics will be doterumined accordang to the rules
and prineiplcs adeptcd by the courts as cquitable and just
in private transactions.

FOH/AMS
10/31/28
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