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GOVERNNENT CCNTRf~CTS. 

i. FORZ~V0 RD. 

I. Importance of a Knowledge of Rules and 
Prznc~ples. 

The Unzted States zs a p%rty to more contracts 
ilion a~ly other con%racier on earth. As zt ~S preemznent 
because of the number of zts contracts so zs zt also pre- 
emznent because ef the dzvers~ty and extent of ~ts contractu- 
al relat zonshzps. 

Every cmt~zen shoul6know the r~les and prmncm- 
ples appl~ceble to contracts of the Goverr~ent. Thus, he 
deals w~th zt in buslness matters wmth ~ntellzgence ~nd as- 
surance, ~nd t~us, he ~s f~te~ to appraise accurately end 
s~rely the effzczency and honesty of the buszness agenczes 
of the government. 

The Goverr~ent efflcer, whatever hzs capaczty 
and duty, has the cltzzen's concern in such rules and prlncz- 
ples. Beyond thls, he h~s the concern wh~ch~ttends the 
solemn eblzgatzon of conserving the publzc znterests. It zs 
not at all necessary that he school hzmself ~n the art and 
technique of the legal professzon, but he should possess the 
equipment ef the ~v~rage bus~ness m~n wh~ enters contractual 
relationships ~rudently and carefully, w~th a sure knowledge 
• f the ool~g~t~ons he h~s, by h~s ~cts ~nd words, ~ssumed, ~nd 
w~th cenf~dence respecting the rzghts he has ac%uzred. 

The Unlte6 States enters the domazn of buslness 
only tDmeugh the agency ef its offlcers. Upon these rests the 
responslblllty of safeguardlng the Government's znterests and 
~VQldlng lltlg~tlon. How urgent is it, therefore, that cen- 
tractlng offlcers ©f the Unlted States inform themselves re- 
spectlng: flrst, the rules and prlnclples that govern contractu- 
al rel~tlonshlps generally, ~nd, second, those speclal ~iles 
and prlnclples pec%lllar to t1%e contractual relatzonshlps in 
whlch the Unlted States ms a ~arty. 

At thzs tzme we shall confzne ~urselves to thls 
latter class of rules and prlnclples. These we shall fznd zn 
constltutlonal provlsl~ns, In statutory enactments, and In 
judmclal interpretatmons of constztutlon~l and statutory l~w. 
While most of the provlslons - constztutlonal and leglslatlve, 
and most of the 3udmclal declslons we sh~ll consider are ~ppl~- 
cable to all executlve departments, we shall conserve our tzme 
in that we shall refer speclflcally to the Secretory of W~r ~s 
the contractlng ~gency of the Unlted States. 
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B. THE UNITED STATES AS A CONTRACTOR. 

I. In General, Like Rules and Prlnclples Govern the 
United States ~s a bohtractor ~nd C~tmzen - Contractors. 

~. If it (the United States) comes down from its 
posmtlon of soveremgnty ~nd enters the domain of com- 
merce, it submits itself to the laws that govern indm- 
vmdu~ls there (Cook v. U.S., 91 U.S. $89, 598, U.S.v. 
Bostwzck, 94 U.S. 5Z, Smoot's C~se, 15 Wall. 56), mnd 
it h~s no mmmunlty which permits it to recede from this 
obligation (~ contract with an mndlvldual or corpormtmon) 
for so f~r as concerns the p~rt~cul~r tTansactzon it 
divests itself of mrs sovereign ch&racter ond takes that 
of an ordln~ry c~t~ze~. (Purcell Envelope Co. v. U.S., 
4~ Ct. Cls. l, citing U.S.v. N~A.C. Co., 74 Fed. 145; 
Southern Pac. R. Co. v. U.S., 28 Ct. Cls. 77). 

b. The United States in its polltlc~l c~p~clty 
n~y, within the sphere of the constitutional powers 
conflded to it, and through the instrumen%~llty of the 
dep~tments to which those powers are intrusted, enter 
into contracts not prohibited by l~ &rid cpgropTiate 
to the just exercise of these powers, no leg~slatlve 
authorization is required, such power being incident 
to ~he general r~ght of sovereignty. (Dug~n v. U.S., 

Wheat, 172, U.S v. qzngey, 5 Pot. lli, U.S v. 
Bradley, i0 id.' 34~, U.S.v. Linn, 15 zd. 29~,Cotton 
v. U.S., ll How~ 229, Fowler v. U.S., 5 Ct. Cls. iS, 
Allen v. U.S. id. 91.) 

2. Certain Laws ~md Prznclples Peculzcmly Applzc%ble 
to Government Contracts. 

~. Statute of Limitations. The Statute of Lzzlt~- 
tzons ~s not appl~c%ble zn suits brought by the United 
States unless Congress In a given case has clearly 
m~nzfested an Intentlon that it sholl be. (U.S.v. 
l~ashvzlle, Ch~tthnooga & St. Louis Ry. Co., ll8 U.S. 
120 ). 

b. ~s~ake of Law. The Government rosy recover 
b~ck mon'ey p~id under mlstake of Ic~w. (Wisconsin Cen- 
trsl R. R. Co. v. U. S., 164 U. S. 190). But wh@n c 
settlement in a compromlse agreembnt is m,r~de upon 
full knowledge of all the facts, without concealment, 
mzsrepresentotzon, or fraud (no mlstoke of law involved) 
i% must be equ~lly binding upon the Government as upon 
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the contractor, at least such a settlement cannot be 
d~sregarded by the Government w~thout restorxng to 
the contractor the property surrendered as a condl- 
t~ou of ~ts execution. (U.S.v. Corllss &team Englne 
Co., 91 U. S. 5~1) 

C. Estoppel. Estoppel may be defined as "a pre- 
cluslon, in law, whlch prevents a man from denylng a 
fact, in consequence of h~s ovn~ prevlous act, alle- 
gatlon, or denlal of a contrary tenor"~ (Steph. P1 
259). At common law there was no estoppel aoalnst 
the soverelgn and thls rule is applled in some states. 
(State v. W1111ams, 9& N.C. 891). Estoppel by record 
and by deed have been applled agalnst the state In 
varlous cases, but the welght ef authorlty l~ agalnst 
the estoppel ef the state In pals. [Harv. ~. Rev. lg6). 
The state Is not estopped from denylng the vahdlty of 
a contract m~de wlthout au%horlty because the contractor 
has ~n good falth performed services under ~t, s~nce 
he m~st at h!s perll know the authorlty of those who 
seem to act for the state. (~ullan v. State, ll& Cal. 
578). Neglects ~nd omlsslons of publlc offlcers will 
not operate as estoppel agalnst the state (Ann.Case, 
l~l& A 229): nor ms the state estopped by the unauthor- 
ized acts of its offlcers° (State v. Jahrans, ll7 I~. 
286). But in Walker v. U. S., 159 Fed. ~09, it was 
held that acts of offlcers of the Unlted States author- 
ized to shape its conduct as t~ the transactlen, m~y 
work an estoppel agalnst the ~$overnment, sad in State 
of I~lchlgaa v. Jackson L. & S. R. COQ, Fe~. Rep. 69, 
ll&, the U. S. Clrcult Court of Appeals held that while 
the State may not be held respons~_ble for the acts of 
• ts ~gent when done ~n excess of h~s powers, yet 
where a course ef actlon has been pArsued wlth the 
knowledge and scqulescence of the state, ~n which n~ 
question cf morals is ~nvolved, for ~ long t~me, the 
state will be estopped from denylng the agent's au- 
thorlty. 

d. 0stens~ble Authority. There ~s th~s dlfference 
between in'dlv~duals [as prliclp~ls) and the Government - 
• n that the former are hable to an extent of the 
power that they have apparently g~ven to their ~gents, 
wh~le the Government Is lxable only to the extent of 
the power ~t has actually g~ven to its officers. 
Salomon v. U.S., 7 Ct. 01s. ~91). The Government ~s 
not bound ~y the act ~f ~ts agent, unless ~t clecrly 
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appears that he acted wmthmn the scope of has authormty, 
or was employed as a publmc agent to do, or was held 
out as havmng authormty to do, such act. (Thmtesmde, v. 
U.S., 93 U.S. 247, Lee v. Munroe, 7 Cranch, 366, F~lor 
v. U.S., 9 ~Tall, 45). 

e ~uestmon of Good Falth ,. The courts have re- 
peatedly held that ~ross mnadequacy of conslderatlcn 
ms presumptlve ev!dence of fraud (20 Mash. L. Roy. 
104). The Supreme Court has so ruled in a case in 
whlsh a contract would commmt the agents of ~he Govern- 
ment %o an agreement "such as no man mn h~s senses and 
not under deluslon would make on the one hand, and as 
no honest and falr man would accept on the other " 
(Humev. U.S., 132 U.S. 406). Thls case, ho~/ever, 
does aot lend color to the theory that the court would 
apply a dlfferent rule to ~publlc than to prlvate con- 
tracts, though the Court of Clamms has taken a reason- 
able and ~ot inconsmstent posltmon In Beard v. U S., 
3 Ct. Cls. 122, 129~ vmz. "a court wherever there 
are c!rcumstances to e~clte sasplcmon, w11i look 
narrowly Into the case and hold the party ~ho seeks to 
enforce such a contract t~ fuller explanation and 
str!cter proof of falfness than would be requmred be- 
tween two indmv~duals, su~ jur~s, and each acting ~n 
h~s o~vn o~half" (See also U.S. v Carter, 217 U.S. 
286,310) 

f. Extensmon of the Statue of Frauds. So far 
as th@ ~'ar~ Navy and Intermor Departments are con- 
cerned, contracts, wroth certaln exceptions, m~s% be 
in wrltmng and slgned by the contractlng parties. 
(See R.S 3744, as amended by the Act of June 15, 
1917, ~0 Star 198, U S.C. &l, l~). 

g. Pubimc Competltmon. It ms the publlc pollcy 
of the Unlted States to requlre all Government con- 
tracts, wlth certamn statutory exceptlons, to be based 
on publlc competmtlon. Thls pollcy ms adapted to two 
ends, flrst~ %o secure the best quality at the lowest 
prlce, and second, to assure equallty of epportunmty 
te all who seek to render servlces or furnish supplles 
to the Unlted States. (See R.S. 3709, U.S.C. 41, 5). 

h. Sumts a~alns% t,he ,Govermm,en% ' In a prmvate 
contract both partles have adequate and complementary 
legal or equmtable remedmes zn the event of dmspute 
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armsmng out of or of breach of contract, In a 
Government contract, the cmtzzen has only such 
~ud~cmal redress agamrst the Unmted States as Con- 
gress has specmfmcally gmven hmm and such redress 
must be sought mn precmsoly the manner and form 
dmrected by statute. 

C. AGENTS OF THE GOVERNMENT 

i. ConKross has Defmnmtely Indmcated the Powers of 
Government Agents. 

a. Uhlle the bnlted States has the rlght, subject 
tc self-mmposed restrmctmons and Immltatlons, to make a 
valld and bmndlng contract, yet Congress has safeguarded 
the interests of the Government by enactlng sundry 
statutes - dmrectory, mandatory, or prohzbltory - for 
the guldance and dmrectmen of the agents of the Govern- 
ment Certamn instructlons governlng ~he carrylng out 
by government agents of these statutory provlszons are 
contalned mn regulatmJns issued by the Pres!dent as the 
executlve head of the Government, or by the Secretary 
of ;~r on his behalf These mnstructmons, however, 
r~ust feller, but not contravene, legmslatmve enactments. 

The Unmted Sta±es rust act through agent s . 
~7hen at has contracted, through zts authormzed agents, 
~mth eve cf ~ts cmtzzens (the ter~ here zncludzng partner- 
shmps aria corporatmens] to ao or not to do a partmcular 
thlng, the law mmplzes that mt (the Government) has so 
agreed and thls agreement becomes a government contract. 

2. The Presmdert 

a The Executmve Power sba~l be vested mn a Pres~_- 
dent o~ the Unmted Stores of Amer!ca (Art. II, Sec 
i, Const.). 

o. The Presldent's power ms Immmted by the legls- 
lateen of Congress (U S. v Corl~ss, 91 J S 321). 

c The Presmdent, as Cormmander-ln-Chmef of the 
Army and Navy, ms vested wroth wmde admlnmstratlve and 
execu%mve po ~ers, and unless the exercmse thereof ms 
made judmclal by express provlsmom of statute, or ms 
such by clear mmplmcmtmon, may be delegated to the 
head of a department %0 act for hem and zn hms stead 
hen the duty ~mpo~ed upon the Presmde~t ms j~dmcms~l 

i n  character, it may no t  be d e l e g a t e d  a~ay (leeks 
v Unlted States, 277 Fed 594). 
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d. The Presldent and subordmnate executmve 
off leers, whether m111tary or cmvll, possess a llm!ted 
power to ostablmsh regulatmons, provmded these be mn 
executmon of, and supplemental to, the statutes and 
statute regulatmons, but not to repeal or contradmct 
exmst~ng statutes or starlike regulatmons, nor to make 
provzsmons of a leg~slatmve nature. (0pzn~ons ef the 
Attorney General). 

3 The Secretary of War. 

a. ~ * * shall conduct the busmness of the Depart- 
ment mn such manner as the Preszdent shall dmrect. 
(R.S. 216, U.8 C. 5, 190). 

b. Is t~e regularly constltuted organ of the 
Presmdent for the admmnmstratmon of the M!l!tary establish- 
ment of the Natlon. (U.S.v. Ellason (1842) 16 Pet. 291, 
30l) .  

c. Hms orders, mn the busmness of the Department 
are presumed to have been mssued in the manner dlrected 
by the Presmdent. (In re Bllllngs (1888) 23 Ct Cls. 
166, 176, Trulit v. U.S., (1903) 38 Ct. Cls. 398, 
mlcox v. Jackson (1839) 13 Pet. 498, 512). 

d. All purchases and contracts fo~ supplles or 
servzces for the mmlltary servlce shall be made under 
hls dlrectlon. (R.S. 3714, U S.C 1Q, ll91). 

e. ~;hethe~ he makes the contracts hlmself, cr 
confers the auFhorlt# upon others, it ms hzs duty %o 
see t~at they are properly and falthfully executed, and 
mf he becomes satmsflod that contracts ~Jhzch he has 
made hmmself are belng fraudulently executed, or those 
made by others were made in dlsrogard of the rlghts 
of the Government, oz wlth the intent to defraud it, 
or are bemng unfaithfully executea, it ms hls duty %o 
interpose, arrest the executlon, and adopt effectual 
measur0s to p~otect the Government agaznst the dlshonesty 
of subordlnates (U.S.v. Ad~ns, 7-7~ii. A63, 477, 
Parmsh v. U.S., 8 ~-all. 489). 

f. Rcgulatlons made by hem, conformable to statute, 
may be ~nended or wamved in themr appllcatmon t~ par- 
tlcular cases, but walvcr must be spoclfmc and must not 
take away or abrldge rmghts, dutlcs, and obllgatzons 
deflnod by statute. (Dec. Comp. 30%-305). 
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g. His ~rrltten promise i s  not a hlnding obligation 
upon the Govcrznnont ~ where there wss no suthorlty in lay 
for the ~klng of such a promise (Stansbury v. U S., 
8 Wall. 33). 

h. He ~ay extend the time for the exezutmon of a 
contract when the interests of the Government are not 
thereby prejudlced, and particularly when its non- 
eomDletion withln the time limited is not due to the 
regligente of the contractor. (2 Comp. Dec. 242, 
S~lomon v. U.S., 19 Jall. 17, U S. ~. Corllss Steam 
Englne Co., 91 U.S. 321, 18 0p. Arty Gen. lOl, Z 
Comp. ~ec. 635). 

i, "He has no general er urlmmzted power %o bind 
the Government by indorsing or acce~tzng negotiable 
paper" an~ an acceptance given by him "%o contractors, 
~pon whose contract no payments have become due, is 
either an advance upon the contract, or a loan of the 
public credlt %o the contractors, both ef which trans- 
actions are prohmblted by express asts of Congress 
and are illegal The illegality of the transaction 
goes %o the very fourdatmon of the Secretary's 
authority ~e cannot be the agent of the United 
States to d~ that whlcD the la~s of the Urzted States 
expressly forbid" (The Fl~yd Acceptances, 7 ~fall. 
666). 

4~ The Assistant Secretary of !7ar. 

Unde~ direction cf the Secretary ef 'Tar, he is 
charged wlth the s~per~iszon 09 the procurement of all military 
supplies, and chiefs of branches charged wlth procurement of 
supplies are required to report direct to h!m. (Act of Ju~e 
4, 1920, 41 Star. 764-765, U S.C. 10, 1193). 

5. Po~zers and L~.ltatlons ef Government_Agents 

a Secretaries of "ar, Navy and Interior shall 
furnish every off leer, appointed wlth authority %e 
ma~{e contracts, with a printed letter ef zns%ructlcns 
and also ~ith printed blank contract forms (R.S 3747, 
d S C 41, 19) 

b. The Government i s  limble only %o the extent 
of the power i% has actually giver to its officers. 
(Sa lomon v .  U S , 7 C% C l s  ( 1871 )  e 9 1 )  

e 

age nt 
The Government has no officer who ms a gener~l 
(Slavens v. U S., 196 U.S. 2Z9). 
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d. Contractor Must,Assure ' H zr~self of Agent'.s 
.~uthorlty. Every efflcer of the Goverr~nent, from the 
Presldent dov~n tc the most subordmnale agent, holds 
• ffzce under the law ~mtb prescrlbed dutzes and Izmzted 
authormty, and mn every znstanee the person entermng 
znto a contract vmth the Government must look %o the 
statute urder whmch ~% ms made, and see for hzmself 
thct hzs contr2ct comes ,~zzthzn the terms of the Imv. 
(Floyd Acceptances, 7 ~al!. 666, Filer v. Unzted States, 
9 fall 45~ ~hqztos~de v. U.S 9B U.S. 247, U.S.v. Barlow, 
132 U S. 271, Hume v. U.S. 132 U.S. 40, Reesmde v. Unmted 
States (Fremont Case) 2 Ct. Cls. l, Henderson v. Un±ted 
stores, 4 Ct. Cls 75, Garmcn v Unmtod States, 34 Ct. 
Cls. 237, Lmnd v. Unmted States, 49 Ct Cls. 635). 

e. The Government ms not bound by the act of its 
agent, unless zt clearly appears that he acted ~ithln 
the scope of hzs uuthorzty, or ~as ~nployed as a 
publzc agent to de, or ~rrs held out as havzng authorlty 
to de, such act. (-Pnlteszde v. U.S., 93 U.S. 217, Lee 
v ~[onroe, 7 Cranch 366, Fzlor v. U.S , 9 -fall. 45). 

f. Government Contracts Bind Unlted States and 
not Azent Persorolly. ~lhere a*publmc agent acts in the 
llne of hms duty and by legal euthorzty, hls contracts 
me.de on account of the Government are p~bllc and not 
personal They Inure %o the beneflt of and rare ob- 
llg~tory on the Government, not the of f roGer (Hodg~_n 
v Dexter, 1 Cranch 345, 3~3, Parks v. Ross, ll How. 
362) 

g. Impllcatlqn ~f Authorlty. Although a publ!c 
off leer may not blnd the GoverrL~.ent by contract unless 
authsrlzed by law, such authority rosy be m~plled fro~ 
the language of a statute imposzng certaln speczal 
dutles upop hlm (Rmves et al v. Unlted States, 28 
or. Cls. (1893)  4e). 

h° Authormty %o One Class of Of,fleers Excluszve. 
£hen an executzve regulatmon dmrects of fleers of one 
class is make a contract on beh~If of the Unzted States, 
it confers no authorlty to make ii upon of fleers of a 
dlfferent class, ~lthough employed about the same 
government buszness. (Headnote, Camp v. Unlted Stetes, 
113 U.S.  (1885) 648) .  ,~ 
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I. Responsibility for Unauthorized Acts of Subordl- 
nares The Unltod States ms not to be held responslble 
for the acts and declarations of persons in charge of 
the construction of the ~erk in the makmng of contracts, 
elthGr as express contracts or by the mmpllcatlon of law, 
mn violation of the authority of their superior off leers 
(Sprague v. U.S., 37 Ct. Cls. (1902) 447). 

j. Implied obligation Invalid where Express Contract 
Illegal. An offlcer of the Government has no power to 
blnd the Government by the acceptance of property where 
its purchase would be illegal On the contrary, such 
property could not be deemed to be rccelved to the use 
of the United States. (Rocsmde v. United States, 2 Ct. 
Cls (1886) 1). 

k. Good Faith. "This court has olw%ys regarded the 
Government as scmGwh&t mn the character of a ward, and its 
of floors mn the character of its guardlan, and it has never 
glvon effect to a contract whore it appeared that the con- 
tractor dmroc±ly ~r mndmroctly, by direct brlborlcs or 
corrupt Influences, sought to mmpair the good falth of the 
guardian." (Garman, Adm. v U.S., 34 Ct. Cls. (1899) 237) 

i. Fraud and Brmber,v. Congress has passed varlous 
l~vs relahmng to fraud and self-mnterest mn the makmng 
of Government cortracts. These statutes on the one hand 
forbid an offmcer or agent of the Govermment who mlght 
have a pecunlary interest In a proposed contract to 
sollclt or induce the makmng of such a contract by an- 
other off leer or agent, and on the other hand, they 
provide that no one pecuniarily !nterested In a business 
enterprmse shall represent the Government in contracts 
with that enterprise These statuses also make punmsh- 
able the recelv!ng of a brlbe or pecunlary advantage 
by a Government agent and likewise the glvlng of such bribe 
• r eecunlary advantage to such agent So mmportant 
have the courts regarded these statute~ that they have 
modmfled, somewhat, to the advantage of the Govenment, 
certamn common-law rules of evmdenae respecting alle- 
gatlons of fraud. 

m Dlsabllmtles Affecting Rmy~ht to Contract wlth 
the Government. Congress has prnhmbzted agents or 
of fleers of the Government from maklng any contract with 
one who !s a member of Congress Certaln statutory 
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cxcoptmons have been made to thls provlslon The most 
mmportant of whlch ~s that whlch permmts the making of 
a contract wroth a corporation for ~ts general benefit, 
even though a mcmbcr or members of Congress may be mnte~ 

osted mn the corporatmon. 

n. Forgery and Brmbery. Congress has also passed 
varmous laws relatzng to forgery and brlbery, thus 
assurmng to the Government the famr and honest servmce 

of mrs agents. 

o Government Contract wlth an 0fflcer or 
A~ent of the Unlted States At thins pemnt mt may 
be noted that while an of fleer or agent of the Govern- 
ment ms forbmdden to make any contract or place an~ 
order wlth a flrm or corporatlon !n whlch he may have 
a pecunlary mnterest or from mnduclng or advmszng 
another offmcer or agent to make a contract or place 
an order wmth such a flrm or corp~ratlon, yet ~here is 
no legal 3b~ectlon to an off racer or employee of the 
G~vern~ent entermng znto contractual relatmons wroth 
the Government or owning an interest in a fmrm or 
corporatlon which enters mnto contracts wroth the 
Gore r r~me ni. 

D GEneRAL LII~ITATIONS GOVERNING COVERK~{ENT CONTRACTS. 

I S~atutory Proymsmons 

Congress has passed cer~amn general statutes whlch 
llmzt and defmne the contractual po~ers of Government agents. 
The ~ost important of these are 

a The prohlbmtlon agamnst the acceptance of 
voluntary servmce "except in case of sudden emergency 
mnvolvlng the loss of human llfe or the destructmon 
of property". (R S 3679, as amended by Act of Feb. 
Z7, 1906, $4 Star 48, U S.C 31,665). 

b. The prov!slon that no contract or purchase 
shall be made "unless the same Is authormzed by law 
or ms under an appropr!atmon adequate to mrs fulfmllment" 
wroth certaln restrmcted excoptlons mn the ~ar and Navy 
Department (R S. 373Z~ as mod~fmed by Act of June 
12, 1906, 34 Star. Z55, U.S C. 41, ll). 
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c. The prohxbztxon against expenditures xn 
excess of appropriations or the involvement of the 
Government ~n obligations for future ~oayment of 
money ~n excess of such appropr~atzons "unless 
such contract or osl~gat~on ~s authorized by law". 
(R.$. Z679, as a~ended by Act of Feb. ~7, 1906, 
~ Stat. z~8; U.S.C.51, 665]. 

~0TE- To be "authorized by law" * * *  

contract rm~st appear to ~ave been 
made exther zn pursuance of express 
authority gzven by ~tatute, or of 
authority necessarzly ~nferable 
fron some duty ~mposed upon or from 
some p~¢er g~ven to the 9erson as- 
stoning to contract on behalf of the 
Govoznment, (l~ Op, Atty. Gen. 2Z6). 

d. The pronzbltzon agalnst the use of contingent 
funds except upon the ~r~tten orders of t~e head of 
the proper executive department. (R.S. Z68~, U.S.C. 
~I, 675). 

e. The provlslon that Congress must make approprl- 
atlons In speczflc terms or speclf~cally authorlze a 
contract to be executed. (Act of June Z0, 1906, Z~ 
Star. 76&; U.S.C. $1, 627). No authorlty can be given 
by ~nference. (18 0p. Atty. Gen. 176). 

f. ~he provision that, wlth certain statutory 
exceptlons~ approprzatlons are restrlcted to the 
flscal year ~nd~cated. (Act of Aug. 2~, 191~, Z7 
Stat. ~87, as modified by Act of i~rch Z, 1919, ~0 
Stat. 1309; U.S.C. ~l, 718). 

g. The requzrement t~t all balances of agplopr~- 
atlons contained ~n the annual approprlatlon b~lls and 
made speclflcally for the servlce of any flscal year, 
and remaznlngunexpended at the expiration of sach 
f~scal year, shall only be applled to the payment of 
expenses properly Incurred during that year, or to the 
fulfillment of contracts properly made wlthln that 
year; and balances not needed for such purposes shall 
be tattled to the surplus fund. Thls Section, hov~ever, 
shall not apply to approprlatlons knov~ as per~mnent 
or indeflnlte ap~ropr~t~ons. (H.S. 3690, U.S.C. ~l, 
712). 
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h. The prohlbltlon agalnst the ~aklng of con- 
tracts for stationery or other supplies for a longer 
term than one year from the tlme the contract is ~de. 
(R.S. 3735, U.S.C. 41, 13], (To th~s prohlb~t~on there 
are certain exceptions, particularly, ~n the Post 0fflse 
Depar%ment). 

i. The provision relatlng to reports to Congress 
rospeot~ng the use of approprlatlons. (R.S. 228; 
U.S.C. 5, 215). 

j. The provlslon that, except as otherwise pro- 
v!ded by law, sums approprlated for the varlous branches 
of expendlture in the publlc service s~mll be applled 
solely to the objects for ~vhlch they are respectively 
made, and for no others. (R.So 3678; U.S.C. Zl, 628). 

k. The prohibition against advance payments. 
(R.S. 3648; U.S.C. 31, 529). 

EOTE: Statutory e~ceptlono Newspapers, 
magazines, and pe~iodlcals. Ex- 
sept~ons by interpretation- payment 
for goods bought f.o.b, shlpplng 
point and part lal payments under 
~anufactur~ng contlacts. (0p. J. 
A.G. 76-700, 1917; (1 Conr 9. Gen. 
14~). 

In partlal payments Government 
becomes ov~ner of part pa~d for. 
(20 0p. Atty. Gen, 746]. 

I, The provlslon that no payment fo~ services 
or supplies under a contract shall exceed value of 
tl~e services rendered or the supplies furnished. 
(R.S. 3648; U.8.C. 31, 529). 

m. Certaln statutory restrlstlons appllsable 
only to the D~strlot of Columbla, The most burden- 
some of these In t~me of war or threatened war, ~.e., 
those ~hlch relate to the renting or leasl~g or 
requlsltloninz of buildings for m~lltary purposes, 
have now been modlf~ed with respect to such cont~ngencles 
in the future. (See Act of July 8, 1918, 40 Stat. 826 
and Act of July 9, 1918, 40 star. 861; U.S.C° 40, 41 and 
U.S.C. 40, 37). 



n. The p~ohmb~t~on against the employment of 
laborers and m6cha~zcs for more than ezght hours 
mn one day. To thms prohibition there are certain 
~mportant statutory e~cept~ons. In t~me of mat~onal 
m~rgency the President xs authorized to suspend the 
prov~s~ons of the la~ to the Government's benefmt. 
(Act of Aug. l, 1892, ~7 Star. 340 as amended by 
Act of ~arch 3, 1913, 37 Star. 726, and Act of March 
4, 1917, 39~Stat. ll9~; U.S.C. 40, 321 and 326), 

o. The prohlbltlon ac~alnst the use of convict 
labor. (Thls ms an executive restrlotlon under 
date of Nay 18, 1905, based on a publlc policy set 
forth by Congress ~ith refere~ce to the h~rlng out 
of FeQeral prlsoners to prlvate contractors - Act 
of Feb. 23, 1887, 24 Stat. 411, U.S.C. 18, 708 and 
7O9). 

p. The plovlslo~s respecting hours of labor 
for employees other than those coveled ~n the 
"Elg~t-Hour law". (See Act of Narch 3, 1893, 27 
Stat. 715 and Act of Narch 15, 1898, 30 Stat. 316-317, 
U.S.C. 5, 29}. 

q. The provlslons of the statutes relatlng 
~o the "c1~ll servlce". (~he necessltles of ~ar- 
t~me actlvzty ~ould seem to urge seme modlflcatlon 
of czvll service requlrements upon proclar~atlon of 
the 2resldent in tlme of national emergency). 

r. ~le proh~bltlon ao~alnst the ass~grnrent of 
Government contracts. (R.S. 3737; U.SoC. 41, 15). 

Under thls head it may be noted 

(I) Statute is for the protectlon of 
the Unlted States. (Kegness v. Chllberg (1915) 
224 Fed. 28, 139 C. C. A. 492) and for 
its sole benefit, (Tinker and Scott v. 
U.,S. Fldellty and Guaranty Co., 169 Fed. 211, 
212). 

(2) It Is Intended to secure to the 
Unlted States the personal attention and 
servlces of the contractor (Franczs v. U.S. 
(1875) Ii or. Cls. 638); and assure the 
Integrlty of blddlng. (19 0p. Atty. Gen. 
187). 
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(5) It bars actzon by assignor as ~ell 
as assignee. (%~anless v. U.S. (1870) 6 
Ct. Cls. I~3). 

(4) Government cannot set up an attempted 
ass~gnr~nt to bar recovery tu&der an e&ecuted 
contract. (Dougherty v. U. S. (1883) 18 Ct. Cls. 
 96). 

(5) An offlcer of the Gover~nent cannot 
authorlze an asslgnment In advance. (19 
0p. Atty. Gen. 186). 

(6) Government may recognlze or re~oudlate 
an asszgnment. (Dulanoy v. Scudder, 9& Fed. 6, 
10; Federal IIfg. &Ptg. Co. v. U.S., 41 Ct. Ols. 
518, 5 0p. Atty. Gen. (1821) 758; 15 ~d. (1877) 
236; 16 zd. (1879) 278). 

(7) If a surety advances money, agreement 
to share proflts is not an asslgumnent. (Bmce 
v. U.S., 42 Fed. 761; Anderson et al v. Blair, 
80 So. 31). 

(8) Any substantlal transfer ~ ~vxthzn 
the #roh1#~tlon. (Franc~s v. U.S., II Oto 
Cls. 638 ). 

(9) Subletting of a part of a contract is 
not an asslgnment. (,~zte v. ~Nulty, 49 
N.Y.S. 905, 26 App. D~v. 173, 3ud~e~t affirmed, 
58 N.E. 1094, l~& N.Y. 582). 

(I0) The~e Is a dlstlnctlon between the 
ass~g'nment of a Goverur~ent contract and an 
ass lg~nent of money due under a contract. The 
former &s vold, and passes no tltle, legal or 
equitable; the latter passes tltle to the money 
due, as though it ~ere the sale of a chattel. 
(Chotea~ v. U.S., 9 Ct. Cls. 155). (For mannez 
and form of a valid tlansfer of a clalm against 
the Unlted States, see R.S. 5&77; U.S.C. 51, 
206). 

(II) An honest comblnat!on of capltal Is 
not an asslgnment. (Field v. U. S., 16 Ct. 0Is. 
434). 
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(12) A corporation formed to carr~ out a 
contract ~s not an assignee. (U.S.v. A~an, 
152 Fed. 816; 821). 

(IZ) An essential requirement zs that 
contractor ~eta~n personal responsibility, 
though he perform by o.d~nary bus~ness 
methods. (~lannmng v. Zll~cott, 9 App. D.C., 71, 
Stout, Hall & Bangs v. U.S., 27 Ct. Cls. 385). 

(IA) Contract fo~ ~ter~al ~s not an assmgn- 
merit. (U.S.v. Farley, 91 Fo~. 474). 

(15) The GoverE,~ont is l~able to the assignee 
of a patoat. (Feao~al I~fg. &Ptg. Co. v. U.S., 
42 Or. C1s. 479). 

E. PUBLIC CO}D_~ETITION. 

i. Introductory Statement. 

a° One of the most important statutes relating 
to contracts ever enacted by Congress is that nm~ 
generally knov~n as R.S. 3909. Under it contracts for 
~ractlcally everything furnlshe8 to t~le Government, 
excerpt personal servzces, must be made upon advertise- 
ment. Thls statute ~ms orlg~nally passed upon the 
outbreak of the Czvzl I/at. 

2, Statu t0ry Provlslons. 

a. Except as otherwlse provlded by law all purchases 
and contracts for supplles or servlces ~n any of the 
de,oartments of the Covernment * * *, except fo~ personal 
servlces, shall be made by advertlslng a suff~clent tmae 
prevlously for proposals respectlng the name, when the 
publlc exlge1~cles do not requlre the ~ntaedlate dellvery 
cf the artlcles or perfolmance of the sorvlce. ~ *  
(I{.S. ~709 as amended by ~ct of Juno 25, 1910, Z6 star. 
861: u.s.c. ~l, 's). 

b. S~mllar spcclflc statutes have been passed 
relatlng to the several execDt~ve departm~u%s, to 
part lcular branches in the several departments, 
and to such partlcular contracts as tho~e relat~n~ 
to purchase of horses, steel, and means of trans- 
portatlon, to the construGtlon and repair of buildings 
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and to publxc cartage; eerta~ general as ~ell as 
certain special exempting statutes have also been 
enacted. 

The trend of Dud~c~al ~nterpretat~on may be ~nd~- 
cated brlefly: 

a. "In the absence of any exlgency, in fact~ 
or any declared by the Secretary, or any that 
can be Dudlc~ally inferred, ~e th~nk the port,on 
of the section ~h~ch requires advertisement ~s 
mandatory, and a contract ~ade in v~olat~on of xt 
~s void," (Schneider v. U.S., 19 Ct. Cls. 5&7, 
551 ). 

b. i contract for ',personal serv!ce" Is one 
by whlch the zndlwdual contracted ~ith, renders 
hls personal servlce to the Government through 
• ts agents, thus hlmself becomlng the servant of 
the Government. (15 Op. Atty. Gen. 235]. 

~. ~ere dlscretlon is vested in an offlcer 
or board of officers to declare an energency, 
and a contract ~s m~de ~n which th~s d~scret~on 
xs exerclsed, the valldlty of the contra~t can 
not be made to depend on the ~egree of v~sdom 
oI skill, %hlch may have accompanled the exorc~se 
of the dlscretlon, iSpeed's 0ase, 8 Wall, 7V, 
83). 

d, Decls~on of offlcer ~n oo~and is con- 
chslve unless ~t Is shown that the emergency vms 
not real, or t~hat the transaotlon ~as not one of 
good falth and the result of necesszty, 
(Stevens v, U.S., 2 Ct. Cls. 95). 

e. An exlgency exlsts ~vhen from aDy cause 
that Is necessary for the good of the publ!c 
servlce the art~c!e should be procured or the 
servlce performed ~ithout any delay. (Reeslde v. 
U.S., 2 Ct. Cls. i, 51). 

f. A declaratlon of emergency mast be in 
wrltlng; an oral declaration is Invalld. (Oobb et al 
V. U.S., 18 Ct, Cls. 514, 536), 
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g. Open market p~rcl~ase should be made ~ ith 
the care a prudent business man ~ould exercise 
(Child v. ~/.~., 4 Ct. Cl~. 176); and such pur- 
chase should be made at the place where articles 
of the description are usually bought and sold, 
and in the moae in ~hlch such purchases are ordl- 
narily made bet~/een individual and individual. 
(2 0p. Atty. Gen. 257). 

h. A military emergency, an e~ergency which 
arises in t~le field or in time of v~ar, cannot be 
measured by percise rules, but may continue equally 
imminent over a period of months. (Thompson v. 
U.S., 9 Ct. Ols. 187). (See also lIo~ry's Case, 
2 Or. Cls. 68). 

i. Reasonable publicity satisfies requirements. 
(3 Comp. Gen. 862). 

~. An offlcer~ who has failed to comply with 
requlrements, cannot ~ake a consequently invalid 
contract obligatory upon the Gove~Isment by per- 
mlttln~ performance thereof to proceed to any extent. 
(15 0p. Atty. Gen. 539). 

NOTE 

BIDS AND BIDDING. 

Further reference will be m~Ide to this 
statutory requirement in our discussion 
of Uam Time Contracts. 

I. Purpose of Securln~ Bldg. 

a. Tlie laws with respect to proposals and bids have 
been designed t~ assure the United States the benefit 
of competition among those deslilng ~o furnish it sup- 
plies or Tender services to it. Congress having assured 
con~petltlon has provided for the integrity of bids in 
R.S. 3737, U.S.C. 41, 25. This statute forbids the 
transfeT of any contract or order or interest therein. 
Thus a bidder is pievented from n~king several bids, 
• ne by himself a~d others by his friends and en@loyees, 
to be consummated laser by asslglmuent to the real 
bidder for whom they all acted. Also the statute pre- 
vents the bidding for, and obtaining of, contracts for 
mere spec~latlon by contractors vcho have neither the 
intention nor ability te perform them but hope to sell 
such contracts at a profit to bona fide bidders or con- 
tractors. 
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b. "These statutory 2rovlslonc p~ovlde a 
unlfonu systom for the Valchaso of supplies. 
They embrace all the requxrements to secure their 
object. Thej conhemplatc the advertising for 
ploposals by competitive bldde~s, a fair and 
im2artlal opening a~d comparison of the bids, 
and an av~ard by competent authorities." 

2. Separate ~roDosals Required. 

,Tith the exception of certain ~iver and harbor im- 
provements, the statutes requlre the Secretary of bar to 
invlte separate proposals and ~mke se2arate contracts 
"fol each wolk, and also for each class of n~aterlal and 
labor for each ~vork". (H.S. 3717, U°S.C. 41, 9; and Act of 
Sept. 19, 1890, 26 Stat. 452 as amended by Act of July 25, 
1912, 37 Star. Z33; U.S.Co 33, 625)° 

3. Rules and PriD0ip!es Governlng Bids and Biddlng. 

a. Secretary of ~ar to prescribe rules and 
regulatlons respectl1~ blds. (Act of Apr. I0, 
1878, 20 Star. 36, as amenaed by Act of ~rch 3, 
1883, 22 Star. 487, 488, U.S.C. 5, 218)° 

bo Sufficient time should be allo~ed for sub- 
m~ss~on of blds for quarter~ste~ su~opl~es to assure 
com oet~t~on, (Act of July 5, 1884, 23 Stat. 109 as 
amended by Act of Aug, 24, 1912, 37 Stat. 591; U.S.C. 
10, 1200). 

ce In certain cases competition should be 
l~]ited to local~ty nearest points ~here sup- 
plies are needed, condl%lons of cost and _quality 
beln~ equal. (Same Act). 

d. Preference shall be glven in certain 
oases, to artloles of domestlc production and 
manufacture, conditions of prloe and quality 
being equal, and ~o the extent of consumptlon 
required there by the publlc servlce, ~n certaln 
cases, prefelence shall be glven to "articles 
of American production and n~nufacture produced 
on the Paclf~c Coast',. (R.S. 3716; U.S.C. 10, 1202), 
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e, Bzdders mu~t be gzven opportunzty to be 
present at open~n~ of b~ds. (R.S. 3710; U.S.C. 41, 
8). 

f. The bidder r~# ~thdraw h~s b~d before the 
open~ng~ (Noffett, Hodgk~ns & Clark Co. v, C~ty 
of Rochester, 178 U,S. Z75]. 

g. Formal erroxs ~n ~i~s may be ~va~ved~ 
provzd~ng they affect or alter tlhe b~d ~n no sub- 
stant~al way. (Shealey, p. 178). 

h, Oorrectlo~ of Substantial ~lllate~al 
mlstake in a contract cannot be made by Government 
offlcers and, generally speakln~, ~ould not be 
made by a court of equity. (Shealey, p. 178). 

I. ~ere the mzstake zs ~tual and common 
to both paltxes courts of equlty ~lll grant 
~ellef, (Hearne v. Narlne Ins, Co., 20 %Jell. 
488, 490). 

j. Contracting officer has no authority 
to v~ve compllance wlth essentlal terms of 
rules and regulatlons. (20 0p. Atty. Gen. 496), 

k. An irrespons~ble b~dder may be rejected 
but re3ect~on must rest strictly on statutory 
grounds, ~.e., re3ectlon may not be arbltrary 
or cap#iclous. (28 0p. Atty. Gen. 384). (Act 
of July 5, 188&, 2Z Stat. 109 as amended by Act of 
Aug. 24, 1912, 57 Stat, 591; U.S.0. 10, 1200). 

I, Congress Fay val~date contracts illeg~al 
because of statutory defects. The most recent 
exercise of such legislative val~datlon of unen- 
forceable contracts ~s ~n the pes~age of the Dent 
Act, 

m. Legal Effect of Acceotance, There is 
consldera~le confuslon as to the legal effect 
of the acceptance of a bld. These general pr~ncmples 
can be indlcated. 

(1) If the executlon of a formal contract Is 
not requlred by statute, the a~ceptance b~nds 
both the Government and the ~ontractor. (Garflelde 
v. U.S., 9Z U.S. 242; U.S, v. Purcell Envelope Co., 
249 U.S. Z13). 
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(2) If a formal contract ~s not required 
by statute but the acceptance zndzcates that 
a formal contract ~,~zll be made, the acceptance 
bznds both the Government and the contractor. 
(Adams v. U.S., 1 Ct. Cls. 192). (See also 
ScIL~e~der v. U.S., 19 Ct. Cls. 54V). 

(5) If a ior~al contract zs required (under 
E.S. ~7&A, U.S.C. &l, 16) the acceptance b~nds 
the bzdder, although the Unzted States could 
not be 1%eld ~f ~t subsequently refused to 
execute the for~l contract. (U.S.v.N.Y. & 
P.R.S.b. Co., 239 U.S. 88)~ 

(4) If a formal contract zs requzzed by 
stat.ute, or zs contemplated though not requlred, 
the offer and acceptance ~nd~cate the p~eclse 
terms ~hzch can be !nco~oorated zn the forn~l 
contract. (A~llzken I~m~r~nt~ng Co. v. U. S., 
&0 Ct. Cls. 81; Garford I~otor Truck Co. v. U. S., 
58 Ct. Ols. 5~; Pzerce Arrow l~lotor Car Co. v. 
U. S. 58 Ot. Cls. 582). 

n. brltten Guazanty to Accompany Bid. The 
Secretary of 1~ar n~y requlle every bzd to be ac- 
companled by a wrztten guaranty to the effect 
that the guarantor undertakes t~hat the bldder, If 
hls bld Is accepted, will when requzre~, give 
bond to furnzsh the supplies proposed or to per- 
form the sorvlce requzred. (Act of Apr. 10, 
18¥8, 20 Star. 36, as amended by Act of ~rch Z, 
i88Z, 22 Stat. 4B7; U.S.C. 5, 218). 

o. Where bzdder h~nds hln~elf to keep b~d 
open szxty day% the GoveriLment has no rlght to 
accept after slxty days. (Haldane v. U,S., 69 
Fed. 819, U.S.v. Oarlln O0nst. Co. and the Ill. 
Surety Co., U.S.D.C., South Dzst. of N,Y., Nay 
z9121. 

Io Authgr~ty of an Offlcer or Agent to B&nd the 
Unzted States. 

The United States, llke a coz~poratlon, can 
act onl~ through its o ffzcers or agents. The authorlty 
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of an offlcer or agent must be found ~n sone constl- 
tut~onal or statutory prows~on. (S~e The Floyd Acceptances, 
7 %/all. 666, Hooev. U.S., 21a U.S. 328). Unllke tle 
representatzve of a cor oorat~on, an off~cez or agent can 
b~nd the Unlted States by contract to the extent of hzs 
actual authorltv only. The Supreme Court .~%s repeatedly 
held that the doc~rlnes of esteems!hie authorlty and of 
esto~opel are ~nappllcable t~ government co~tracts, on 
grounds of 3ubllc 2olicy. ~]owever, ~n Unlted 5tares v. 
Speed, 8 Uall. 77, the court hold that when a statute 
confides a d~scret~on to an officer, a person dealing s;xth 
h~m ~n good faith ~y asstune that the d~sc~et~on has been 
properly exercised. 2hxs p~nc~ple has been further 
extended by the Court of Cla~m~ ~n Thompson v. United 
States, 9 Ct, Cls. 187, to th~s l~m~t; T ~t ,,~here a 
discretion ~s vested in a superior officer, wh~le the 
transactlon ~s ~th a subord~nate~ the contractor may 
assume that the dxscret~on has been es, erc~sed properly 
by the suger~or and that the subordinate ~s acting ~n 
accordance ~th the super~or~s crders ~thout ~equ~r~ng 
their production. 

2. ~tatutory Requlsztes of Valzd Government 
Contracts. 

Three Im±oortant statutory requisites of valid 
Government contracts are here noted. 

a, Those ~hlch requlre contracts, w~th 
certain except_ons, to he made as a result of 
adve ~ t Isement. 

b. Those whlch pronlbit the ~zk~u~ of a 
contract b~ndlng the Government to ray more 
than the amount speclf~cally approprlated io~ 
the purposes Of the contract. 

c. Those whlch requlre certain contracts 
to be rcduced to ~rztlzg and slgned by the 
contract Ing part ~es. 

Z. Qommom /awRules~ 

a. Once the authorzty of an agent or offlcer 
to make a partlcular contract Is establlshed and it 
is determlned that there are vlolated no statutoly 
llmltatlo~s upon the mode of its exerclse, then 
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h~s acts ef offer and acceptance are to be g~ven 
the same legal effect as are the l~ke acts of the 
agent of a Dl~vat@ person. 

b. As the common la~ rules respecting offer 
and acceptance apply to Gove~E~ent contracts so 
do the lmke rules ~zth referenc~ to consideration, 
special formality, capacity of pa~t~es, reality 
¢f consent, and legallty of obDect. 

4. "Just C ompensatlon". 

a. Of the ele~ents necessaly in a contract 
only one, "conslderatlon"~ ~lll be here noted, 
and dlscuss~on of thls element ~ll be confined 
to the adequacy of consideration so far as ~t 
relates to ',Dust compensation". The Consti- 
tution prowdes that private property shall not 
be used for publ~c use w~tnout "3ust coarsen- 
sateen". Recently the theory ]~s been advanced 
that any contract ~hmch p~rports to bmna the 
Government to pay more t~mn 3ust compensation 
for benefmts rendered or to be renderea ~s unen- 
forceable and vo~d to the excess over ~ust compen- 
sation. The theory ~s that stance the United 
States must pay Gust compensation to the ~- 
voluntary vendor, the converse is mmglled , namely, 
that mt may not be called upon to pay more than 
Dust compensation to the voluntary contractor. 

"Thls ~ould seem to be but anothel ~ay 
of saylng that ~n government contracts, contrary 
to the rule appllcable in the case of contracts 
bet~leen prlvate inoIvlduals, the adequacy of the 
conslderatlon ~hlch the Gov~rnr~ent received must 
be inqulred into. The proposlt~on, if true, 
would be startling ~n Its results, fo~ it ~ould 
mean that all contracts and settlements, even 
though made in good falth, ~,ould be subject to 
overha~llng, slnce It is admltte~ that the 
Government ~ay recover back money ~ald under 
mlstake of law. (See ~Jlscons~n Central R.R. Co. 
v. Unlted States, 164U.S. 190), ~woreover, 
the statute of llmltat~ons is not appllcable ~n 
sults brought agalnst the Goverr~rel~t unles~ Congress 
• n a graven case has olearly manlf~sted an ~ntertlon 
that it s~hall be. (See bnlted States v. Nashville, 
Chattanooga & St. L. Ry. Co., ll$ U.S. 120). 
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'~o theory b6tter calculated to destroy confi- 
dence ~n the Government, or to furnmsh a cheap 
method of advertisement to the self-seek~mg 
politician ~s yet been suggested. Far better 
that the Gover~nuent should occasionally be forced 
to pay excessive compensation, than that the 
c~t~zen should be depr~ved of the ~ncent~ve and 
desire to serve mrs needs from the well grounded 
fear that he mzght be compelled to submzt to 
expensive llt~gation to retain that ~hmch r~ghtful- 
ly belongs to n~m. 

"Fortunately the deczded cases do not gzve any 
real support to thzs theory. In fact, the converse 
of the propos~tzon zs ~mplmczt, ~f It ~s not ex- 
pressed In thom. * * * 

* * * "It ~zy be true, and rlghtly so, that a 

court, ~henever there are clrcumstances to exclte 
SUSplClOn, ~ll look narro~Jly into the case and 
hold the party who soeks to enforce such a contract 
to fullel e~lanatlons and strlcter p~oof of 
falrness than ~ould be requlred between two indl- 
v~dlfals, sul 3urns, and each acting on hms own 
behalf. * * * 

* * * "On the other hand it ~s equally clear 
that, in the absence of fraud or mlsrepresentatlon 
involv~ a breach of ~warranty, the Government 
cannot be held l~able to the contractor for more 
than the contlact prlce iegardless of the value 
of the benefits conferred upon ~t or the cost to 
the contractor". * ~ * Grovel C. Gllsmore, 
Contracts ~ith the Unlted States, ilchlgan law 
Revle~, June 1924. 

b. What ~s "Just ComPensatlon"9 

" * * * Broadly stated, just compensatlon 
means that prlce at ~lhlch a purchaser is w~ll!ng 
to buy, although not compelled to buy. In the 
matter of condemnation of real estate it !s zot 
dlfflcult to apply this rule and reach a sat~s- 
factory answer, since real estate is largely 
governed as to its value b~ local condltlons and 
c~rcumstances; but when attemptlng to f~x Dust 
compe~_sat~on for merchandise or other personal 
property zt is not so easy. For instance, the 
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Paymaster General of the havy holds that just com- 
pensatmon means the ~a rket price prevamlmng at 
the point of cormm~ndeer~ng. Th~s might cause an 
actual loss to the owner of the property who 
m~ght have purchased th~s p~operty for sale in 
some other sectlon of the country where the price 
woul~ be much h~ghez° The Supreme Court of the 
United States has ~n the case of Nonogahela Nay. 
Co. v. Unmted States, 148 U.S. Zl~ (1893), decided 
that Dust compensation ~s a full and perfect equmva- 
lent for the property and not the o~ner, this 
decision hav~ng been used ~n a case ~n which real 
estate was condemned." Shealey, Law of Government 
Contracts, pages ~5-~6. 

" I n  the ~ a t t e r  o f  merohand l se ,  s t r a n g e  as 
~t may seem, no t r u e  g ~ d e  e x l s t s  i n  f e d e r a l  de-  
czslons as to thls question during the Clv!l ~lar, 
but since then a number of declsmons afford some 
llght as to ~hat is meant by Dust compensatlon° 
In the case of ~llmoth v. Harrlson, 1~7 Fed. A9, 
53, (1904], it has been declded to be that prlce 
at whlch the o~ner can rm%ke hlmself ~hole by purchas- 
Ing in a general market, ~h~!e ~n ~arsh~ll Vo 
Clark, 78 Conn. 9 (1905), ~n a we~l consldered 
oplnlon by Chief Justlce Baldwln, it is stated 
that the o~dlnary measure of damages for a failure 
by a vendor of goods to dellver them as agreed is 
the dlfference, ~f any, between the contract 
price and thelr hlgher Y~arket prlce at the tlme 
and place agreed upon for delivery. ~lle the 
case of Bullard v. Stone, 67 Cal. Hop. AV7 (188~) 
is founded upon a Callfornla statute, yet that 
statute does not ~n any way affect the value of 
a decision as to market price and as a matter of 
fact bus~ness men can probably apply th~s dec~smon 
more readily to the~ own partlcula~ cases than 
most other decls~ons. The court ~n th~s case 
sa~d ~By the m~ket value w~s meant the p~ce 
or sum for which an equivalent could reasonably 
and fairly be purchased at or near the place where 
the property should have been delivered and w~th~q 
a reasonable tmme after famlure to del~ver~. 
Generally accepted m~ket quotations, as contained 
~n price l~sts, nevmpape~s, trade @ournals, trade 
clrculars, etc., have sometlmes been admltted as 
evidence w~thout proof of their accuracy (see 12 
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Am. & Lng. Annotated Ca~es, 129, note), but al~ays 
~hen zt has been sho~ n tLat they have been based 
upon relzable sources of znfor~t~on. It. Veznon 
Brewing Co. v. Tesc~cr, 108 ~I~. 157 (1908); Szssons 
v. Cleveland, etc., R. R. Co., lA ~,~zch. 4189 (1886)." 
Shealey, La,~ of Government Cow,tracts, ~ages ~6-A7. 

5. Contrmct to bc zn [zzt~r~. 

a. Contzacts made by the sccieta~zcs of Wa~, 
i~vy ~nd Intorlo~ ~q~st "be reduced to Drzt~ and 
szgncd by the cont~act~g partzes wzth thezr names 
at t~e end thezeof". The statute r~ak~ng th~s require- 
ment ~anSatory zs ~n effect an exteaszon of the 
Statute of Frauds. ~he same l~ne of Duozc~al reason- 
• ng applied to the con~on-la~ Statute of [~zauds has 
been applied to thzs statutorj extenszon. In a 
recent zmpoztaLt deozs~on, the United Ltates v. Ne~ 
Yo~k and forte Rzco S.S. Co., (259 U.S. 88], the 
Supreme Court has held that a b~dder, zn a ease 
~v~eze the statute requires formal ~rztten contract, 
hooches bound ~hen h~s proposal has been accepted 
and tDa~ he ca~u~ot subsequently refuse to execute 
the formal ~vrztten contract and perform the service, 
although the Unzted States wou~d not be held zf zt 
shoula subsequently refuse to execute the contract. 
Thzs aeczszon ~n le3al effect D~s become a part of 
the statute. (T~.S. 3~44, as amended by the Act of 
Jun~ 16, 1917, 40 Star. 198, U.S.C. 4l, 16). 

b. To tnB statutory requlleaent Dust inaloated, 
Congress has made certaln exceptlons, e.5., In the War 
Department certaln rzver and harbor contracts and 
certaln spec~fzc contracts zn ~vh~cn Congress In~Icated 
t~me and pecunlary l~mzts, 

The Act of 1~arch 4, 1915, 38 Gtat. 1078; U.S.C. 
I0, 1221 reads as follows- 

"Contracts of Quartern~aste~ Corps. ~/henever 
contraat~ v~.lah are not tb oe pezforued ~zthln 
szxty days are ~de on oehalf of the Government 
by the Quartezmaster General, oz by offzcers of 
the Quarterl~ster Corps authorzzed to ~l[e them, 
and are in excess of ~500 In amount, ~uch contracts 
shall be reduced to ~]~ting and s~_gned by the con- 
tractlno~ partzos. In all othGr c%sos contracts 
shall be entered znto under such rbgulutlons as 
may bc prcs~rzbe~ by the Quartcrmastcz Ccn~ral." 
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S~m~lar stat~tes ~e~e passed ~ ~th ~,efez- 
ence to the S~l Co~%0s, the lle@~cal Coros, ~nd the 
A~ Corps. k specific prov~s~cn d~fier~n& from these 
latte~ a~d sl]~llar to the statute ~e~elred to ~n a 
above, ~as paszed respecting the Ordnance Dep~rtment. 

T~wo ~mocrta<~t 3ud~c~al decisions should be 
here noted ~zth reference to the statvte zelatzng to 
the qua~tcz~oastcz Co~ps. Tho f~rst of tmese ~ec~s~ons 
zs t~t of Swzft ane CO~loany v. U.S. 271 U.S. In th~s 
dec~slon the Suprerae Cou~t ~n ~nte~p~et~g the La~ of 
L~ch 4, 1915 called attention to the fact t~mt ~n 
reenact_rig substaat~ally R.G. 374&, ConGress, so far 
as the Quartermaster Co~ps ~as concerned, had n~de a 
d~st~nct exception b~ om~tt~n~ the %cords 'h~th tl~elr 
names at the end thereof". In conseque .ce the par- 
t~cular contract under ~ud~c~al question n~ch had not 
been ~educea to one formal s~ngle ~nst~u~ent, but ~n 
~h~ch the respective obligations ~ere o~ separate 
~zltten Inst~ments~ slgned by the respectlve parties, 
~as held to be a b~nding and subsisting contract. 

The second declslon le!atlng to thls 
paltlcular statute is that of the rarpoit 0il Colpo- 
rat!on v. U.S. 57, Ct. Cls. 519. In th!s case the 
0curt of Clalms held that the Quarter~astel General 
had authollty to enter into inforn~l contracts only 
~/hen such contracts were to be pelfolmed ~ithln slxty 
days and also v~ere not in excess of ~500. At the 
f~rst sesslon of the 70th Congress there ~as m~acted 
Publlc Law Vo. 610 (H.R.12552). Th!s la~ provldes- 
"That hereafter whenever contlacts in excess of ~500 
in a~nount ~hlch a~e not to be peiformed ~ith~n sl~ty 
days are ~de on behalf of the Government by the 
Secretaly of Uar, el by offlcels authorized by hlm to 
mmke them, such contracts shall be ied~ced to ~lltlng 
and ~mlned by the contracting parties. In all other 
cases contracts shall be entered ~nto under such regu- 
latlons as ~ay be prescribed by the Secretary ~f War. 
P~ov~ded, That th~s Act shall cease to be mn effect 
afte~ June 30~ 1930. Aloproved, I~y 29, 1928., 

The foregoing statute n~kes appllcable to 
all branches of the Uar Depart~ent the statutory pro- 
vlslons appllcable heretofore only to the four specl- 
fled bllanches above noted. It also confl_~ns the long 
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establmshed constructmo~ by the /at Department of the 
statutes rofcrrmng to ~gocmfmc branches The statute 
ms made temporary mn ~%s o2oratmon, because of the 
fact that Congress m~ no, z consmd~r~ng m unmform con- 
tract la~ ,,hzch ~mll consolmdate all statutes rolatmng 
tc Government contracts. 

c. The statutes requ~rza S certazn contracts to 
be mn wrztzng ~ere deszgned tc prevent frauds a~d 
per~urmes a&amns~ the Urmted States and the party u~ho 
makes a contract wroth an offmcer w~thout havmng mt 
reduced to wrztmng amds mn the vmolat~on of the lav. 

d. Contracts to be S!gned Tl~e statute, (U.S.C 
4!, 16) also requlred the slgrature of both partles 
"at the end thereof". A conslderatlon of thls requlre- 
ment ralses questlons as %o the authormty of ~he s!gner. 
On the part of the Goverr~ment the contract should be 
slgned by the of f racer who execubes or delzvers mr. 
In a recent case ~he Court of Clamms validated ~ "proxy- 
smgned" contract ~here the delegation of authormty was 
explmcmtly and expressly ~ndmcatcd mn the contract. 
Dcspmte thins decmsmon m% ms safe %o assert that "proxy- 
s~gned" contracts are zn general open to legal questzcn. 
On the part of the contractor, the authormty zc smgn 
shoald be deflnmtely and expl~cmtly mndzcatcd. 

6 Contracts Rc ulrln Aoprcval. 

A con%tact ~hlch by its borms is made ~ub3oct to 
the approval of tho head of %ho do~artmont is m~% 
contract untml mt ms so approved (l~onroe v U S. 184 U.S 
5Z4, Ittnor v U.S., "3 Ct. Cls 336, Lmttle Falls 
knz%tzng Co. v U.S.~ 44 zd.l), approval is a condltmon 
precedent to the legal effect of the azreem~nt (Darragh 
v U So, 33 la. 377, Monroe & Richardson v. U S , 35 id. 
199, Cathell v U.S., 46 id. 368, Monroe v U.S., 184 
J.S bZ4), and the contractor who beg!ns work before ap- 
proval does so at h~s c~n rmsk, and such approval need 
no% be zu wrmtzng (Speed's Case, 8 ~a]l. 7V). But ratzfz- 
catlon by the responslble officer will render an unauthor- 
zzea contract effectlve and valld (Ford v U.S., 17 Ct. 
Cls. 60) and fa!lure to ratlfy u~!l afteT dellver~ there- 
under has begun operates as a ~ azver of all the tlme 
llmlts, but leaves the co~tracoor'bound to ~ellver w!th!n 
a reasonable tlme. (L1o~le Falls Knmttlng Co., v. U.S., 44 
Ct. Cls. l, Noel Constructlon Co. v. b.S.,50 Ct Cls. 98) 
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7. Sujopleme nz ~1 C o n t r a c t s  

a. Should be maae only mn cases ~here oosta- 
cles or  unforeseen condmimons ar~se, or ~,hen the 
Ooverrnuent deszres to aoandon the ~hole or 9art of 
mrs undertck~ng, and they should always be made mn 
the mntere~ts of %be Unmted Stmtes (Op J A.G. 
(1914) 76-400, 8 Comp Dec. bd9) 

b Cannot ba made ~han ohe requmremcnts of 
public compatztmon would thcraby be mllegally 
avo~dod (Op. J A G. (1914) 76-400). 

c. Requ±re now consmdcratmon. (14 Comp. Dec. 

d. Arc mncffectmvc %o bm~d the Government 
~hon made after mamn contract has boon fully ~orformod. 
(25 Comp Dec 764) .  

e Should not bo made for the purpose of 
interpretlng the meanmng of ~erms of t~e ~amn con- 
%root, such terms are to be mnterpreted accordmng 
to accented r~les wathout regcrd to such supplementcl 
contract (25 Comp. Dec. 76~). 

f Should not be made for the purpose el 
correc~mng a mutual mmstake, but such taurus! nlstake 
must be subr~ltted to the GGneral Accountlng 0ff!ce 
proven ~10h convmnczrg evmdence ~nd then %~e wrltten 
contract ~s111 be re~d ±n accordn~ce ~ ruth the re~l 
irtent!or of th~ partles ard clalms for additlonal 
payment ,~mll be ~ettled aceordlngly. ( 27 Comp Dec. 
i 09 ) .  

g hero made for the borofmt of t,~ ~ovcrr- 
ment, cmncoll±ng orm~mnal contract after partl~l 
performance, the amount to be pala for cancellutlon 
ms a valld ob] 1oetmen agamnst the ~ppropr!atmon 
covermng bhe ormgznal contract (26 Comp. Dec 170) 

h. There terms thereof depart from %he ormgmral 
contract, the supplemental cortrmc% oemng for the 
nccommodetmon ~f the C-overnmen$ [~d prepared bv oal 
off leer of the Goverr~lent, construe%ion of muDmguous 
terms ~¢mll be %o the a~vantege of %he pl~mntmff 
(Shermdon-Kmrk Contract Co. ~. L S , 52 Ct. Cls 107). 
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8. Alteruczon of Con%rsc%. 

a. The Unzted Staoes has the s~m po~rer throuzh 
the heads of mrs execu~mve de,~artnents and themr 
of f racers and agents to alter or mod~ty ~he terms of 
a contrac~ that a prmvate mndmvm4ual has (2 Comp. 
Dec.  l~g). 

b. The hc~ds of the execut±ve departments nay 
act for themselves In ~ucn matters or '~a2 speclally 
aelegate %hemr authormty Lxperlence havln t sho, m 
that It frequently becomes necessary to n~ke changas 
or modmflca~1ons mn plans an@ speclflcatmous for 
public work after the contract has been omgned, zt 
ms customary %o mnsert a clause mn reference ~here%o. 
It m~gh%, of course, be samd %ha~ strzctly s eakmng 
such a change or modmfmcatmon aperatss ~ohcmng 
about a defarture from ~nat ~,as advsrtmsed zn the 
proposal, that thus the bmddcrs are not put upon 
equal terms and mn consequence to a llmm~ed c~4en$ 
the bonefzcmal ob3ec% of ~dvcrmzszng ms mmpamrod. 
But mn an op~rzon graven to the Secretary of ar mt 
~as stated by the Attorney Genoral~ "That a modmfz- 
catmo~ where the ran%crests of ~ho Govcrnmcn~ ,zzll 
not he pro3udzcod or any statutory provmsmors 
vzolatcd thereby may yell be provmaod for ~n o¢~ry 
contract %o ~,hmch the Government ms a party, and 
that a co~'tract so mo4mf~od zs not such a nc ~ co~- 
tract as must be proccdoa by an advcr~msomcnt ~or 
proposals frc~ bzddors". (~l Op. Arty ~cn. 207, 211). 

c. Nol~hcr party can make altcratlons zn a 
contract ~ithout the express or ~npllcd conscnt of 
the other, but if the party reqomrod %o make the 
altoratmon does so ~/ithout protest and oh~n accopt~ 
payments an@ groves roccmpos mn ~ull mn accordance 
~/mth the terms of bho contract so altered ~_~hout 
makzng any eomplaln%, he thereby ratlflo~ ~nc altor- 
at lens and ~z!ll bc bound thereby (Martln v U S 
5 Ct. Cls. 215, Peck v. U.S., 14 Cto Cls 84). 

d. II, ho~ovor, ~n agreement ms mot ~ntlr~ly 
clear in its %orL~s, and an officer of tno Unlt~d 
States orders %h~ contractor to do ~1ork ~Thzoh uhc [ 

court holds could not have boon mn%onaod under a 
roasonabl~ mnhorprotat!on of the contract, the 
contractor may r~comvG hls &ddmt!onal expense even 
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though he made no objection %0 ~h ~, oddcd performance. 
(U S. v Gibbons, 109 U.S. (1883) 200). 

e. If Lho contractor refuses his assent to 
changes ordered, he may r6cover the increased 
expense to t~hlch he is put in making ~be alterations. 
(Dale v. U.S. ,  14 C~. Cls.  (1878) 314)o 

f. Bis consent is presumed - unless he makes 
ob]ection - zf Lhe change ordered is of such a 
nsture that the officer in charLe might reasonably 
suppose no additional e~penso vould be caused, 
but not presumed where ohe chonge wo~ld necessarily 
add to the cost. (Dale v. U.S., 14 CI. Cls. (1878) 
514, Ford v. U.S., 17 Ct. Cls. (1881) 60, 79). 

H. CONSTRUCTION AND INTERPReTAtION OF GOVERN}E}~ CON-R~CTS 

I. Li~e Rules Applicable to Public md to 
Private Contrs cts. 

s. In the construction of contracts ~he princi- 
ples end rules applicable Lo contrccts in general 
are llkew!se ~ppllcable to Government contracts 
(Hollerbach v. U.S , 233 b.S. (1914) 165). 

b. A conoract ~zLeuaed at the reeuest of an 
offlcer of ~,~he Jnlbed S'ates and ±or its benefit, 
the l~mguago bo!ng ~ibzguous, vzll be interpreted 
against ohe iuourest of the @ovcrnmcnt in conformity 
• o com non-la~z rule that construction ~mll be ~oro 
strict ~gamns~ party writing the contract [C~rrison 
v. U.S., 7 all. 688), benefit of doubt will be 
glven to the side that did no ~ prepare the co~trac%. 
(Otis v U.S., 20 Ct. Clso 315, Zdgar Thomson forks 
v U S., 84 Ct. Cls. 205, D.S.v. Ne, hDort Ne~zs 
Shipbuildiug Co., 178 Fed. 19A, Cmslnor v. Sudduth 
Coal Co., 282 Fed. 002, U.S.v. Bentlsy & Sons Co., 
293 Fed. 229)~ 

c. Previous and contemporary transactions and 
facts will be considered to determine in~ent of 
par~mes (Bra~ley z. U.S., 96 u.S. (1877) 168, 
Garrison ¢. U.S., 7 ~all. 688). 

d. Gover~uen% can claim no mo~e ~avorable rule 
of construction and interpretation than ~ private 
individual. (O~is v. U.S , 20 C$. Cls. 315, Edgar 
Thomson 7orks v. U.S., 34 Ct. Cls. 20o). 
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a. ~[here ~here are t~,o possible conbiructzons 
one ma~ing contract lavful, the o~hcr unlawful - 
the former will oe adopted (hobbs v. ~¢cL~an, 
ll7 U.S. 567, U.S.v. Cent. Pac. R.R., ll8 U.S. 235) 

f~ Doubtful oxpresslonsvzll be interpreted 
agalnsh the party using the language (Chs_moors v. 
U.S., 24 Ct. Cls. 387, Simpson v, U.S., 31 Ct. Cls. 
Zl7). 

g. In corflmct between gdnoral and spcclflc 
provlslons, !after will prevail (LrmcKson v. J.S., 
107 Fed. 204). 

h. In mmb~bumty , court ~,lil adopt practical 
construction of parties, according to vhlch work 
was done 2 over lltoral moaning of the contract 
(D~C. v Gallagcr, 124 U.S. 505)~ after an express 
or tacit agreement as to meaning of terms, both 
parties are bound thereby (Merrmam v. U S. ~ 14 
Ct. Cls. 289). 

i. Contract smbmgulty may be explalned by 
corrcspondcnce (falkor v. U.S., 143 Fed. 685). 

j. In a clerical error in totals, ~nm± price 
~zll control. (15 Comp. Dec 31). 

K. In irreconcilable conflict between es- 
sential terms of spccmfmcatlons and the contract, 
the contract ms vold for u~ccrtaln%y. (U.S v. 
Ellzcot%, 253 C~S. 524), 

I. In case of mublgumty, prior nogotmzttors 
may so~otmnos be referred to, (U.S.v. Beth!ebem 
Steel Co.~ 205 U.S. 105, Ch~nbers v, U.S , 24 C%. 
Cls. 387, 393). 

m. Trade usage or custom may be sho~m to 
preve mearlng of doubtful terms (Bowers Dredge 
Co. v. U.S., 211 U.S. 176, 12 Comp. Dec. 420, 
705, 14 zd. 733, 17 id. b81), but that contrscts 
have been made by the yartmes zn rellance on +he 
long contlnued custom of government depart,uents 
as %o cons~ructlon, does not affect the necesslty 
for such custon ymeld!n~ to the posltlve language 
of a statute (Houghton v. Pa~e, 194 U.S. 88). 
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r. fhere contreci ms lost, contents may be 
sho~m by proof of exmstence and terms (Trmvers 
v. U.S., 5 Ct. Cls. 329, • Comp. Dec. 82). 

o. Spec±fmc reference ~n a contract to other 
~/rmtmng~, incorporates latter as part of contract. 
(U S v. Maurmce, Fed Cas. 15747, 22 0p. Atty. 
Gen. 98). 

p, In repugnance betroth ~frmtten and prmntod 
terms, the wrl~ton terms ~ii prcv~ml. (Thomas 
v. Yaggart, 209 U.S. 385, Harper v. Hochstomn, 278 
Fea. 102, Hagan v. Scottmsh Ins Co , 189 U.S. 
423, Lmpschmtz v Nopa Frult Co., 223 Fed. 698). 

q. q]en subject matte~ concerns mnterests of 
the publmc, contracts are to be cGnstrued 
lmberally in favor of puollc (Joy v St. Loums, 
1S8 U.S. 1), and governmental f~inc~m0n~ cannot 
be held %o have beeustzpuluted a~ray by ~ouotful 
or ~ubmguous provls±ons (Rogers Park f~ter Co. 
v Fergus, 18Q U.S. 624). 

r. Constructmon of prmnted Govermqent cou- 
irmcts should be unvarymng. (Yetes v. U.S., 
15 C±. CLs. 119). 

s. Coll~%ers£ paper~ must be expressly lu- 
corpor2tea ~n contract mn order %o modlfy pro- 
vmsmons of s me. (Dec. Comp. Mry I0, 1921). 

t. Contract ms governed by the la~/ ~/mth a 
vz~7 %o ~hmch m% ~las made (Prltchard v. Norton, 
106 U.S. 124, Teol v. Jrlker, !ii U.S. 242), 
snd the le~r ~here the con±r~c% ms made - in the 
absence of express con%rery szzpuietmon - ~md 
not ~lhere %~%mon ms brouohz , governs (Cox v. 
D.S., 6 Pet 172, Duncom v U S., 7 Pet d35, 
Bell v. Bruen, 1 He%/. 169, fmlcox v. Hun%~ 13 
Pot. 378, G~sior v. ~farncr~ 272 Fed. 56). 

DATE OF ~. CONTRACT. 

I. Deflnltlons. 

%. If the contrac~ refers to "the day of 
%no ¢%to", or "the dote" and cx~ressos any O~te, 
tnms doy ~nd not %her of the ectlal makln b ms 
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tskon But, zf there ms in the controct no dote, 
or an mmposslble date ~ L L as mfa th!ng ms re- 
qulred to be done "wlthln ten days from the date", 
and the contract was not made untll 20 days from 
the expressed da~e, * ~ * ~hen the day cf the 
actual maklng will be understood to be meant by 
the day of the date. The expressmen "betwee~ rye 
days" excludes both. (2 Parsons on Contracts 664)° 

2. "After the Date of the T xecutlon of the Contract" 

a /here the contract dld not ~rovlde that 
the work was to be completed wlthln 136 days from 
its date, but "after the date of execution of the 
contract", it may be averred and shown that an instru- 
ment was in fact made, executed, and delmvored at a 
date subsequent to that stated on its face (Camder 
Iron turks v Dist. of Colu~bla~ 181 U S 453). 

3. Undated Contract 

a. An undated contract speaks from the %mme of 
mrs dollvery. (O'Romlly v. Cembrldge, 279 Fed. 961) 

J BONDS kND SURET~S. 

i Mandatory Req umrom0n~ 

a. Congress has made mandatory the furnzshmng 
of bond mn c o n n e c t l c l d  wltll all contracts for the 
constructlon of any publmc bumldlng, or %h~ prcsocu- 
tmon and comple~mon of any poBlmc ~Tork, cr for re- 
parers upon any puollc bumldlrg or publmc cork. (Act 
of Aug 13, 1894, 28 S$at. 278 as a~andod by act of 
Fob. 24, 1905, 33 Star. 812 and Act of MarcL 3, i~Ii, 
36 Sta%. 1167, U.S.C. 40~ 270) 

b. The ormgzna! and prmmary purpose o ~ ~hc 
statute ~Jas to afford %o mocbanmcs and l~borers a 
imke remedy mn employment on publmc works whmch they 
had through mechanmcs' llons on prmvate works. The 
Ooverrmlen% had long boon mn the hahn% of oxactmng 
a bond %o protect z% mn such contracts so ~ho statute 
refers to ~hc bond as "th~ usual penal oond", but 
extends mrs protoc-~mon to mochanmcs and laborers. 
Ir the nJa~rous cases whmch have come to the courts 
mn¢olvmng the statutes respecting bonds t~c s~ne 
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rules and p~znczplcs whmch haw become fzxcd and 
dofmnmte mn the consmdcratmon el prmvate bonds 
have been a~plmcd to these publmc bonds. 

2 dhat z s  a Publzc ~ork ~ 

Much confuszon has armscn in attempts to defzne 
a publmc work. An early ~ngerprets%mon confmned the words 
"puolmc work" to somethmng connected /ruth or lot into the 
~round. Later the Supreme Court held that a bat~leshzp 
was a publmc work. Justmse Moody has gzven three elements 
as enterlng znto publlc un&Is "Permanent exms~ence, 
structural unlt, and capabmllty of bemng severally resarded 
as a complete work". In general, the reasonzn Z of the 
Supreme Court ms that when a work belongs to the representa- 
trove of the publmc mt ms a publzc ~,ork. (See Tztle Guaranty 
& Trust Co. v. Crane Co., 219 U.S. 24 and Ellzs v. U.S., 
~o6 b.S. 261). 

k ~PL!ED CONTRACTS. 

i Defznzt ion. 

a. Implmed contracts arzse under cmrcumstances 
whlch, occord~ng to the ordznary course of dealzng 
and the common understandzng of men, show a mubual 
zntentzon to contract (Hertzog v Hertzog, 29 P~. 
(1875) 465), ~lhzle expres~ contracts are ~hose in 
Jh~ch a proposltlon made by one party is met by an 
acceptance on the part of the o~hor, hlch corre- 
sponds t ith mt entmrely and adequately. (Mayer v. 
U S , 5 C~ Cls. (1869) 317). 

b. !mplmed contracts arzse from the cmmnon 
understandmng of part!es mn the ordmn~ry course 
of buszness whereby mutual mntent to contract, 
wzthout formal words therefor, is shown. ~#hen 
the Govornment~approprzates property ~/bzch zt does 
not clamm as mrs own, mt does so under an zmplmed 
contract that zt will pay the v~lue of the oroporty 
mt so app~oprzated (U.S.v. Lynah, 188 U.S. 445, 
U.S.v. Buffalo Parts Co,, 234 U.S. 228, Knapp v. 
U.S., 47 Ct. Cls. 601). 

a Implzed contracts arzse ,vhor~ the C overn- 
ment approprzabes przvate property, or vhere z% 
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in effect, though nee pnyslcally, approprl~tes it, 
e. g., where an owner zs deprmved of profmtaole 
use of hms land because of the constant fmr~ng of 
heovy guns over mr, or ,here 2otents are used 
~thout sgreeme~% or consent, or where prmva~e 
property ms used by, or servmces rendered to, 
the Unmted States under an mnval~d contract or 
wmthout express contract. 

3 .  Co~ensstmon 

a. The Const!tutlon p~-ov±c1es hhat whenever 
the UnlSed States ta~es prlvate propert} for 
publlc use mt shall pay "just compensatmon". 
The mean!ng of "just compensaSlon"has already 
been dlscussed. 

b. In determlnmng the e..oent of recoverp 
under an Implled coutract the courts determlne 
compens~tlon on a quantum merult or a quantum 
valebat basls. The Court of Clalms has defmued 
these rye terms, thus 

Quantum heruz% As nuch as he deserved, 
measure of value re- 

cemved for work done ~here there ms no 
contract as %o com~ensstmon (Cobb et 
al v. U.S., 18 C%. Cls. (1883) 51-, 536). 

Quantum valobat As much as l~s reason- 
able valu6, sa!d of 

smnetnlng sold and au_iver~d %/lthout 
stmpulatmon as to prince (Llvmngs%on v. 
u. s. ,  3 c~. Cls. (lS6V) ]31, i s5 ) .  

~. Pertl~ont Dec!s!ons Rcsoe~%n_l Coi~nsa_tlo_~n 
under Implled Cortraczs. 

To mndmcate the trend of juJmcmal and a~mmnzs~ra- 
trove authormty mn the consldoraimon of p~op~r com. en~a~mon 
in mmplmed contracts, the follm/zng dcczszons are noted 

a. I% ms a ell s~4%led prlnczple of lay 
that no end may be forced into a con~rach. If, 
however, goods ¢olun~armly furnmshed are recclvGd 
and used and voluntary sorvmc(s are acco~ed the 

J /  Y 
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tha~ hc d~d ~o~ agloc 

rcc~p~cu ~ c~u~o. (Oarroll ~" U.S. 

%o P~7 f ° ~ ]  ~ ~ . ~  %he s~le 

~. Ef %he ouj ± ^~ ~rev~ou~ l~h!U the l ~ e u t  

~,~s ~u ,,exlgeuCY" %h~t %he gooCtS 

or because uo - %he s to . t~ te ,  or  f o r  the  re&So~ 

tha~ %he d e t e ~ s o l d  l ~  good fe.~th, that %hey 
%1~ these ~ere 2roper °fflcer of %he 
\~e~ ~ ~u-~o the h~uds o~ the oubl~C serViCe,  

~ i s ~  :~l~ %he ~ b e n e f i t  d~is 

m~nthee; e re co~P" ~ 7'~bl~C 
G°ver~eu%~° those facts bc~U~ estaol~shcd' %here 
a~d ~h~t ~ ~ lez~l ~ht %0 recOVer a ~us% ~nd der~Vod, ~ud 3 Or. Cls. 
would follO\~ (LiVmUgs~on v Z'$" 

(186~) 131,  15b~. ~ & ~ o u s  ~re 

~hor~ ~ItCr~tlouS o~ c. or&Ore~ by ~u o ff~ccr or agc~% o~ %he 
verb~ll7 %o co~tr~c~, ~ contract 
GovOr~et% ~vthor~ze& o£ the bonOflt 
~=ll be ~upllOd %o %b~ exwon~ ~o~hst oud~n~ 

. . . .  nc~l cou~rac% %h~° 8., h~Ch %he Oover~,~eu% h~ z~oe~Ve~, such 

~I ~groV~Lb]-O[l - ' -  - 11 
or~e~s must De -. ~ 1ZS).  
35 C%. Cl~. 51&, 184 u ~- . r~c% ~s void, the 

8 C~. u l s .  o~ bhe GoverU- 

e. ~here the proper of~ce~ s uu&er ~t cou- property 
~ c e ~  or ~ ~I~ ~ u ~ h o y l Z e d  

r a e u t  rece ive  serV .~. ~es i~o~ .... ~ 3¢ ~or 

%r~ - *  the  Govei-ma~ ~ ~ e  Cover~=~* 
% g e l ~  u~ - s o  %rm.-u ~ ~octor rao~' 
lox;~u I purpose, therefrom, the co~ " d 

legal beUe~ %he propoltY so~ 
recOVer the ~c~ual ~clue of Z O~- Cls. 
or se rv i ce  reudo~ed (~ces~de v b . S . ,  

(1866) l]- so%or is e ~%i~led %o recOvor 
f. The c°U%r ~s~rml 9 douO a% tho direo%ion 

for eA%r~ vor~ m~ 
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of the offzccr ~u charge for ~,h~ch the Government 
received the bonofmt. (Ford v. U°S., 17 C%. Cls. 
(18sl) 6o, HaZ d y v. u.s. ,  33 Cls. 0_898) 
4ss). 

g. But the extr~ ,~ork must be done mn an ex- 
pedm~mous end economzcol m~nner (Unzon Trsnsfer 
Co v. U.S , 36 Ci. Cls. (1901) 216) 

h. The contrsctor must °lways assu~e bmmself 
thst orders for extrc ~zork ~,re issued b) the offzcer 
aothor~zed %o gzve them, sznce extr~ work not 
properly ~uthorzzed c~nnot be recovered for. 
(I(mngsbury ~dm. v U.S., I Ct. C!s. (1863) 13, 
Barlq~ v. U.S , 35 Ct. Cls (1900) 514, The 
Phoenmx Brzdge Co° v. U.S., 38 Ct. Cls. (1903) ~92). 

z. ~{here s Contract c~lls for m cert~zn 
q~o~tmty of m~terz~lo, there ms no l!abllmty on 
the psr% of the Government to ~ccep~ end poy for 
a gre~%er quantity, nor for ~ny re,coted or%zcles. 
(No~nquzt ,ors~ed 0o. v. U.S., 57 Ct. Clso ~60). 

j. ~here condmtzons erlse dur!ng the izfe 
of a controct ~,hzch ~nder zts terms would excuse 
perform~nge thcrcof, ~nd the Govornmenb acknowledges 
%ho exlsto~ce of such condztmo~s and requests the 
contrcctor to effect purformoncc of tno contract 
by some method o ohcr tn~a %ho% con~cmpls~ed by 
the contrsc%, any addz%~-onsl expense so l~curred 
zs rozmbursable to the contractor on a hasls of 
quantum meruzt (2 Comp Gen. 34) 

k. , fhere  e x t r a  work  has  been  p e r f o r u e d  u n d e r  
t h e  c o n t r a c t  and t h e  Unz%ed S t a t e s  has  a c c e p t e d  
t h e  v, o r k ,  r ecemved  t h e  b e n e f z $  t h e r e o f ,  and p a i d  
f o r  1¢ as ~ o r k  comzng unde~ ° t h e  c o n t r a c t ,  t h e  
Government wmll be held to have wamved zts rzghts 
%o e~force the requzrements of the contract concern- 
rang extra work~ and canno% recover the amounts pazd 
for such e)tra work. (Durocher v. U.S , 57 Ct. Cls. 
521, see also Ferrms v. U S., 28 C% Cls 332, 
Smmpson v U.S., 31 Ct. Cls. Z17, 172 D.S. 372, 
Sanger & l,ioody ~. J.S., 40 C~. Cls. 47, Le~anan 
v U.S , 41 Ct. Cls. 470, r & I R Co v.U.S., 
32 C%. Cls .  555).  

2s/s3s/ 37 



i. ~ere a contract provldes that no allot- 

ance sh~ll be made for extra ~ork unless pro- 
vlded for by a ~r!tten agreement s~eczfyzng the 
cost, and at. off reef dzrectzn b tne work refused 
to euter into a v,r!tten ~greement and iuszsted 
that the work ~ as embraced in thc orlgmnal contract, 
the contractor's remedy ~,as an appeal %o %h~ 
s~perzor offlcer ~f the contract so pravldes If 
the d~cmsmo~ of the superl~r offzcer ms adverse~ ~he 
contractor ~s remediless Hav~ng performed ~be uork 
~zthout requmrzng the ordcr to be in wr~tzng ho 
can not recover for extra ~for~. (Kzlmor v U S , 
f~8 Ct. Cls 180) 

m Oral doclarat~ohs cg emergency arc lnvalld. 
(Cobb ot al v. U.S., 18 Ct. Cis 514, 536) 

n. No offzccr of the dowrnmont has authorlty 
to contlac% for ±ndofmnmto and uncertaln amounts 
or qu~tztzos (Cobb e± al v. U.S., 18 Ct. Cls. 
514, 536). 

o. Clazmant cannot racovor for extra work 
lu cxcoss of that prov!dod 9or in hzs contract, 
whcn SUCh ~¢ork ms done on hzs own motlon ~nd 
~rzthou~ dcfondant's request (hurphy v U.S., 
13 C1 Cls 372, Dale v IT S., 14 Ct. CIs. 51"., 
Phoonm~ Brzdgc Co. v. U.S , 38 Ct Cls. 492), 
nor for extra work ~rhzch ras never thc sub3oct 
of any agreement, nor authormzed by the offmcer 
in charge as extras, nor subnltted by bmm to 
the ~fa~ Department (Churchyard v U S., lO0 
Fed. 920). 

p. The Unzted S%ates wzll not be Imable to an 
implled obllgatlon assumed by ~ suoord!nate mn 
vmolatlon of ~he orders of hzs supermor (Sprague 
v U.S , 37 Ct Cls. 447) 

q. No ~Lolled contract can armse ~,There an 
express contract ~zould be zlleg~l. (Reeszde v. 
U.S , 2 Ct. Cla. i). 

r. The Gove~nen~ may oe assumed to have 
accepted i ~abz! try 
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(I) rfnere the object of sale ~z~s lawful 
and oroper and Congress .ad author- 
zzed such purchase by general ap- 
proprlatmoq a~ it ~oul@ have been 
valid zf made by tDe proper agents. 

(s) ~ere, though .curchased by an uu- 
authorized person, not -ohe agbn% 
of the Gover~ucn%, i% was rcgul~rl# 
and properly del~_ver~d to th~ officers 
chargcd wltD receipt of such property 
and ~zas accounted for by them. 

(3) fnOre the prooer~y entered ~he 
octual use of the Government ~a]d 
boneflt wos r~cezved %~erefrom. 
(Reoszde v. U.S , 2 Ct. Cls 1). 

s. Torts. 

(!) The Unlted Stutcs ms not Izsblo 
for thc vronzful acts of mrs agents 
"lt aoes not undortsko %o guarantee 
to any person the fldolzty to ony 
of mhe offlcors or agents ~hom i% 
employos szncc t~at would involve 
mt zn all Its oocratlons zn cndloss 
cmolrrass~Dts, and dzffzcul~zcs, 
~nd losses, vhich would oc sub- 
vorszvc of the ouolzc !ntcrcst " 
(Gibbons v. U.S.~ 8 ;all (1868) 
269, 27~). 

(2) ~ere the honey or proper~y of 
an mnnoceni .oerson has gone into 
lhe coffers of ihe nation bj rs~qs 
of a froud %0 which its a~en% w,s 
a party, such money or property 
csnnot be }eld by the Unlted St~Aos 
against the cl~nn of the ~ronged and 
mn~ured party The agent was agent 
for no such purpose. His ao~ngs were 
vmtlatcd b} zhe underlying dishonesty, 
~ud could confer no rights upon his 
principal. (U.S.v. State B~nk, 96 
U.S 30, 36 (1877), sffmrmlng 10 Co. 
Cls. (lST ) 519). 
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(S) There is no mmplled contract on the 
part cf the Unmted States to make 
good the loss %o an Indlv!dual from 
the ~vrorgf~l acts of mrs off leers 
(Langford v U.So, 101 U.S. 3~1, 
Tempel v D.S., Z48 U S. 1Z1, U S. 
v. Holland ~merlcan Line, 254 U.S. 
148). 

(4) No actzon is malntamnable agalnst the 
Unmted Sta~es for agent's tort (In~ury 
recelved by clannant in elevator of 
govermment bulldlng). (Blgbv v U.S., 
I s s  u.s. 4oo). 

(s) If an off leer of the Unltod States 
takes the property of a prlvate person 
for publlc use wlthout compensatlon he 
ms llable in tort for the trespass, 
although the Government may also be 
llable on an nrplled contract. 
(0'Rellly de Camara v. Brooke, 135 
Fed 38%). 

L. DISCHARGE OF CONTP~CTS RE~D~S FOR BRE~CH OF CONTP~kCTS 

i. ~anner of l]ischarge. 

a Govornm6nt contrscts, Imke prmvate eontracts, 
may be dlscharg~d by agrosmbnt, or by performance, or 
by opsratlon of law, or by !mposslblllty of perform- 
anoe. 

b. The imke rules and pr!nclples apply in each 
type of contract, pub!zc and prlvate In the maln, 
lmke remedies in the event of dmspute or of breach are 
avamlable to the injured party. 

c. Because of the i]]nltatlon of t~ne available for 
thls dlscusslon, two items only of the many ~fhlch mlght 
properly he consldered under the headlng "Discharge of 
Contracts and Remedmes for Breach of Contrscts" will be 
here indmcated, vlz, fmrst, the Govermnent's amenabllmty 
to sult, and second, the responslblllty of the Governmen 
as contractor for acts of the Government as legmslaLor 
or admmnlst rat or. 

- 4 - 0  - 
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2. Amenabzllty of the Unlted States to Sult 

a. The Unmted States is not suable of common 
rlght. Therefore, a person ~ho mnstltules sumt can 
do so only by brlngmng hls actlon in conformliy ~fmth 
some posmtlve act of Congress (U.S.v. Clarke, 8 
Pet (1834) 436, 444). The Unmted States cannot be 
sued wlthout its consent (Cummmngham v. Macon & 
B. R. Co., S Sup. Ct. (1883) 292). Since a sover- 
emgn can be sued only by hms o\;n consent, he may 
prescrmbe the condltmons on whlch he vmll be sued. 
(Treat and Farmers' Loan and Trust Co., 185 Fed. 
(1911) 185). Rmght to sue the Unmted States in 
%hemr own courts ms sir!oily lmmmted by the statutes 
grantzng the consent (Tucker Act) wh!ch can not be 
extended by the courts. (Romd V,'rockmng Co. v. U.S., 
202 Fed. (D.C. 191S) 314). Yfhatever dutles the 
Government may assume, they are not enforceaole 
agalnst m% wzthout its consent. (U S. v, Babcock, 
25o u . s .  328). 

o. (I) Congress, zn 1855, acceptea on behalf of 
the Unzted States, !zabm!zty to suzt zn cases involv- 
zng "All clamms (except for pensmons) founded upon the 
Constmtutmon of the United States or any law of Congress, 
upon any regulatmon of an Executmve Department, upon 
any contract, express or mmplmed, wroth the Government 
of the Unmted States, or for damoges~ izquzd~ted o~ 
unlmquzdated, mn cases rot soundzmg zn tort, in respect 
of ~/hzch clamms the party would be ertmtled to redress 
agamnst the Unzted States emther mn a ceur% of lay, 
equzt$, or admzro~Ity zf the Unmted States were suable". 
~×x (Par. i, sec. 145, Judlcmal Code, Act of March 3, 
1911, 36 Star. 1136, U S.C, 28, 250). Przor to 1855, 
a cztmzen wroth a clalm arlsmng out of a Government 
contract was immzted to an appeal %o Congress for legzs- 
I at lye relmef. 

(2) Congress, zn 1910, accepted on behalf of 
the Unmted States, imabzlzty to sum% ~n the oven% of 
alleged znfrzngement of patents by the Government. 
(Act of June 25, 1910, 36 Star 851, smnce amended by 
the Act of July i, 1918, 40 S%a%. 705, U.S.C 35, 68). 
Przor to 1910 owners of mnventzons ~ere u~dor the 
necesszty of provzng an map!ned promzse or tle part 
of the Government, through some authorzty or dmrectzcn 

%~j i 
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under ~hmch the proper of f racer of the Government 
was workzng to pay for the use of a patent. 

c. Inasmuch as the acceptance of Izabzlzty 
mn cases arlsmng out of znfrzngen~nt of patents 

and out of breach of coutract ms a matter of 
grace on the part of the soverelgn, It follows 
naturally that the exact procedure set forth by 
the statute must be strlctly followed by clammants. 

3° Aqts of the Government in its Sovere mgr C~paclty. 

a Le~islatzve The courts have repeatedly 
held that the Unmted States as a contractor can 
not be held responsmble for the Unlied States as 
a soverezgn or law graver. The Court of Clamms 
has passed upon cases in whmch the obllgatmons of 
the contractor have been mncreased by the passage 
of tarzff acts subsequent %o the makmng of a contract 
so that the contractor suffere4 an mncreased cost 
zn the goods he had agreed to furnzsh the Govermuent. 
The court, zn these cases, held that the enactment 
of such a law ms not a vmolatmon by the Government 
of its contracts It must be remembered, of course, 
that such a law must be a general one affectzng all 
cmtmzens allke. (See Demmng v U S., 1 Ct. Cls. 
190, Jones & Bro~n v. U.S., rod. 383, Carmlck & 
Ramsey v. U S., 20 Ct. Cls. 1Z6). 

b. Executive. In Wormer v Un!ted States, 13 
;all (1871) 25, the Supreme Court held that In 
contracts affected by the subsequent adoptmon by 
the Government of reasonable regulatzons to prevent 
frsud the Government could not be held for breach 
of a contract affected by such reg~lations Lzke- 
wzse, mn Smoot's case, 15 ~fall. (1872) 36, the same 
court held that the subsequent adeptmon by the 
U~mted States of a new rule of mnspectmon of sup- 
plies aces not ~f mtself constm~ute a breach If 
the contractor thzuks that the change of mnspectlon 
constmtutes a b~each, he must fmzst make a tender 
under hls contract and have acceptance refused 
before brmngmng surer. 

c. Posz~ive Acts of a Government 0fflcer. 

(I) ~Jhlle leglslatzve acts and admlnzs- 
tratlve regulatmons zn conformzty 
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thereto ~zhmch change the status of 
a contractor have been held by the 
courts not to constmtute a breach of 
the contract by th~ U~mted States, 
yet, on the other hand, posmtmve acts 
of g~vernment of f racers have frequently 
been determmned to be breaches. 

Vrnere a party to a contract has done 
all that he oblxga%ed hmmself to do~ 
he has performed hls contract ;here 
the Unltcd States appolnts an of fleer 
or agent %0 act for it, it can not 
escape responslb111ty for the sots of 
such an off leer or agent wlthln the 
scope of hls authorlty, or avoid the 
blndlng effect of the necessary im- 
pllcatlons that arlso from h!s acts. 
If such of floor or agent interferes 
~zth or prevents the contractor from 
perfor~q~n Z hms oblmgatmons, to h~s 
damage, mt ms the act of the Govern- 
me~t and damages may be recovered 
for a breach of the contract the 
same as ~n the case of an ~ndmvmdual 
(U.$ v Smmth~ 94 U.S. 214, U.S v. 
Borl~, 184 U.S. 123). 

Id. ~AR-TI~E CONTIL~CTS. 

1. Factors At tendln~ V;sr-T~me Prgcurgment 

a. In consmderlng war-tlme contracts we must 
take into account fmrst, the economlc and ±ndustr!al 
problems attendant upon war-tlme procurement, second, 
the permanent statutory l~m!tatlons of the contractu- 
al powers cf Government agents, thlrd, the probable 
temporary leglslatlon ~rhmch may be expected in a 
ma~or war emergency, and fourth, the extenslve use 
by the Government, in war time, of the rlght cf 
emlnent domaln, partly along normal l!nes and partly 
mn unaccustomed channels. ',e must consider also the 
unusual actlvlty of the Government in procurement, 
the general confuslon ~%d uncertamnty in the llfe of 
the Natlon, the speclal emphasls on the ~mpllcatlons 
of the flrst half of the word "cltlzen-contract.r"~ 
and lastly, the pecullar temptatlons a Natlon's war 
necessltles brlng to the unscrupulously acqulsltlve 
Cltlzen. 
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Ue are necr enough to a great w2r to make 
presumptuous ~ attempt to dzscuss the forogozng 
•tems ot length. 

2. Present L6~iclat_ z0nApplzceble ~o f°r Noco ss~t35. 

a. Congress has enacted v~rmous s~atules modmfy- 
zng, zn the event of v~ar or zn the z~uznence of ~var, 
peace-t~me leg~slatmve restrzc~mons upon the agency 
powers of Governnent agents, and also varmous 
statutes enlargzng the pov~ers of the Presmdont. The 
most ~portanl of those wall bo mndmcated. 

NOTE~ It must be rc,tcmbcred that zn ~ar or 
other natlonal emergency unchallon/ed 
calls are mgde upon ~ vast rescrvomr 
of normally-unused powers znhorc n% zn 
the of face of the Presldent. The 
courts have conslstently upheld the 
docir~ne that a natzon, llke an indl- 
v~ual, ~s 3ustmfled in exerclslug all 
means essentlal to sel~-defense. T,o 
preszdents partlcularly, Lzncoln and 
~/llsor, have exercmsed vast powers 
outslde of and beyond constl%utmonal 
and statutory grants, and such exercise 
has in the mazn been unquesLmoned and 
unchallenged In emergencles lake to 
thos~ faced by these tv7o ezecutlves it 
ms probable that l!kc cmll~ w~ll be made 
upon presmdentmal po~ars. In the consmdera- 
tmon of our sub3ec% we are confzned, he% '- 
ever, %0 express grant~ of s~utory 
aut hoz ~ty. 

b. S tatutor~L Provzs~ons. 

(1) Authorlty of the Preslaeni to place com- 
ulsory or@ere. (Act of June 3, 1916~ 39 S%at~ 

Z13, U 8 C. 50, 80). 

(2) AuShorzty of Preszden~ %o requmsmczon 
manuf.c%urmug plan~s (S~aqe Act.) 

(3) Au%bozzty of ~ar and Navy Departments to 
make contracts for, or purchase of 7 certaln 
neccssmtles for the currant year ~ithou~ speclfzc 

28t 381 - - 



muthormzatmon of Congress or ,,z%hout om ap- 
prop£ma%zon adequmte %o fulfmlL%ni. (Noz 
prmmarmly a war-time provms%on but ~%oort~tnt 
in cortamb coatzngonczcs zn the m~mmncnce of 
~rar). (R S. 3732, es o_~ondcd by Act of Junc 
12, 1906, 34 Star. "2,55, U.S C. 41, ii). 

(4) Authormty of Secretary ef ~r %0 ren~ 
or lease or requmsmtzon buzldzngs for mmlzt~rv 
purposes mu the Dzstrzct of Colm~bza (Act of 
July 9, 1918, A0 S%a%. 861 and Act of July 8, 
1918, 10 Slot. 826, U S C. 40, 37 end 40, 41). 

(5) Au~norzty of Preozdent to suspend 
"Ezght-Rour La~" (Act of ~[arch 4, 1917, 39 
Stc% 1192, U.S C. ~0, 326). 

(6) Au%horz%y %0 ~ake open-norket purchoses. 
(R S 3709 os oz,~ended by Act of June 25, 1910, 
36 S%c%. 861, U.8~0, 41~ 5, Act of ll~reh 2, 
1901, 31 St~t. 905, U.S.C. i0, 1201, Act of June 
12, 1906, 34 St<%. 258, U S C. i0, 1205, and 
oiher s%c%u%es relo%zng %o pcr%zculor br-nches mn 
the [~r Defer%men% and %o speczf~c ~iens of 
procurement). These pernz~sory sh%%u%os ore of 
ros%rmc%ed opp!~cctzon ~n c long continued 
emergency, such cs the orld ~r. Ho ~e~cr, the 
coups have recognmzod the fossmbmlm%# of o 
"nll~%~ry cmezgoncy", i e., "_~n euorgoncy ~mzch 
arzscs mp the fmeld or mn %mine of ~ ~r", c~n%mnuzng 
"equally z]n mnon% over c porzod of ~%n monbi~s". 
(Thm~pson v. U.S., 9 C~. Cls. (id73) 187, soc %iso 
Iffewry's Case, Z Ct. Cls. (1866) 68, end Schnczdor 
v U.S , 19 C%. Cls. (1884) 547). 

On Aprml 28, 1917, %he Sccrciary of ,ar zssu~d 
an ordcr decl~rmng "%ha% sn emergency ~xms%s ~zz~hzn 
~he ne~nmng of Sec. 2709 R S., ~nd o%1~er s±~%u%es 
whmo~ e~cel~% c~ses of energeqcy from %he requmre- 
merit tn~% c~n%r~c%s for er8 on oeh~If of %he Govern- 
non% °h ii only oe ~cde c1~er ~verfmszng as to all 
conir°ot o under %he Vf~r Dep~r% ~en% for %he supply 
~f %he ~r Depari1~en% and %he supply ond equmpmen% 
of %he Arly end for for%zfzcc~mons and o~her ~,rks 
of defe4sc sad un%ml fur%ner orders such c~nz,~cos 
~ml! oe ~1~de ~rz%hou% resof% to ~dvertzszng for brads 
zn ~he lei%zng of ~he ~m~e", bug provzdmng riga% 
'%here ~zl~ t~zll permit" ~here should be cons~Ita- 
~zo~ wm~h %he unz~mons Board respectzng con~on- 
pla%cd purchases. (G 0. 49, Lprml 28, 1917, roscz~acd 
by G 0. 119, 0c%eb~r 22, 1919). 
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So far as ascertaznabie, the Icgalzty of 
thins order seems never ~o have been ~udmcmsily 
qaestmoned In fact, mn ~ermcan Smeltmng & 
Refmnmng Co. v. U.S., 259 U.S. 75, the Supreme~ 
Cot~rt toQk ~dmcmal notmce that %ae ~orld ~ar 
created an emergency and held that advertmsmng 
\~s not necesso.ry° 

There ~ere, durmng the ~o~ld ar, certsmn ad- 
q~nmstratmve decmsmous respectmng open-market 
purch~ses an4 ~mng ~hes~ All purchases of 
nmlmtary suppl±es are no~ emergency purchases 
and need not be reported to ~he Sec~etary of ar 
(Op. J.A.G. (1917) 400.IZ3, G.0. 49, 1917, does 
not cover non-mmlmta~y purposes, e.S., rmvers 
and harbors vorks (0p J.A G. (1918) ~00.1%, and 
compulsory orders, ~m~hzn the clear znoon~ of 
Congress, need not bc preceded by advortmsemont 
nor be mn ,'~%mng and smgnod by 0he partmes. 
(Op. J.%,G. (1917) 76-3%0). 

He fever, Congress apparoutl} dmd not regard 
%he st_~tutory roqulrcmonts fully suspended for 
in several ~zny approprla±mon acres, pmrtmcularly 
that of June A, 1918 aud that of July 9, 1918, 
it ou~ctod a substltutc The prov!slon In the 
latter ~ct reads Provmdod, ~h~t ~hore prac~lcal 
so to do, no ~,olk ms %o be done cr contract ~ade 
under or by authorm%~ of any provmslon of thms 
~c% on or under a percentage or cost-plus per- 
centage basls, nor sha~l any contract, ~ here 
cmrcumstances so perqmb, be let Involvln o here 
than $1000 untll at least three re~fonsmole 
con0etmng con%tractors shall hsve been notmfmcd and 
cousmdered mn connectmon v!th such contract and 
all contracts %0 be avarded %o ~he lo, rest re- 
s0onslole bradder, zhe Govorr~en% rcservmng the 
rzght to reject any and all brads." 

(7) ~u%horzty %o procure ~rzntmng and 
bmndmng from co1~ercmal establlshnents. (d~c% of 
~ay 12, 1917, 40 S~at. 7%). Sectmon ll of Act 
IIarch i, 1919 apparently repeals #~ms provmsmon, 
but mt ms a person~l opmn±on that m% ~, as rot 
the clear in~e~t of Congress so %o do. 
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(8) Authormty of Prosmdont to take mr- 
modzate pcssossmon of land, t~ the cxt<n% 
of the ~Pterest to be acquzred theremn, uoon 
f~imng of pet~tmo~ for condennat~on (~ct 
of July 2, 1917, ~0 Star 241, as m~erde~ ~ by 
~ct of ~prml li, 1918, ~0 Star. S18, U S.C 
50, 171). 

(9) Authcr±ty c f Presldent t~ erect 
temporary fcrtzflcatmons, upon ~,rltten consent 
of the o~ her (of land to be used therefor) 
before ex~lln%t±on of land tltle (Jolnt Res 
21, ~pr ml, 1898, 30 Star° 737, U S C 50, 178). 

(I0) .~a~horzty of the Preslaent, through the 
Secretary of ar, to assmle control of an/ 
system or systems of transpcrtatlon or any part 
thereof (~ct ~f ~ug 29, 1916, 39 Star. 6~5, 
U.S C I0, 1361) 

(ii) ~uthority to procure guages, riles and 
tools fo~ manufacture of arns necessary to equip 
land forces for ~rar ~ct of June 3, 1916, 89 
Stat 21~, b S C 50, 78) 

3. Preparat!on of ur-T~-~e Contract Fort s 

a Smrce the ~orla ~'ar varmous age~cmes have 
consmdsred desmrable contracts for war-~mne use. 
There have been prepared, by a boa~d appoln~ec by 
the Asszstant Secretary o~ ~ar, forms for purcnase 
orders, for fmxc~ prlce contracts, for adjustable 
prmce contracts - ccmpensatlon depend!ng upon 
charglng costs of ~latsrlal ard labor, and for aa- 
3usted conpcnsatlcn contracts - adsptod ~o the 
many uuccrtaln factors invol~ed In large contracts 
or contracts zn ~Jhmch perker, lance exterds ovcr a 
consmdorable pormod. 

b The deslrablllty oi havlng prepare~ ~, mn 
tlmc of peace, contlact ferns ready for war pro- 
curomont is rear'fly apparent S~ch ferns shoul@ 
be as s~'uplo as posslble, takmng into cccount the 
confusmon and haste mnvolvod mn ~ar-tmmo procure- 
nent and the mnexperlence of many te~iporary ~ro- 
curlng ofi~ccrs, but they must provldc fully for 
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all contzngcncmos that may a~tcnd porforno~co mn 
ocorommc and mndustrmal confusmon ant ~ms% ?ro- 
vm~c fully ~lso for torm~n~mon ~n ncccssmty. 
Thaor~omcally there zs no essentzal ~mfference 
between peaee-tz~e and ~ ar-tm ~e contracts, bu~ 
pracimcally there are Cefmnmte poznts of ~zss~m- 
lar~y Peace-t~e con%~mcis are ma~e %o conform 
to future con~mtmons ~nzoh can be accurately fore- 
c~st, they are ~aOe cnl~ ~zm~h ~hose ~ho expect to 
gamn advmntage th~ ough the~ ~ -at-frame contracts 
nust p~ovzde for une~pectea contmngenc±es of all 
sorts, mn ohem ¢oluntary ba~aznzng gmves ~ay, 
on the part of the patrmo~mc contrachor, to %he 
des~r~ to serve the Government ~rres2ecoz~e of 
gazn, an@, on the part of the unscrbpulou~ c~n- 
tractor, to th~ desmre to profzt zn the Naomon's 
necesszt2. 

c ~e ~lay nots hcrc ccrtaz~ provzslons ,hmch 
shoul~ be incorporatec1 An ~ ar-tlrqo conmracts and 
certamn conslderatmons to~hlch attontzon should 
be dmroctod These are 

(i) Doslrabllzzy of prcparatmon of the 
actual cont~sct zn tz~o of 9oaco, so far as 
nay be posslble 

(2) Inclusmon of clauses ±or deoerml- 
natron upon effectmve c~be el cou~racm of 
cer~aln her is rhlch ca~ot be accuraoely 
forGcas% zn ac~vance, as, e g., %en~s and 
raoe of pay~enm. 

(3) Prlorlty clauses. 

(~) Provismons constmtutlng the contractor 
baz]ee for Government property. 

(=) Provmslons for dmsnmssal of undaszrable 
emoloyees 

(6) Clauses relatlng to ad1~znmstra~zve de- 
te~imnatlon of dmspu~es, subject al~ ~ys to Jur~mc~al 
appeal. 

(7) alternatmve clauses to oecome opsratmve 
zn the event of the contractor's fsmlure to 
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perforn. For example, fmrst, th~ placmng of 
Goverm~ent cx~erts at the Omspos~l of the 
contractor to ass±st hL~, second, the taken g 
over of the planz and opcratzon by tLe Covern- 
mont for ~hc account of the contractor, ant 
thlrd, procure ~ont olse~,hcro a~ cost of con- 
tractor. 

(8) Clauses provmlmng for assmsto.nce to bc 
gmvc~ to %9~ contrsc~or mn the s<curmnz of ra~ 
~aatermals or for th~ furnmshzug of ra~ 1~ater~als 
to hl~ mn the event that such ra~ natez~als 

would mnvolve h~ in excessmve oOlzLatmons con- 
szomrmng has orobable ~eeds in case the contract 

ere %er~lustec!. 

(9) Clauses (an a@justeJ contracts) mn~mca- 

tang terr s and m~ounts of payment a~d provmdzng 
for penaltles for excess cost over ormbmnal 
estn~ates or for re\~ard for savmngs over soch 
estl~ates. 

L~permerce in the [orl ~ ar anc ~ con- 
t1~ued stu~les slrce ,z!l enable us to develop 
aajustea co~pensatlon ~ontracts that ~T!ll not 
±nvm~c ex~vsga~t perfor~anc~ but ~z!l re~ %rd 
• n~u~try and sk~ll ~g efficiency° 

Suc~ clauses ~hould b based on the 
ploposztlon ohat the contractor ms ontztled is 
a famr return They shoulr be ~mtien in r~cog- 
n]tlon of the fact that only through falr and 
just flnanclal returns to contractors can the 
C overnment secure the 1,axmnun of efflcment 
service on ~ pror~uctlon mD ~,ar. So far ~s haman 

vrms~ on an @k~ll can de~er~zrc the bases upon 
hlch such clauses nust rest, profltcerlng, but 

not reasonable proflts, will co taken cub of ~Jar 
c on% ract s. 

(i0) Provls!ons for advance pa~nents CO~- 
lltlO~qC upon ~&rti~! de!!,rcrmcs or partm~l 
± off oF lO1%(.,o , 

(ii) Pro~!slons for cha~goo m~' pl~no an¢ ] 
sfocT-fmcatlons and nocessar], re c~jus% ic~s of 
crzgmn~l estimate@ cost el ~ontr~ct 
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(12) Provzsmon for tormznatzon and for 
manner of settlement mn even% of torch.harmon. 

(13) Inspectmon clauses - a l~ttle here 
strmc% than zn a smmml~r peace tmme contract. 

(14) Prov±smons for reL]burse~]ent to the 
contractor for f~cmlmtmes anJ materzals ,~hmch 
have been mncluded mn the contract prince and 
~hmch the Unmted States mmght \~msh to purchase. 

N CONCLUSION 

I. ,,C,,hanze ~n V~evpomnt o2 Government 0ffmcers. 

1% ~s ~nterest~ng to note ~_n ~ consmderat~on of 
Government contracts the developnent mn recent years of a 

h~Eher conception of the Government's obl~atmons mn mrs 
contractual relatmenshmps ~J~th ~ts cmtmzens. 

The foun@ers of our No, men enunclated mn the 

Fifth Amendrlent to the Constltutmon a new prlncmple wlth 
respect to the approprmatmon or use by the so~er61gn of 
the property of ~he cmtlzen In the governments to whlch 
they could look for form an@ precedent the soverembn and 
hls mnterests ~ere paramount. P~mvate property whmch he 
@eslred he %oo~ as of rmght Personal servlces of hms 
subjects he c~emanc1ed at ~ mml The ne~J Natmon ~,as establish- 
ed upon the prmncmple that soYcre±gnty rests m1~ the people 
alone The parmloun± interes~ of the sow~remgn, m e°, 
the people as a whole, mn partmc~Qaz property or mn part±cu- 
lar servmccs ~as rocognmze¢ ~ but ~t ~as de,innAtely provmded 
that thins right coula be enfo~coa only ~hen accomRanze~ by 
"just compensation" ara accor@mnp %o :lof~nmho legal procccure 

From the requlrement ~ the Constm-utmon thor the 
Goverm~ent mast pay "just compensat_on" ~as later argaed by 
acIFinmstzatmve offlcers the converse, namely, that irrespect!ve 
of any contractual oblmgatlon mt hm ~ assmled t1~e Government 
could uevcr be called upon to Do} here than "3ust co~pensatmon" 
Thins conten~mon ms inmqumtous Fortunately the courts have 
not generally sustamned mr. 

Too often also mn fPe past tile Goverm~ent has re- 

lined on l~s strength rather than on the !nheren% justlce of 
mrs clamms mn mrs contentmon for a CeLel~llnatlOD In its favor 
of dmsoutes ~rmslng out of its contracts. 
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No~r, ~c arc eo~mng to see that the Unz~o~ States, 
~hoso contracts arc mort nt~uorous, mort complex aud more 
extonszvc than those of any other contractzn C agency on 
earth, must ~n honesty, and ~us%zcc ~ud zn the long run 
to mrs o~n advantage, submmt ztsclf to the lzk~ rules and 
przncmplos lazd do~n for ±is cmtzzons. 

The rovlsmon of govermuent contrsct forms, both 
those for peace time and for ~al tale use, recently under- 
taken, ms cue of the fzrst steps lu the change -the 
ellmlnatmon of unfamr clauses a1~d %~e rephraslng of others 
so as %o gave to the contractor just ana falr %reatr~ent 
v~hmle yet protectln~ adequately the Interests of the Govern- 
merit o 

To the offmeer, %0 ~Thom the Unzted States entrusts 
mmpor%anz po~ers of agency, %has ~e~ conce2tmon of the 
Governnent's poszzzon zn mrs busmness dealmngs brzngs a 
happy opportunmty. If he puts hmmself fully mn harmony ~Jmth 
thms splrmt and understands mn%elllgently %1 e rules and 
prmncmples underlymng contrac%u~Jt_ relatzonshmp h~ can not 
fatal to represent %h~ Unmted States effmcmcn~l~. Thus also 
he encourages the cmtmzen %o feel that a contract ~{mth the 
Government ~mll be performed by the Unztod shares famrly 
and homostly and mha$ Imabmlm%mos and rmghts of both con- 
tractlng partmos ~mll be detormmnod accordlng %o the rules 
and prmnclplos adopted by the courts as oquziable and just 
zn przvato transactzons. 
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