What the transportation pollcles of the. government shall
be in evéiit of war must be determiiiéd’ upon a consideration of the
" _contemporaneous genéral economic situation and. the applicable
" provisions of law. If we are to draw any valuable lessons from
the World War, we must look at the current economic¢ conditions and
thé state of the law as of that time, and also the subsequent
changes in both law and economic conditions.

Fifteen years ago the European War created emergency
economic conditions here which profoundly affected all business
relations and resulted .in certain legislation. It is axiomatic
that war compels a coordination of the nation's transportation
agencies with the military forces, and that for the time ordinary
¢ommercial activities or agencies of transport must be subordinated
to military needs. This requires a different relation between
governments and the agencies of transport in times of war or
threatened war than in times of peace, The supply and control of
transportation is intimately connected with and often indistinguish-
able from control of production and distribution, and all of these
matters are closely connected with price control. In the absence
of price control, a shortage in transportation in times of either
peace or war inevitably and speedily leads to profiteering.

The United States has had a major experience in war under
" modern conditions. To appraise those experiences and make them
available for present-day purposes; some historical review of the
special circumstances which surrounded and are surrounding th
railways is necessary. .The circumstances which preceded Federal
control were either physical, as related to the character and
location of the railroads themselves, and the abnormal climatic
conditions of the winters of 1916-1917; or were economic, such

as the tremendous increase in traffic and the new chmnnels taken
by trade, with the result of the demoralization of the transport
machine of the nation; or were social, and in this way we may
consider the regulatory relations between the government and the
carriers and their users. T take it you are gquite familiar with
the physical and economic features of the situation, and I will deal
mainly with the social or legal questions which instantly obtrude
themselves when we think of Federal war control of railways,

Provisions of law which stood in the
way of coordination

When this country entered the war, there stood on the
statute books certain provisions of law which tended to facilitate
unified operation of the railroads during the war, and there were



others which, if enforced even half-heartedly, would make unified w
operation impossible, . The Act to Regulate Commerce was the
principal regulatory act, It accepted the competitive principle

as salutary. . It was originally drawn in time.of peace, and was
designed with times of peace only in mind; it looked to protection

of the shipper and the public against unjust or unfair treatment

by the carrier, and not to protection of the nation and its commerce
in time of war, by utilization of all the forces and resources of
its transportation ystems to their fullest extent as a military
adjunct.

In the original act, in Section 5, was a stringent pro-
hibition of pooling traffic. This was one of the main inducements
for the original act, and was doubtless of much importance in times
of peace, when the intent was to compel competition. But it had
an unexpected effect in time of war, for it prohibited any agree-
ment or combination of carriers for pooling freights of different
competing railroads, so that concerted action by the executives
of the railroads such as everyone could see was absolutely necessary
was punishable as 2 conspiracy to violate a law of the United States.
The antipooling statute was therefore a real obstacle to unification,

The Sherman Antitrust Act was another statutory impediment
- to necessary steps for an adequate conduct of transportation durirg
war. £ forbids any combination or joint agreement of railroads,
which, by its necessary operat ion, .destroys or restrains free
competition among those engaged in interstate commerce; and forbids )
unreasonable restraints of tradé by shippers, through contracts or ;
combinations, or conspiracye Carriers in cooperation with their
customers undertaking a-course of conduct which would ration trade
or control prices would £ind themselves in a forbidden conspiracy,
for the punishment of which the penitentiary doors are oOpene

In such times the prevention or overcoming of traffic
congestion is of primary importance, and one means of practical
relief is the avoidance of waste in transportation and of un-
necessary movement of relatively unimportant character. The amount
of cross hauling of commodities which goes on in time of peace as
ord inary commercial routine is surprising; and yet, throughout
decades of peace, that very freedom of intercourse has been deemed
to be of utmost imporvance as a means of the equal, wide, and
complete development of the nation. Any system of zoning of
commerce, or of movement of traffic under permits --- which is the
initial step in restriction of waste transportation --- runs
directly counter ‘to these orohibitions of law, and lays the ad-
ministrator who gives the -order, “the carrier and shipper who
acquiesce, and all intermediary persons who ¥nowingly Join in
furtherance of the object, under heavy penalties.




; . Certain indiréct“restrictions'upbn unified operation
-were in force in 1917.."Thé shipper had the right to designate
which of several thmough routes or competing carriers should be
utilized for the movement of his shipment, There.was a require-
ment that there be no discrimination in moving traffic as between
shippers, localities, and commodities. Elasticity as to precedence
or priority in moving traffic was necessary in such an emergency,
and could not be afforded by any rail carrier except under penalty
of damages for giving undue preference or for violatihg the
shipper's routing instructions. :

Provisions of law which facilitated © -
" Federal coordination i

Federal control of the railways was ‘assumed December 26,
1917. The nation then had been in a state of war eight months
and 20 days. By the Army Appropriations Act of August 29, 1916,
commonly known as the Federal Possession and Control Act, Congress
had with much foresight conferred broad powers upon the President
to assume the control of transportation systems in time of war.,
 This was the statutory basis for the taking over of the railways
and other transportation systems by the President for Federal
control during the World War, This- provis ion is' still in forces
Its pertinent language is as follows: ‘

"The President, in time of war, is empowered, through
the Secretary of War, to take posseéssion and assume control of

any system or systems of transportations, or any part thereof,
and to utilize the same, to the exclusion as far as may be

necessary of all other traffic thereon, for the transfer or trans-

portation of troops, war material and equipment, or for such other
purposes connected with the emergency as may be needful or
desirable," ' ;

; By the provisions of the Overman Act of May 20, 1918,
the President was authorized to redistribute the functions of any
executive department;~commissioh, bureau, agency, office, or
officer, in such manner as in his judgment should seem best to
carry out the purposes of the act, namely, the national security
and defense, and successful prosecution of the war, This might
be accomplished by either transfer, consolidation, or utilization
of duties, powers, or personnel and property. Such action was

limited in effect to the war period, . and the Overman Act is not
now law, o s / :
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e ﬁpﬂimport&nﬁ;}gg}slatiVerfactornin force during a part )
of thé critical period which culminated with the assumption of
Federal ‘control was ‘the Esch Car-Service Act-of May 29, 1917,

Tt forms the backbone of the present wide emergency powers as to
service possessed by the Interstate Commerce Commission. The
distressing car shortage which reached a most, acute stage in 1916,
led the commission to advise Congress that a' reasonable degree of
~desired and necessary improvement could be reached within any
reasonable time only by vesting powers to regulate these questions
for all railroads in an appropriate central body; and also by
providing means by which rules and regulations promulgated could
be enforced. The Esch Car Servicc Act. was the response, Through-
out the latter part of the year 1917 the method of meeting the
problem of car service and securing the maximum use of equipment
was by cooperation between the commission, the transportation
priorities director, the food administrator, and .the fuel adminis-
trator,: Lo S

The ‘manner in which coordination was attempted
' prior to Federal control

' In the main this was the way the law stood at the latter
‘part of the year 1917, Valiant efforts had been made to operate

the railway machine in the most efficient manner -poss ible, under
terrific conditions of overloading, within the bounds of the law,
and with the.national security as both the first and the ultimate )
goal., What steps had to be taken are highly suggestive to us now,
and we are warranted in examining them in some. little detail.

Activities of War Department Boards

‘Immediately following our entry into the.War, the
General Munitions Board attempted, through a committee on priority,
to guide giving of preference in the manufacture of articles
especidl 1y needed for war purposes, as with respect to the require-
ments of thé Government for stecl and other materials.

About August 1, 1917, Judge Robert S. Lovett was made &
member of the War Industries ‘Board, - which had been created by the
Council of National Defense to taks over the work of the General
‘Munitions Board and in general ‘o coordindte with the industrial
. -requireménts of the war. Mr. Lovett was given particular charge
 of matters of priority and had much greater authority than the
old Board had in this respect. Shortly thereafter the President
designated him as administrative officer under the priorities
provisions of the act of August 10, 1917, The duties of this
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office werc to determine the relative importance of the various
kinds of commodltlbs so- that maturlals and artlcles most essential
be given precedence in trcnsportatlon over others less important
to the national interest,

Evidently the policy of the administration, headed by
the President, the Comnander-in-Chief, contemplated the minimum
of 1ntorfercnce with the form of. coopcratlve effort then being
~attempted by the carricrs. Effective at midnight, December 31,
1917, all orders were suspended with the advent . of Federal control.
The prlorlty director! s functions were taken over by the Car
Service Section of the Division of Operatlon of the United States
Railroad Administration, The orders of the Prlorlty Administration
were not revived, T : :

Pr:orlty in transportatlon is not the bo confused with
prlorlty or preference in production dnd manufacture, The latter
priorities.were dotermlned during the war by the War Industries
Board through its Prlorlty Division, which was also in charge of
Mr. Lovett during the latter part of the year 1917 and first part
-of 1918,

; In its report to the Senate Committee on Interstate
Commerce, Deccmber 22, 1917, the chairman of the Railways' War
Board stated its accompllshments its hopes and its difficulties,
and suggested legislation deemed to be of 1mmed1ate help to the
railroads., The general statement was made that a large part of the
work of the.committee had been to stimulate the railroads to greater
efficiency and to ellmlnite unnGCGSSary computltlve practices,
largely through the agencles of the commission on Car Service and
its subcommittees, whercby cordial and.cooperatlve relations were
established with the publie.. hpltomlzlng the statement of "Some
things the War Board has dono we f£ind the follow1ng which are
highly significant as a catilogue of ‘administrative details of this
particular sort, called for by war, which were not a part of the
usual peace-program, : :

.. Formulation of.ear-scrvice rules; pooling box and
~coal carrylng cars; transfor of 1ocomot1vbs from line to line,

2. Cooperative arrangemcnts with the commer01a1 bodies,
shippers, State commissions, and organization of 6 departments co-
extensive with. those of the Army and suocommlttbes of the car
service commission,” :

8 e

: 3. .. Conducting an active.campaign for the conservation of
facilities through 1nton31vc loadlng of cars, locomotives, etc.,
and of increasing the ef¢101encv of the process of rerair of equip-
ment, and reduction in unnecessary passenger train-miles,

o i
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; 4, Development of o policy relocating cars by ordering
their movement empty; contact botween the commission on Car Survice
and officials of the Intorstate Commerce Commission, ‘'thereby sub-
jeoting all orders issued by the commission on Car Service to the
approval of the Interstate Commerce Comniss ion" under the Esch Car
Service Act, ' ; - '

5. Creation of a coordinating committee on exportations,
to asscmble information in relation to bottoms for cxport shipments,
in order to divert traffic wherc neccssary to prevent congestion
and expeditc shipments, such as by the regulation of grain for
export.

6. Collaboration with the committee of the Council of
National Defense, in the pooling of Lake cargo and tidewater coals,
Attention was directed to the fact that the coal problem was
largely one of distribution, and that unneccessary long hauls
resulted from the excrcise of the shipperts right to route his
traffic, ' i

7. Recommendation to the Food Administrator which
" resulted largely in the transfer of the movement of foodstuffs
and othor exports through the southern and Gulf portse.

8. .Steps taken to sccure priorities in manufacture for )
materials required for the construction of locomotives and cars, /

g o 9,  Simplification of accounts between the.carriers and
.the. Government for .transportation.

oo 10 Bhbmiss ion o ﬁhévwaf Department of a simplified
..basis for military war tariffs and waybilling and assessing freight
-charges . on Army; impediments.

11, Design 6f armored cars‘aﬁd‘spéciél ﬁbsﬁital and troop
train equipment. ’

12;' Pr§paratibn Qf.ﬁobilizaﬁion_chérts fgr the movement
of troops to the requisite points on the Mexican border, and
Atlantic and Gulf ports, whereby more than two million troops were
movede,: i I

15, S&étemiiétion of settlements between the Government
and the carriers. po T
. . 14,..6reatibp{pfia subqpmmittée_on;éiprgss transportation
. to.coordinate the work of the 9xprus§509mpgnies..' :




: 15, Movement of 144,935 cars of materials and supplies
for the Government and for thb Shlpplng Board

The War Board was:a voluntary organization, with no
official status, and .it had no power to command obedience to its
plans. TIts rule was only through suasion and appeals to patriot-

(isme - It ran up against the prohlbltlons of the law, and was

" -hampered by the personal greed of some of those who would be
deprived of cpportunitics to profitcer by compliance with the
directions of the Board. To an .extent it used the powers given
to the Interstate Commerce Commission under the Esch Car Service
Act, but it made no effort to use any mandatory processs The
independent operation of the.railways still largely persisted.

All these efforts helped, but the aggregate was insuffi-
cient, It was perfectly obvious that the needs of the emcrgency
wore not being met, and could not be met, by a continuance of
these efforts., The situation becamc progressively more gravc, so
that the Interstate Commerce Commission supplemented its annual
report by a special report to Congress, December 5, 1917. The
Commiss ion detailed the facts as to the existing situation, the
legal obstacles to any possible unification of operation, and
reported that the situation did not permit of temporizing, and
that placing and keeping the transportation system on the plane
of highest efficiency could be sccured only through unification
. of stheir eperation during the period of the War,.

The assumption:of Federal control

: The result of all this was that the President, through
the Secretary of War, assumed control at noon, December 28, 1917,
of each and every railroad and railroad controlled water line
system of transportation and appurtenances thereof, located
wholly or in part in continental United States. His action was
in terms based upon the provisions of Army Appropriations Act,
already :quoted, and upon all other endling powers he possessed
which apparently meant the War powers under the Constitutione
He designated a Director General of Railroads, and empowered him
. to perform the duties imposecd upon him through the boards of
directors, receivers, officers, and ‘employces of said systems of
transportation; until and except so far as he should from time %o
time provide, such boards, receivers, officers, employecs should
continue thc operation thereof in the usual and ordinary course
of business, in the names of their respective companies; such
ystems _untdil and unless otherwise ordered by the director,
should remain subject to the cxisting statutes and orders of the
Interstate Commerce Commiss ion and all statutes and orders of
regulating State commissions in which the systems or parts thereof

o




. were situated; the-nrders'fothé:DiTectof General to have
paramount authority ‘and be obeyed a8 SUeh T e

Sleeping'car'companiesg‘wire“hndZWireless transmission
systems, were: taken over, and by Presidential proclanation,
offective at midnight July 31, 1918, were placed under the control
of the Postmaster Génerdl.« Marindicable systems owned or con-

_trolled and operated by any company ot companies ‘organized and
existing under the laws of the United States or any State thereof,
were taken‘over'by~Presidentiﬁl pfoclamatioh.effeétive1midnight
November 2, 1918, ' ; St ket gl A
Legislation in-aid -of the Président's action in taking
over the railroads and in line with his recomnendations was
' obviously hecessary. - Tt was forthcoming i the Federal Control
éEE-OfIMaféh.Zl, 1918, The .chief objécts of ‘that act were:

1, To confor authority upon the .President to make
agreements with railway compariies touching compensation which
-the Government shall pay br“guarantEeAfbr the use 6f the property
during the period of vaefnﬁénﬁ-poéseésion-andﬂoperatgon; for its
zmaintenance'in*the“meanWhilegﬁand for its return in/good condition,
at the end of the period. et b s

2. To provide a methbdiahdﬁtribunalffOr the determination
of the just compensation for such’ use, guaranteed by the Constitu-
tion, in event the President and any railway company disagreed.

3;‘“To.ﬁfg§{aéwfgfréad§§£6ﬁg;“Betterments, extension,
found necessary to make any railway property adequate for war
needse ' e BeBuR i DR il e s =

4, To céntralize the rate-iig ing power during govern-
ment control,”an&'dperatioﬁ.'*f'f“'-f'f' Fieriiee Mpp el s

5. To -fix the period for such postess ion, control, and
operation. - R R B SRS i R B

: There is a remarkable parallelism between the experiences
of Great Britain and ‘the TUrited States’as to the manner of utili-
sation of their railways during the war period, It is interesting

1o note bhit during the Civil War the Federal ‘authorities assumed
4 control of certain railways, and:that the Confederate States

cearly took.QVef‘the'railwdyﬁ‘ofhﬁhefsbuthnunder an even more
complete military'dontfdl*thhnﬁwu5~breughtﬁabout'in the North.
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" The Period of Federal Control

As the law now stands, the President may again take
possession and control oft the railways under like circumstances.
How the President, through his Director Gencral, met the situation
becomes of great significance --- or, at least, it suggests most
clearly many administrative details which would doubtless force
themselves upon any form of. centralized war administration of the
railways. Obviously volumes could be written on this subject; all
that can be attempted in these few minutes is a hasty outline
sketch of the salient features of the activities of the control
administration,

The period of Federal Control had two distinct active
phases --- excluding from present consideration the period of
liquidation --- the first, which continued until May 21, 1918,
was virtually one of the control; the second, which began on that
date and continued to the end of the control period, was onec of
control and operation., A third, passive stage, that of decontrol,
“is also important, The point of complete departure was the deter-
mination of the Director General to place-a federal manager in
direct charge of each property for operating purposes; who should
report to the Director General!s regional director, and who was
required to sever official relations with his corporation and to
become an exclusive representative of the Railroad Administration,
After this was accomplished, operation by the Administration was
in all respects as if the properties had bcen in the common owner-
ship of the Director General, subject only to the limitations
imposed in the Federal Control Act. Prior thercto his actions
were largely those of supervising control,

In mgny important respects, the Commission, either
collectively or by individual commissioners, in addition to its
regular duties, prosecuted important studies and inquiries at the
request of the Director General, the results of which were avail-
able to him. The law provided that he might avail himself of the
advice, assistance, and cooperation of the Commission and of the
members and employees thereof, and a number of investigations were
“instituted and prosecuted to a conclusion for him, and the counsel
of the Commission was given in many important matters.

As a matter of administrative routine the Commission was
‘required to certify the net average railway operating income as
the primary basis for negotiations as to compensation between the
Director General and the carriers. - Members of the Commission and
of its force served upon meny boards of referees for the decterminas -.
tion of particular controvcrsies.
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Steps the Director General found Necessary to
Tfake after Railroads were Taken Over

Thesorders %high-the emergency required the Director
General to issue in the early stages of Federal control arc of
interest, Their variety indicates: the complexity of the ramifi-
cations of an undertaking -of this character,

General Order No.- 1, of December 29, 1917, supplemented
the proclamuation of the Presidents - In addition the Director
General ordered that unbil further order (1) all officers, agents,
and employees of the transportationnsystem.might continue in the
performance of their present rcgular duties, reporting to the same
officers as theretofore, and on the same terms of employment; (2)
thut retirement from employment :should-be upon usual and season-
able notice to the proper. officer to.the end that there might be no
interruption or impairment’ of the. tronsportation service required
for the successful conduct of the war and the needs of general

comderce; (3) all transportation systems: covered by the procloma=

ks tion'were'to'bgigpepgﬁed'as"a:national:system of transportation,

the common ' ahd national needs ‘being “in Al1 instarces-held para-=
"mount to any actual or supposeéd corporatc advantage. -All terminals,
ports, 1ocomotivés;‘Tbliing:stook,.and other.transportation
facilities were to be fully utilized-to carry out this purpose
without regard to ownership; (4)-the-des-gnation of routes by
‘shippers was to be disregarded.when speed and efficiency of trans-
portation service~might‘thusﬁbé’promoted;v(B)rtraffic agreements
- between carriers were fiot to be permitted to.interfere with ex-
pedited movement; (Bj,through‘rout053pnot;previously established,
were to be established and used whepever expedition and efficiency
of traffic would thereby be promoted; (7) existing schedules and
rates and outstanding orders of the Interstate Commerce Commission
werc to bo observed, but conflicts.thorein with the purposcs of the
proclamation or with the general order of the Director General
should be brought to his immediate attention. :

; Gencral Order No:.2; bearing the same date, notified the
“chief executives7of»thd~railroads that until otherwise directed
no changes in the present methods of accounting as prescribed by
the Commission would be rcquired, and to close ‘the accounts of
their companies ds of Decémber 31, 1917, and opon as of January 1,
1918, as theretofore.

: General Order No. 3, reluted‘to~ffee time for loading and
unloading commodities, and increased demurrage charges and pennlties.
Tt was cancelled; Jamuary 29, 1918, by General Order: No. 7, which

was smended several btimesyi o




: General Order Nos 4, of January 18, :1918, classified

. the railroads into three ‘groups and-éstablished regional directors,
and provided that orders issued by the rdgional directors would

be issued by authority of the Director Genoia’ and resnected ac-
cordingly.

General Order Noe. 5, of Jarmuary ' 1918, created a rail-
road wage commission to make d general xnves%agatxoﬂ of the com-
pensation of pcrsons ‘in the rai'lroad services :

i General Order Nos 65 of January 28, 1818, crdercd that
the carriers! operating revenue should not be expended (1) for
the payment of agents or other persons employed to effect legis-
lationj «(2) for theé employment of "attérneys not actunlly engoged
in the performance of nccessary legal work for the company; (3)
for the payment of expenses of persons or agents constituting
associntions of carriers unless such association was approvel in
ddvance by the Director General; (4) for any political purpose,
or to influence the election of any person or affecting any public
measure. He also directed that free passes or transportation
should not be issued except in' conformity with the act to regulate
commerce, Upon the advice of the Interstate Commercc Commission,
this latter provision was sllghtly Amtnded by aupplument 1 order
of March 26, 1918

General Order No. ‘8, of February 21, 1918, required full
compliance with the safety acts of Congress; it deprecated over-
time employment, but authorized it in case of emurgency und
related to tprms of emplovmont and” compcnsatlon.

General Ordor No. 9, of February 23, 1918, related to
the creatiom-of additional offices and the fllllng of existing
offices of the ecarriers, snd required the’ Dlrcctor Gencral's

“approval ‘as to certain higher officcrs,

General Order No, 10 of March 14, 1918, related to the
inventory of .materials and supnllcs as of the beglnnlng of the
Federal control period,.

; General Order No., 11, of March 16, 1918, prescribed
universal .interline waybilling in standard forms.

Goneral Order No. 12, of March 21, 1918, prescribed rules
to be observed with rcspoct to all r111r01d Work 1nvolv1ng charges
to capital account. :

General Order No. 13, of HMarch 22, 1918, approved an

understand ing with the "Big Four" railroend brotherhoods for the
basis of compensation and regulation of cmployment,

gos




, General Order No. 15, of March 26, 1918, stated the
requirements to be observed i respect of the construction,
maintenance, and operation of new industry tracks, and the
operation and maintenance of existing industry tracks,

General Order No. 16, of March 28, 1918, ordered that
the President of each-company should be treated by the adminis-
tration as the company's principal executive authority in all
matters of operation under Federal control, and ousted the
chairman of the boards of directors or committces thercof from
exercising functions connected with the operation of the rail-
roads under Federal conbroles =

'Géneral.Order No. 17, of April 3, 1918, prescribed
rogulations as to rocording and ‘accounting for all transactions
which arose .during Federal control.

Gencral Order No., 18, of April 9, 1918, (afterwards
twice amended) prescribeéd that suits against carricrs while
under Federal control must be brought in the county or district
where the plaintiff resided or the cause of action arosec.

General Order No. 19, of April 13, 1918, rclated to the
continuance in service of the officers, agents, and eminent cm-
ployees of certain coastwise steamship carriers which had been
taken over by the President's proclamation, as of April 13, 1918.

3 General Order No. 20, of April 22, 1918, directod dis-
continuance of.technical'qu arithmetical examination and check-
ing of operating bills and statements of accounts.

Gencral Order No. 21, of April 22, 1918, prescribed
regulations: for apportioning fréight'rovenués to individual
carriers subject to Federal control which performed inter-road
freight service. ' ; ' ‘

TR General Order No. 22,'of.Apri1 22, 1918, appointed a
general manager for the New York Canal section of the adminis-
tration. : o

g General Order No. 23, of May 2, 1918, required a woekly
cash report by each carrier subject to Federal control.

@eéneral Ordor Wo. 24, of May 16, 1918, as to the
renewal of expiring fire insurance policics. ;

. .. General Order No. 25; of May 20, 1918, was dcsigncd to
place the.collection of transportation charges by Federally

-
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controlled carriers on a cash'basis and to discontinuec credit
accomodations in conflict with the-regulations prescribed..

General Order No. 28 increased the freight rates and
passenger fares gencrally throughout the United States upon
Federally controlled roads. % :

These orders summarize the general orders entered to the
beginning of the second active stage of the administration, when,
by the requirement that Federal managers sever their corporate
connections, operation by the administration was assumed dircetly
and fully., Thereafter the operation was quite. comparable with that
of a hypothetical rdilway system embracing about a quarter of a
million miles of track, and prescnts:no special featurcs for our
consideration. The decontrol period was without speccial military
features, 5 FE e % :

The prescnt situation

We are not rattling the-sabre if we look at our:scheme
of social control and study how it would work in the event that
unhappily we should be involved in another -armed conflict. Vie
would find that some of the -impedimcents which the law imposed to
coordination of transport in 1917, still stand in full force on the
statute books; we would also find that many of the difficulties
which confronted thc Railway War Board, in the way .of laws for-
bidding concert of action, and in securing acoccptance for their
directions, can not be avoided by the use of the extraordinary
service powers conferred on:the Interstate Commerce Cormission by
the Transportation Act of 1920, :

The Situation inAEvent of Another War

The antipooling and antitrust laws still bar cffectual
coordination of the traffic of intorstate common carriers, including
railroads, express, shipping car, pipc linecs, and water lines when
operated under a common control or management with rail lincse
Thore is a means of securing o limited degrde of relief from the
antipooling provision of law, as to rdlway traffic, but only under
the impossible condition that compotition shall not be unduly
restrained, The -antitrust acts have not Bed%ried as a result of war
experience, in any manncr relcevant to war conditions.,

As to the right of the shipper to route his shipments,
which the Director General of. Railroads. found nccessary to elimi-
‘natc in favor of routcs most available to expedite movement and
relieve congestion, machincry exists for the removal of this
restriction upon coordination and cooperation, when nccessary in
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the public interest. Therefore this foature of the law will not ﬁ
operate in the fubure as gﬁfactprh;n‘fgrcing'ngQral controle.

The Overman Act,. used as an instrument of goordinating
the exercise of administrative functions during the war, has
lapsed, If reenacted in substance, it might facilitate achieve-

I 2

ment of neccssary administrative unity as rcspects transportation.

: In any national transportation emergency the. order in
- which persons and property are to be served With.transpbrt&tion
: dslofihigh concern.  The carriers owe a general duty to move all
traffic, without discrimination or prefercnee. If emergency o
conditions prcvent'a.carficrnfrpﬁ—ﬁpving all.thdt is- offered, the
law says which commodities shall be moved, and which deforred but
the gencral duty of ethlityhbiftrehtmcﬁt,conﬁihues so far as it
is possiblc of accomplishiient by making all shippers. share the
burden of transportation shortages. This legal duty in practical
results may prove te be unfavorable to the public interest; hence
there has evolved in: emergencies-of great scope the practice of
issuance by some public authority of directions for the priority
in movement. The Hepburn, amendment, June 29, 1906, provides:
That in time of war or thredfenéd war preference and precedence
shall, upon the demand of the, President of the United States, be
given over all other traffic to. the transportation of troops and
material of war, and carricrs shall adopt. every means within their
control to facilitate and expedite the military traffic. The word D
"carriers" here refers only to those.classes of carricrs subject
to the provisions of the ipterstéte:bommerde act, and thus does
not: include a number of important classes of carriers, as motor,
air, and (in general) water transport, The law has a weak spot
in its structure at this point.

During the late war-two special acts were enacted, each
limited in terms so as to lapse with the termination of the ware.
They provided: (1) fbr‘thc'impositipn'of a pcnalty for the ob-
struction or retardation of the orderly conduct or. movement of
intorstate or foreign comicrce, and authorized the usc of the
armed forces of the United States to prevent any such interference.
This act was aimed to prevent sabotage, and served a useful pur-
~ pose. (2) The other embraced comprehensive provisions suthori-
zing the President to‘direct,priority of transportation during
the war, by himsclffor_thrqugh,such:pqrson'qs he might designate,
or through the Commission. The Act authorized the carriers to
maintain in Washington an agsncy empowered to receive his orders,
and enhjoined upon them the duty of carrying,qu¢3his.orders
promptly under penalty for knowing and willful noncompliances




A carrier complying with any such direction for prcference was
excmpted from civil and criminal llablllty by reason of giving
the directed priority.

Soon after the Armistice the Commission recommended
a policy to the Scnate, that for the future the fundamental aim
or purpose should be to secure transportation systcms that
would be adequate for the nation's neceds even in time of national
stress or peril, which should cover the following matters:

Prompt merger, without friction, of all carriers! lines,
facilities, organizations into a continental and unified system
in time of stress or emcrgency; the President should be by law
authorized in time of national stress or peril to assume
possession, control, and operation of the transportation systems
of the country to such extent as may be necessary to serve and
protect the gencral public safety and welfare. Development should
be encouraged of inlend waterways in coordination with the rail
transportation systems,

The Transportation Act, 1920, attempted to meet impedi-
ments of law which existed in 1917, in that it provided means for
a limited legalization of pooling of traffic and earnings,

Complete power to make, alter, and suspend car service
rules was lodged in the Commission, The Esch Car Service Act
of 1917 was thus amplified and mode more workable in event of
emergencies, Emcrgency powers of swceping character were
lodged in the Commission to give directions as to priorities,
embargoes, common use of terminals and motivé power; over the
routing and rerouting of traffic, and in the creation of temporary
through routes, The provisions for priorities, however, are not
so broad in respect of the classes of carriers affected as were
the provisions of the priorities act of 1917, which lapsed with
the termination of the war., The Commission is now authorized,
in the exercise of some of thcse powers, to give its directions
through such agencies as it may delegate for the purpose, It may
to the extent it deems proper utilize the servicés of an agency
such as the American Railway Association,

The Transportation Act did not suspend -in any particular
the antitrust acts, except to the extent that the accomplishment
of consolidations, mergers, and acquisitions of control under
the scrutiny and authority of the Commission relieves fron the
operation of contrarj acts, and os far as poollng may now be
permltted

A complete plan was. adoptcd for thc approval of rail=-
road securities,.




The Commission may require the acquisition by a carrier
of facilities to perform its duties as to car service, and to
extend its line --- though the extent of the latter power is
doubtful and is in litigation. ; 4

Provision was made for the merger of four principal
express companies into one, which has since been accomplished.,

The'Commission_is.aﬁthorized to avail itself of the
cooperation, facilities, and services of the State Commissions.

.Admigistrative.madhinery was set up for the ad justment
_of controversies as to wages and .condit.oas ofl employment of rail-
. road employees. The operation.of;the~machinery proving unsatis-
factory, the present tribunal, the Board of Medintion, was created
in substitution, with functions of mediation rather than mandate,

and with less centralized. authority.

, The .rate functions: of the Cormiss ions were fully
restored, A Congressional declaration as to the rule of rate-
making was formulated. Under it, and within 5 months from the
end of Federal control, in a normal manner, after full hearing,
rate increases were authorized to compensate for the unduly low
‘basis left by the Railroad Administration at the termination of
Federal control, and for the subsequently authorized wage in-
creascsand readjustments,

_ An elaborate system of guaranties provided for the
decontrol period and transition during the six months ‘following
Federal control; and many short line carriers reccived compensa-
tion for what was deemed to have bcen rather sumary treatment
they received._AProvisidn'was-made for the ascerta inment and
liquidation of aeccounts between the carriers and the Government
growing out of Federal controle :

: The ordinary. function of the Commission is to administer
the interstate -commerce act impartially, and it is not respons ible
for production and distribution problems, and is not to pick or
choose between shippers or traffic. . Its extracrdinary, emergency,
functions, are of exactly the reverse character. In both 1920
and 1922, in emergency conditions which partook somewhat of the
nature of those in_timesofvwar, the Commission had forced upon

it the unwelcome duty of determining what transportation should
be afforded, and what should be denied, and to coordinate the
railways.intorder~tb meet national emergencies. The' experiences
of 1920 and 1922 clearly suggest the need in such an emergency
for a single authoritative public voice to state. the problem

from the National standpoint, whilc leaving to the Commission

the detail. of carrying out the policy so defined.
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‘ Federal control was -expensive, but necessary On
December 31, 1930, there stood a:net profit and loss deficit
growing out of Federal operation: of transportation systems by
the Director General, of $1,092,584,354,66, This sum doecs not
include payments under the six fonthat guaranty period after
termination of Federal control which was provided by the Trans-
portation Act, 1920, the certifications under which have amounted
'tolabout'$529 000 OOO. Under section 204 of.the Transportation
Act an aggregate of about 10 millions of dollars additional has
been certified., There were still $33,998,585 outstanding on
loans to railways made under section 210 of that act. The true
_ cost of Federal control, hawever, would be found in the extra
accounting, litigation, and in wastes of whatover kind incident
to the chmge into and out of Government operatlon, and to
‘Government management in.so far ‘as it may have been in its net
effect more wasteful than private operation under war conditions.

Should war cowme upon us again with some degree of
Federal control of the railways, the cost, expressed in terms of
direct liability of the Government under the Fifth Amendment,
will be largely determined.by the character of the control
" exercised. It may vary according to the nature of the taking
and utilization, from merely nominal damages, not recoverable
from the Government, to the full rental value of property com-
pletely utilized or actual value if the dispossession be com-
plete and permanent, The carrier is entitled to receive the
value of what it “has been deprived, and no more, If there is a
merely technical control of the property by the Government of
such a character that it does not cause any loss to the carrier,
- such control does not justify the award of any compcnsation.
This all suggests the utilization of the emergency powers of the
Commission instead of .a direct assumption of control,

Enlarged éapaéities, dnd Changés;Gencrally Improving
- Ability to Meet Emergencies in the Future

: " Since the War there has been 2 marked betterment of the

administrative machinery provided by law for the handling of
emergency transportatlon situations, and that machinery has been
tested under conditions of great stress and found to be workable,
BEconomic changeés which have been so forceful as. to amount to a
second industrial revolution are-still in progress.

; In the last 15 yeurs there have been marked increases

in the efficiency and size of the operating plant of the rail-
ways; the water tornnage has increased both in foreign and domestic
service; and inland waterways which were hardly more than projects
have become actualities; there has been an incredibly rapid
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development and widespread use of motor truck and auto bus service,
upon a highway system enormously expanded and improved since 1917;
the advent of the aeroplanc as a commercial factor; the develop-
_ment of the system of pipe lines conveying o0il or gas, the
petroleum products;-and the’long distance transmission of electric
power.,  These.fagtors hawe the effeet of cither’ increasing the
capacity of the railrigad!s :plant, or of taking away from it huge
amounts of traffic which but d short time ago could move only
by rail. It seems conceivable that the railroads can again be
- subjected to such a strain as wais put upon:them in 1917.

"]

The entine lack ‘of traimidg of industrial personnel
and management in meeting such emergency ‘conditions as we faced
in 1917 was a decided factor ‘in the then inefficiency and result-
ing confusion and congestion, Attempts to meet the emergency
trained the personnel and ‘management of carriers, of shippers, and
of the administrative brarch of the ‘Government as well,

Recommendations for Changés in Legislation

; If o military emérgency should come, we know that the |
more- that cooperation in st¥vice ass'imilates itself to unification,
the less will be the cost and’the morc efficient will be the ) |
service, and the less the disturbanceé of usual gconomic relations
in the country. Unification should be sought as soon as the
emergency arises. To permit:prompt and unhesitating action, war |
carriers or shippers should not be subject to the penalties of the
antitrust acts’ for things they do in response to the emergency
request or demand of the Prosident or ‘other agency of the Government.

, At as early a stage in the emérgency as possible, an
officer or agent should be designated by the President, with
functions which might be termed those of a Director General of
Transportation. He should ¢arry the authority of the President
and Commander in Chief; he should act as the coordinating agent
botween all branches of the military and oivil establishments,
and carriers of all descriptions; --- rail, ‘water, highway, aav,
or pipe line, =-- individually or collectively, so far as trans-
portation is concerned ‘and as -may be deecmed necessary., To that
ond he should be able to formulate thé problem set to be met by
the carriers and by the regulatory bodies, Federal and State,
and he should speak reésponsibly and dgfinitely as to where the
public interest ligés in respect of transportation, and as to
production and distribution, so far as affected by transportation.

Three distinct courses would be open to the President
as Commander in Chief to coordi naté the agencies and resources of

the Government and bf’the‘Cafriers::'-“*
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1, Utilization of the existing agencies provided by
law, particularly by the use:of his own statutory powers as to
the order of priority of rovement, through his Director General
of Transportaﬁlon and by :use-of mandatory expanded emcrgoncy
powers of the Commission in the execution of -the plan., Exercise
of these:powers may be- supplcnented by such voluntary cooperation
through organizations of carriers as he accepts.

2. Acquisition ‘of possession and control under the
Federal Possession and Control Act, and exercise of that control
in a manner which falls short of actual Government operation, as
to selected carriers or groups of carriers, or to an extent
limited so as not to oust-the ' owners from the DanflGlal occu-
pancy of thelr propcrtles.?f 5

3 Assumptlon by the President of possession and control
and actual opecration of ertlcular systems of transportitlon or of

all tr ansportatlon systpms.
the

Of these possible courses, the. first ¢ 1s/host desirable,
The second course, of 1limited possesSsion and control should not
be entered uporn if utilizationi of the existing laws or agencies
will meet the emergency;-and the third, full possession and opera=-
tion, should only be undertaken as’ a last resort.

~-To minimize direet expcénse to the Government, control
should be exercised under the regulatory power as far as possible,
rather than by actual appropriation of property or of thc bene-
ficial use~thereof under the war power, No formal guaranty of
earnings or awarding of just compensation would be nccessary
_unless what was doné was equivalent to a taking of the property.

‘Financing the needs of the carriers may be accomplished
as was done during the transition period following Federal con-
trol. ‘There was then created a revolving fund from which loans
were to be.made to necessitous carriers upon the certificate of
the Commiission as to public interest and adequacy of sccurity.

It is not wise that a railroad finance corporation should seek
to raise large sums in compotition for funds with the Government.

Certain rather simple modifications of existing laws
arc desirable, in order that they may be made available promptly
if on emergency should cccur,

1. The Federal Possession and Control Act of august 29,
1916, should be clarified so as to avoid uncertainty as to what is
meant by "any system or systems of transportation" which the
President takes under Federal possession and control. ’
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2. The Commission .should be permitted in time of war,
with or without hearing, to authorize .promptly the pooling or
division of traffic or.eornings, regardless of the efféct upon
competition, The presenttlaw;reguir@s as o condition precedent
that competition shall not be unduly restrained, Exigencies
of war may require competition: to be done away with for tho time.

3. In time of war or threatened war the Commission
should have a summary power as -to rates, similar to its emergency
powers as to servicc.and routoes, sa that it ‘may promptly fix
emergency rates limited to:a peried to be decldred by the Com-
mission., The resulting rates- should be subject to review and
correction upon a complaint.orjipvestigatién on the Cormission's
own motion, as in the case of rates éstdﬂiéhed'by'the carriers
in usual course, i g

4. The definition of "car service" and the scope of
the interstate commerce act should be broadened so as*to include
other forms of transportation service than railroad, in time of
war or threatened war, and "earrier by railroad" should bc mude
to include other kinds -of: carriers than railroads, so that the
emergency powers of the Comaission.as to service may cover all
forms of interstate transport.. . Such broadening of paver should
be limited to the emcrgency period, to be called into operation
by appropriate legislative act or exccutive proclamation under
" authority of law, it : :

5.  Power should be vested, in the President, in time

of war and for-a brief transition period thereafter, enabling hin

to readjust functions as between var ious execﬁtiVe.and adminis-
trative departments and agencies of the Govermnment, This was
_ done by the temporary Overman Act of May 20, 1918.

Thesevmodificationéfwbﬁldugreétly_simplify the task of

prompt conversion of the transport system of. the nation from a
mere facility of commerce to an effective military cngines
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