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Gentlemen:

_Following hLis A. B. and A. li. frem the University éf
Michigan ana nis Ph D. from Harvard, Dr. Hill continued to specialize
-ih political scieﬁce, histoery, goverhment and the like. He:wag-“ |
professor of Govermment and History at the Kansas State Norm;i;Schdél
and, later; superv151ﬁg prlnclple of Public Schocls in Pasadené N
:Cglif; He came here to the .George Viashington University in 1916,
was méade professor in 1918 and bécame Dean of thé’CQlumbianACollege
in 1928. | '. | | | '
In addltlon to his college dutles he has performed'a:éfeat
deal-of work on the outside. He has done some expert work for the
U. 8. Tariff Cémm%ssion and for the Commitﬁee on the Rev1SLoﬁﬁoﬂix
Laws of the House of.Represeﬁtatives. He“is a profeégor of %ﬂe{ ’
" Post Graduate gchool of the U. S. Naval Academy. -He is ép author
of distinckion on United Stétés history. He ié a member of more ,
"societies and associations than I can here recall.

I have the honor to present Dr. Charles E. Hill.
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Colonel McCain and Friends:

I am to talk to you about some of the elementary phases of
imerican Government, particularly the introductory period from 1776
to 1789. I have in mind drawing some conclusions at the close that
may be of a theoretical nature. | N . ,

h preatest ovent in American history ‘is the Declaration
of Independence. .In & sense it set the course for our future develonp-
mért - develdpment territorially, and expansion from the few settlements
along the itlantic seaboard westward across the lMississippl, across
the Rookiés to the Pscific, including ilaskd, Hewaii, theé Philippines
and the Canal Zone. Not only that but it furnished the basis for our
growth in an industrial way - the“development of  our business organ-
izations, the development of our ideals in art, literature, and even
in relig'i'o'n. K ' Tiaw g e oma g ;s T we B . UM T v
~ This Declatation of Independence has had a pertinent influence
upon eur neighBors, particularly in Latin imerica, ~'Scme &f those Latin
imericans fought in ocur Revolution, and it was due to our idesas expressed
in the Declaration that they broke sWdy from Spain; and that Brazil ‘sep-
arated from Portugal. The Declaration had its recurring influence in
Eurcpean history in the Frenoh Revolution and in the revolutionary waves
that swept Europe in 1830 and in 1848. It had its influence upon Eng-
land herself. It taught her a lesson*in gdvernment. The idea occurs %o
me now (I have not checked it) that Great Britain has ho% lost any col-
onies since that time:  That may or may not be correct. Towever, the
Declaration did furnish the basis for the Statute of Westminister passed
a yeur agd which gives to fustrulia, New 7ealénd, ‘South Africa, Canada,
the Irish Free State, ete., an equal position in the British Commonwealth
of Nations with that of Great Britizh herself. John Basset® loore in
his book, "Prineiples of imerican Diplomacy" mentions on the firs%d
page thet even today wé are unablé to'foresee the far-reaching tconsequen-
ges of the Declaration of Independence.

' This Decluration was passed by the Second Continental ‘Congress.
The delegates had been called for the purpose of listening to replies
%o the petitions that had been sent out By the First Continental Congress
particularly the petition to the King and the reply which the King would
furnish. A4s’you know, he sent an irmy and a sguadron of 'the Navy. In
conscquence the delegates had to provide for the exigencies of the occas-
ion. So they provided for an army, eommissioned Vashington Commander-
in-chief and created a Navy in which John Paul Jones uchieved distinction.
They raised money largely by printing batches of puper money; they ad=
vised the states to form state constitutions; they took charge of our
foreign relations, commissioned Franklin to go to Paris to negotiate
treaties with France, They made & treaty with Hollund, and they drafted
the articles of Confederation which served as the first Constitution of
the Unitad States = the second Government of the United States.
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The government under the articles, as a curious cne. The hmer-
scans had been suspicious of central authority, consequently they did
not want an official corrcsponding to & king who could act in'the way
George the Third had acted; so they hud no inderendent exccutive. The
Speaker of the Housé served s Fresident for ornamentel - social purposes
only. There was no independent judicieary; & rudimentary one, made up of
members of Congress, scttled disputes between the States. Several dis-
putes coeme up but only ond was settled by the Court - the one’ betwein
Connecticut and Pennsylvenia about the Vyoming Velley, near Vilkes=Burre
in Penasylvania. ' ' - - .

In this Congress therc ware wn equal numher of delegautes from
cach state but cach stute had only.one vote. It rcquired the vote "of
ninc states to pués a4 luw und a.vote of ull thirteen to_umdpd théfnrt—
icles of Confcderaticn. They were never umendcd. Most writers spesk
of the inability t6 levy tuxes us. the chief weakness of the srticles
of Confederation. Ih @ scnse that is truc because money furnishes the
sim.~¢ of government. Historically, the- chief weakness of the art-
icles consisted in the inubility to regulate interstate and foreign
commerce, coming to a head between liarylend and Virginia about the
navigation on the Potomac Liver. As you know, the Jord Beltimore
Grant extcends to the Virginia shore of the River. The result was that
if a vessel lying in the Potomac tock on Virginia tcbacco and corn,
thos¢ commodities werec subject to taxation by the State of Marylsnd
as soon as they were placed on boards 'Virginia retaliatcd beoause
she controlled the two cupes, Charles and Henry. The vessels had’
to go between thems ThHis went on for:meny years. Finally'some of
the far-seeing men of both States sew that it would not do. to con-
tinue in this way indefinitely. Medison was.particuiarly eager to
reach Q'settlemént. He talked it over with_ the Governor of Virgiﬁia;
who asked him to sec the Governor.of faryland. ™he Governor of
Maryland seemed reccptive and replied-that it would be & good “thing
to have a convention to mect im: 1785 to scttle the matter. Thiﬁ
convention met at Alexandria and the delegates wranglcd for several
days. 6ne afterncon Geerge vrashington rode up, went in, 1istendd
and saw.the course of cvents. He arosec and said.that he and ¥rs.
Vashington weuld like to have them come to Mount Vernon for dinner
the following évaning. on this, curiously, they agreed and accepted
the invitation ununimouslye g 2 e : ' '

How many in this room have been to Mount . Vernon? I am glad
that you 4l1 have, and I hope you have stood in the doorway of the
dining rcom. I am sure Generul 4nd Mrs. Washington put before them
a morﬁhy'repast. Then you werc there you might liave noticed that
big hamper of bottles. Vashington had the wherewithal to thaw out
their animosity. Having achieved this purposc he procceded to tell
then that the regulation of interstate und foreign commerce was
not one that concerncd Virginia and Maryland alonc, it concerncd
New York, New Jerscy, Connecticut, Rhode-Island, and lLussachusetts,
and it might be wisc to call a national ‘confercnce to scttle this
question. > bap . S AT st
: _They agread Yo call u national convention fo meet in annap-
olis in 1786. There were delegates:from five.stutes only. The
leading cnes were Hamilton and liadison. They said they could not

very well act for all of the thirteen stutes sc they asgreed tc

% * .
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meet again the next year at Philudclphia and in the meantime do all
they jeould to bring about #hc'séndiﬁg of delegatos by all'of the
statess They did so and all of the stetes sent delegates the next
year except Rhode Island. s - ' : ' '
Instead of surveying the work of +this convention through the
plans that were submittcd and the compromises that werc reached, I
« would like %o submit to you five or six nszmes of the leading del-
egutes. I am quite certain thut nc two of us would agree on who
they would be. I should like to submit my list, however. ¥
4t the head I would put General Vashington, not only because
of the Service he rendered during the Revolution but becausc he ser-
ved as President of the convention, presiding most impartially through-
out. Secondly I would mention James Madison, noWw called the father
of the Constitution becausc he had written the Virginia Plan which
was very largely incorporated in the Constitutione Thirdly, Benjamin -
Franklin - hardly second to Viashington in the service which he had .
rendercd to the country in obtaining the recognition of France and
the assistance of the French Navy and of the Army. - Without that we
probably could not have achicved our indcpendence. He was an old' -
man - over 80 years of age. He did not contribute very much to the
document itsclf but served as a peace-maker in the convention. =
Fourthly, I would mention James %ilson, df Pennsylvania, a
Scotchman, educated at St. andrews and Edinburgh - next to Madison
the greatest scholar in the convention. Thenevcér a question arose
as to whother 'a principle of govermment had been tried in Greece
or Rome, in France, in Groat Britéain or elsewhere, Vilson could
cxplain how it had worked and how it wculd probuzbly work in the
United Stutes. Fifth, Gouvencur Morris, the one who guve thew &
phraseclogy to the document - a rather good picce of* composition,
I think you will admite. I understund ydu have as part of your
study the recading of Machiavelli. Of all“those men in the Con-
stitutional Convention Gouveneur Morris was more like him than
anyone clse; like him in two respects - tHat he read books in
order to understand men and women better, and he knew how to use
his mother tonguc with idiomatic presiéion. Sixth, I vould huve
chosen Thomas Jefferson had he been therc.: He was serving in’
Paris at the time. dJohn ndams was serving st the Court of St.
James. Ve might take one of:the Pinckneys of South Carolina.
laybe Luther Murtin of Maryland. Possibly slexander Humilton of
New York or Rufus King of Massachusetts. The one T prefer to
pick for sixth place is Villiam Patterson of New Jersey, the
supporter of the old irticles of the Confederation. He was.will=
ing to have them amcnded so the United States could collect taxes
and regulate interstate and foreign commerce. He- conceded also
thut there should be a president and a rudimentary judiciary,
but there should only be onc house of Congress und equality be-
tween the statoes in that house. I would like to include him
because hews the leader of the lost cause and because he played
his part in a sportsmanlike way. Then he was voted down he
vdelded and if you will Rook at the original document in the
Library of Congress you will find his name affixed to it Ve
tend to underrate the leaders of the lost causés. I think that
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ig ‘true of John C. Ca@houn3 of Robert E. Lee, and of Jefferson
Davis,-as well. L i

Now I would like to draw some conclusions about the work
which was done by these men at Philadelphia. They had in mind the
eatablishment of three coordinate departments. They tock this from
the French jurist Montesquieu who wus exiled from France and went
to England. He admired the English system of government and wrote
two volumes on it. He thought he gave an accurate description of
what he saw in England, and that there were threc coordinute depart-
ments. He did not realize that England already had parlismentary
supremacy at the time. His mistake had its effect in our €Gonstit-
ution. You have the three separate urticles for the legislature,
executive and judiciary, and by interpretation of the courts these
three departments are considered coordinatc. It was not thought
by the members of .the convention that the three would be equully
important, equally influential; it was rather thought that the legis-
lative would be the most important. Consequently, it was mentioned
first. That wus the position of the colonial legislatures and the
position of Parliament in Greyt Britain. Toodrow *.ilson when he .
was teaching at Bryn Mawr wrote his book on Congressional government.
‘He thought then that Congress was the most important branch of our
‘government. I am inclined to think that when he became President
he thoupght the Presidency was the most important. It has. grown
relatively more than the other two departments. ' : -

The power of the courts to declare statutes unconstitutional
if they do not harmonize with the Constitution is not memtioned in
the Constitution itself.. The power is not one that is grunted spec-
ifically to the courts. Jumes ¥ilson, who servedin the Convention
and afterward served as Associatc Justice of the Supreme Court,
states that the Convention had it im contemplation. Anyway, the
courts have found sufficient basis for smmuming that-power and have
proceeded to exercise it from the time of Marbury vs. Madison dovn
to the prescent.

The Convention.provided for hard money. The men of the con-
vention were men of property. They had had morc experience than
they wanted with depreciated currency. You know that the Constitut-
ion provides: that Congress can ccin money. Nothing is said about
the issuance of paper money. Not until after the Civil ¥ar did the
courts permit issuance of paper money in time of peace. This is one
of the noteworthy instances of the Supreme Court reversing itself.

T+ was not mentioned in the Constitution that usuage would
form such a large purt in the changing of the Constitution. Ve have
the provision for amendment, we have the cHange in the Constitution
through judicial interpretation, but probably more, we have the change
graduslly through custom. I will mention a few instancese.

It is pretty well established .thut the President may not have
more than two terms in office. The mceting of the Cabinet and its
influence is bused upon cushome The‘WOTk.Of.thé presidential electors
in carrying out the wishes of their constituténts is based upon custom.
Political parties themselves grew up as & matter of practice. Washing-
ton Telt there should be no.political parties in the country; tﬁaﬁ
they werc an unsound, disintegrating influence und it would be better
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to have 'the‘differences irored out in the cabinets:  That is why he
brought in as Secretary of State Jefferson, and Hamllton as Secret-
ary of the Trcasury.' It was not long, however, befere he had tbo give
up this desire to iron wut the differcnces -and accept the resignation
of Jefferson. In this regard he is not unlike Prince Bismarek. in
Germany who also” thought hc could rule W1uh ut polltlcal -parties at
the beginning of the Fopire.
another feature recognized in the- Conventlon -and afterward in
the first amendment was the separation of church and state in our
country. The United States was.one of the pioneers in this. dlroctlon.
I have just read Norris! History of snnapolis, and maybe I ean, with
the-help of that, show how it was brought about“ He mentions that
the Paverend Doctor Boucher was: the recter at .St.. Anne's Chur ch, He
was a friend of Washington, who H"oubht his step-sen to be educated
by him. Then the Revolutionary movement breke DBr. Boucher became
‘rabid in support of the Loyalist cause. ¥ot only did the legis- . .
lature of Maryland confiecate his property but hLe was brodght to '
trial and convicted of treason., He was given a chance to leave,
which he dpparently did.with alacrity; _“But the clergy of the e st-
ablished church pretty generally supported.the Loy ralist cause in
opposition to the Patriot movement. It was one nf' the chlnf ressons
why Jefferson was instrumentsl in haying the legislature in V11g¢p1a
pass the statute of religious liberties and why the Con nvention pr
vidnd for the separation of church. and state In fact I am not sur
but thet it was because the Sultan in Turkey used the Moliammedan
Church as a means of maiptainin; himself that caused Kustapha Kemal
to bring about the separation of church and, state. The way the
Czar dominated the Gree or thpdox Church ma have been the rsason.
in Russia for Lenin to oring about the suparatlop of church and
state, * The support given by the Catholic Cliergy to Al rhonzo XIIT
may have been the reason for the sapara+1on of stat= and church
rPOﬂnt*y in Spain.. Perhaps & similar reason existed in 1 Mexico
in 1916, .
' MV teacher of Constitutional Law, Professor McLaughlin,
eritioned repeatedly that the greatpst find. of all made by the=
'do;ogatps in the Eonstitutional Convention was the pravision for
the oath of office. Mot only are Federal efficials sworn to sup-.
port the Ponstiﬁution of the United States but all the state off-
icals are obliged to swear to support it, and that is what keeps
the states from infringing upon sach other and from infringing
upon Fedzral powers. It kesps them funvtlonlng within their vprop-
er sphetes of authority.
o One of the biggest changes between the Ce:stitution and the
hrticles of Confederation was in the source of authority. The
_ Constitution ‘rests on the individual instead.oef .the.states. I
‘will assert rather baldly that the Urited Svates cannot coerce &
utﬁb? ‘and I shall draw some circles on the b“ackboard :They .are
not original with me, Burks A. Hinsdale.of Hiram College prooab
"tart 1a them. 'This one represents the United States and this one,
mreriappj_n,w it vecause there are some concurrent poware,; represe ents
a sta+e.' Ovﬁr here we haVP a small 01role representing, Captalﬂ i
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Bogman. He is a citizen of the U. S.; he owes allegiance to the U.
S., and the U. S. owes protection to him., He is a citizen of the
state of Georgia, so.he owes allegiance to Georgia and Georgla ewes
protection to him. The U. S. has full authority over the war power,
the making treaties, over money-making, over barkruptcy, and a large
number of powers. Georgia has full control over the marriage relat-
jons, over the relation between parents and chilidren, over commercial
paper, over education. There is no way by which the U. 5. can coerce
the state of Georgia.

Thet problem has puzzled several Presidents, Jackson and Buch-
anan particularly. When South Carolina passed the nullification er-
dinance Jackson did not seek to coerce the Governor, He sent troops
to maintain the citizens in their proper allegiance to the U. S., and
thereby held South Carolins. In Ruchanan's time, South Carolina seceded
from the Union. One of the members of his cabinet asked why he did
not send troops down to hold it in the Union., He said "I have read
the Constitution with care and nowhere do I find the President is
guthorized to call out troops against a state." Fe was right, but
he failed to see the whole situation. Lincoln had Jackson's view
of holding the citizens and thereby holdsng the states.

Perhaps that is enough of theorizing, I should have mentioned
the purposes of govermnent., I am going to disposs of that rather
quickly by listing the purposes given in the preamble of the Con-
stitution: to establish justice, insure domestic tranquility, pro-
vide for the common defense, promote the general welfare and secure
the blessings of liberty to curselves and our posterity. DNowhere
can.you find the purposes better stated.

I am grateful for your kind and generous attention.

--0)(o-

Colonel McCain:

. ' I think that you will all agree that Doctor Hiil has-
given us something of salue, but he stopped talking too soon. Are’
there any guestions?

Q. Would you care to forecast what might happen to Russia and
Italy bescause of only one party?

A, I imagine I would hai#dly be here if T couldrdo that. There is
only one party permitted by law in Italy and only one in Russia. e
shell be interested in seeing the outcome. At present they seem to

be functioning pretty well.

Qe You spoke of the increase in importanee originally attached to
the threc coordinate agencies of the goverrment, namely, the executive
in comparison with the legislative. TIs there anything significant

in the establishment of so-called bodies of concurrent jurisdiction
between Congress and such agencies that report to Congress through

the President, - the Comptroller General and such?

A, It is significant in showing the growth of power of the President.
You are familiar with the Myers case in which you saw the President
has the power of removal from office. 'The Precsident has absolute
power of removal and that has enhanced his importance greatly. In-
connection with the Tariff Uemmission, the Interstates Commerce Comm-
ission and the Federal Trade Commissien, those members are responsible
not to Congress but te the President. Of course Congress has hedged
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about considerably in connection with the Comptroller. It would seem
to follow from:the iyers case that he could dismiss the Comptroller.:
He hasendt attempted to do so. ' : i, RIS L S
Q... 'YWhat is the attitude of Congress toward this? - Does not it feel
that its powers.have besn matarially broadensd by these agenciés o
concurring jurisdiction? ‘the ehart of govérnment shows these agencies
and their concurring jurisdiction. "t - !

A., = Congrecs doss belieave that its powsrs nave béén broadened.: Per-
haps I ought not to say "Congress"; individual mempers of Congress
think they have.  The powers thab ars cxercised by thesé different
bodlss are administrative in character and comé within the scope

of exscutive discretionary powsrs. COngress prescribes the upper

and ‘lower. limits within which the ‘agencies can operate.

€. You did not mention Alexander Hamilton among your six men.
A. " vCuite trues In the first place Hamilton did not attend reg-

ularly. In the second place he was outvoted by Yates and Lansing,
the other two members of the Wew York delegation. He presented a
plan of his own - & very. radical plan. 'He was one” of the youngest
men in the' convention. In'my estimation he does not rank among-
the six. His great service.to the Constitution cams afterward in
connection with the ratifieation in New Vork. :

Q. In the last few years there szems to be a tendency toward -
the block system in our legislative bodys I belicve on several
previous occasions Congress hus been of # different complexion
than the Exscutive but I do not know if the block system has ever
been in cffect in our govermment previously. Have we ever had

any trouble over that? N ‘ ‘

L, If I understand the question correctly it is representation
of various intcrests in Washington throagh loobies before members
of Congress. Is that 1t% "

Qe I refer to the block in Congress itself representing these
various bodies. R _
A. ¢ We have had those at varlous timés, the Free Soilers, the

Free Silverites, and the Populists. We sometim&s think our tro-
ables are meore pressing than those of other generations, but if

you will read what they have had to say you will find that they
felt them just as keenly as we do. T do not nelieve the block -
system is making much trouble. The tendenéy in otHer Govermfents
is to give more representation .to blocks. The TFascist goveinment
is built on that principle. -That is true in Russia and to some
extent in the new German Constitution. Vhat we probably need to’
do.is to give more of a voics to the disinterested public. These
representatives of the different blocks make thems#&lves-felt in our
two louses of Congress but the di sinterested citizen is not repre-’
sented adequately. = " B ' :

Q. Lo you think it was the insention’ of the framers of the Con=
stitution to have semators appoited or have them elécted as:they .
are now by popular Yote, or do you thin that change was aslutary
one snd did not the senators fulfill the same functiens gs rapre-
sentatives? U : Ml i o R .

Ao It.clearly was not the intent of the fatkers in the "convention
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to have them elected as they are now, That is Hamilton's con-
tribution - he wanted them te be selected by the state leglslatures.
In his plan the Presidsnt was to be clected by electers and to serve
during good behavior. The judges were to serve as they do now. He
desired a rule by th: well-born. Vhether the change has been a sal=
utary one wariss with the individuals. The other day I stepped into
the Supreme Court Chamber which was the Senate Chamber pefore the
Civil War. The marshall showed me through with enthusiasm. He showed
me where the senators sat before the Civil War - where Webster sat,
where John C. Calhoun sat; Henry Clay's seat and Sam Houstonts. I
asked him if we hai as good senators as we had then. le sald he did
not think so. Maybe ws donot see them in the same perspective te-day.
The change hLas bein brought about and it seems to function pretty well.

Q. About that theory of the circles and Andrew Johnson. las

it rot his standing on that point that almost caused his impeachment?
A. It had a great dsal to do with it.

Qe The Declaration said all men ars ereated equal - not free and

equal. T cannot help but wonder that they sald all men are created

equal because at the time they were hodding the negro in slavery

and kickirg the Indian all over the countrys I wonder what they really

meant.

A I may have an idee as %o what they did not mean. Of course,

Jeffersor wrote the Leclaration of Trndependence, but he d4id not have

i mind squality in the sa2nge which I think Colonel MeCain has now.

fhe equality of men und women for instarce = that was not in Jeffer§on'5
, mind, nor was equadity between the ncgro and the white man. Jeff-

erson may have had in mind the equality of men of the Eng.ish race,

a theorstical legal squality without tuking into acceunt the proceed-

urel feztures of the law,

Q. In refecence to the estublishment of our thres-part form of

goverrment - I have just read =2 statement about parliamsntary zovern-
2nts in general. It saild that form of government was most zffective

bn countries largely made up of a landed gentry, & poor class but

small, and & small class without franchise. In view of the fact that

our own country had so much difficulty in giving franchise to many

clements does it not appear remarkable that we do not tend more to

the parlismentary form of government which Fngiand had. I cxnnot

visualize why we want a three form of government when the national

economy was based upon the wealthy land holding people.

A You have implied the answer to the question. The antipathy

of the Americans for the parliamentary system needs to be mentioned.

They had had experience with parliament - most unfortunate experience.

They did not understand parliament and parliament did not understand

the American ideas. The experience of the Americens you see had come

up through the colonial era and a great deal in the Conctitution is

due to the experience of that period,.and also to the experience of

the individual states. Massachusetts in its Constitutlon of 1780 had

that three departmental system. John .damms hnd been reading Morntesquieu.

Q. OQur govermment funcrions so largely in the hands of lawyers

we are given to pelleve that the law is based on precedert and decision.

I s it your belief that the Supreme Court has been guided by law and

precedent in its decisions or more by policy as it would seem?

A. My view is that the Supreme Court is the embodiment of the relgn

of law and is guided by law. In & few instances there have been
questions of policy but they have been subordinated to the legael,

P

The Court has incurred = great deal of unpopularity because it stood




by the law. T think that wis brought out in the Dred Scott case and
in connection with the child labor cases. The Supreme Court was un-
duly criticized in these instances. : - ’

- ==000=~

Celonel McCain:’

Poctor Hill, we are under great obligation to you for a most

interesting talk and for the time you have given us 1n answering
our questions,
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