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Gentlemen: 

C i 

Let us look into the popular assumption that the Government 
in business •should in general be governed by the ordinary laws of 
business -- an innocent-looking assumption that hides a long history, 
a complicated series of problems and some questions of policy of vital 
importance, particularly to the Army. 

~The assumption that when theGovernment buys or sells, 
employs or gives service, it is a "person" not very unlike a natural 
person or a corporation in the eyes of the law has not al~ys been 
made.~ It is not universally made today. There are reasons for and 
against~t. At least there are some limitations on its applicability 
that warrant our reexamination of the:whole assumption. 

.... Let us consider first the reasons for dealing with the 
Government as if it were an ordinary individual buying or selling, 
employing or being employed. In the first place, there is the ~ i 
advantage of simplicity. The .warp and woof of modern society i s based 
on the law of contract. ~Ve are accustomed to doing big thingsand 
little things by •means of this device - a sort of universal mac~hine 
for all kinds of business transactions. It is not the onlyleg%l ~•~ 
machine, or frame, or tool, or whatever you want to call i~, that ~e •~LI 
have for business transactions, but it is the most important. .... ~:c 

I want to emphasize how important it is before I go into~! 
question whether the Government should be asked to work with this 
machine precisely as the individual does. I have frequently; in meeting 
classes when I had more time than one session to summariz~ the wh0i411~ 
three year law course, pnt some such problem as this t0the~I~. I ask/ 
the students to name some contract they have recently made. It makes./ 
very little difference whether~or not they can define contract~ Nany / 
of them could give a better definition tha~ I could and recite i~as 
beautifully as if itwere a poem. ~any of them could t011 me ~he :~"~ 
elements ,-whether there are five or six or hventy. I don-'~know~! ~-~ 
how many. the various authors say there are, but they could tell me. 
Then when [ ask them to describe some contract they come back with an 
excuse ~hatthey have no~ made any. 0rbetter ye~,'theyfisharound~ ~ .... 
in their memories and tell of som@th~ngtheyhave done inconnec~ion]]i'~ 
with~uying a house a few years ago and insist that that ~s the~iia~i~i! 
contract they couldrecallmaking. Usually I approach %hesepe0ple i]i 
with just ~touch ~of good,humor and ask %hemsUch embarrassin~ '~:~/ ~ ~  
questions-as~whether ,they ha~e ~ver paid fo9 their ovm iunch~s %~/whe@~e~ 
they~hav~e ever b0ught or sold anything, have ever taken a train or bus 
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or taxicab,, whether they have bought somuch as a..newspaper; o~-.used 
~eiePhone ~ orsent atelegram, or bought a postagestamp, because 

every one Of th~se small acts consti~ut~the making of a contract.. 
In other wo#ds a more reasonable demand would:have been: "Name a 
dozen contracts you made this morning." 

We are completely surrounded by and immersed in an atmosphere 
of contracts. Hiring is a contractj renting is a contract; buying is 
a contract~ all kinds of relationshipswhi:ch we enter into have con- 
~racts at their foundation. A contract is not a piece of paper, 
legal cap or foolscap, with a great deal of writing on it, red lines 
ao~oss it and a seal at the end. Tha~may be evidence of a very 
;i$ortant type of contract, and it may be evidence required by law, 
but the contract itself is the most fon~less and easiest of human 
relations and it should be. Why? If it were not, life would become 
exceedingly burdensome. If every time you went .into a shop to buy 
s6mething it was necessary for the clerk to draw up a legal document 
or a questionnaire sUch as you are familiar with in the Government 
service , just think how business would be complicated. For the sake 
o£ speed, and we live in an age in which time is:of the essence Of 
our lives, we must hays simplified procedure in our contracts, 

In order to have simplified procedure a great deal of pre- 
liminary work must be done ~by the Business man, the lavqer and 
legislator. To illustrate~what pr~climimary work has been done in order 
that you may rush into a store and~buy what you need and rush out 
agaln, le~ me call your attention te one standard contract called 
the Sales Act whiCh has been adopted in ~lmest all the states and 
which represents the common l~w of the other states in practically all 
~ortant matters. Z~at is this Act? In about forty pages of ordinary 
book size it gives you the standardized contract of the average man 
making the averagepurchase of the ordinary type of goods. ~You 
pr~obablymake that contract unconsoiously asyou make others un- 
consciously. You donor realize that in walking into the store and 
buyin~ a tie you are signing your name to the forty pages of the 
Sales Act. You are. Of course that Act says that these are the 
stipulations you make if there is no understanding to the contrary. 
You can makeyour own understanding to the contrary if both parties ~. 
are willing. But we have not time for that nor, ordinarily~ the 
knowledge or.abilityor bargaining power to make extraordinary 
stipulations, so for all intents and purposes that is ~ the contract 
m a d e  by:ailof u s , .  ~ 

~ '  ~ -  Wha~ are some of the things in it? ~her~ is a section on - 

. warranties- . . . . .  implied . . . . . . .  promises:as to the nature of the goods yo u are 
buylng:$ If you:buy a.bookand you find ~hatsixteenpages are miss&ng 
or~'there are some blank pages, Or~some tern ones, you can take it bhck 
to  h  :bookls ore and sa " v nt a  erfect  ook "  hoyhave : 

warranted~that the book is complete, perfect. 2hey ihave-not-sa~d--S.O,- 
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but~tho Sales Act says they have implied as much. If you buy canned 
goods and whenyouopen the youcan find that the goods are not 
wholesome or fit for •food, presumably the seller has broken his 
contract and you c~n take the :~0ods back. The right to take an 
article back is what we call technically a "condition" attached to the 
sale of goods. The warranty involves a "condition" and something more, 
namely, a pro.mise on the part of the seller theft the condition will 
not be violated. Then if the condition is not fulfilled hc owes you 
not only an obligation to take the ~oods back but o lso to pay da~%gcs 
or make your loss good in some other way. Thus, if a ~oz~%n goes into 
the five and ten cent store and buys hair tonic which ~%kes her hair 
fall out, it is not enough for them to say '~7~e will Give you another 
bottle," or even to give the money back. They ~y h~ve to pay 
da1~ges as a result Of the breach of vrarranty. To state fully just 
what the promises to the custo~.er are would take a great deal of 
time in each case. It t~kes no time now, because of th0 prclizdnary 
work done by the draftsmen of the Sales Act, which applies to every 
one of these ordinary sales. 

With slight~odificatT6~B %he same thing is true of every 
contract we enter into. We live in ~ age of standsrdized contracts. 
For example, you get n 6heck and take it to a bank for deposit. All 
you do is ~Tite your name on the back. Perhaps you ~ke out a 
depQsit slip on the~bottoz~ of which is some fine print stipulating 
special ~atters that particular bar_k finds it advisable to put on 
the slip. Above your name on the back oi' that check I could v~ite 
quite a long contract or, r~ther, a series of contracts. You sign 
a half dozen or a dozen documents when you indorse that check. In 
the first place, it is a receipt; second, a transfer of your interest; 
third, a series of warranties ~s to the genuineness of your o~m 
signature; also some guaranties. Warranties have to do With 
genuineness; guaranties have to do with responsibility for other 
people. If the man who promised to pay fails to do so, and if certain 
steps are taken by the holder, you must pay. Yoffr doing so in turn 
may give you some rights a~Linst oth~rs. 

There are other doc,m~ents for which we shall not t~ketime 
but whichwould m~ke quite a bi~ heavy contract, perhaps a book. 
You buy a railroadticket. So~:iotinms you have a rather lengthy 
document handed you but that does not begin to bo your contract. If 
you get on the train and get off again in good health you forget all 
about it. If anything goes wrong you delve into tha~ agreement v~th 
reference to baggage- v~at is baggage and wh~tt is not - ~ i t h  
reference to s~fety bf aisles, safety of platforms, time t~blcs, 
an~<bhlng and everything that ~muy have led to the misfortune. You 
havea contract. Possibly if th~t,:contract had been written out 
you would have been given a fairly good textbook On the ]~ws of 
carriers. In this age~we~enter i~to complicated contracts by this 
method of standardization. 
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Furthermore, in this age we reduce many things ~o comtract 
form in our everyday life - things which fifty or a hundred years 
ago were not looked upon as contract questions at all. There has 
been a growth of the contract idea. Lot me illustrate. You come 
to me and tell me you are renting a house and the roof leaks. You 
think the landlord ought to repair it and he thinks you ought to. 
you ask mc what is the law. A hundred years ago, if we had been 
here, I could have mnswered. I could have turned to Blackstone, 
to the statement of the duties of landlords or, I could have 
answered a question as to the duties of employers, or the relations 
between husbs~d and wife as to property m atteTrs, du~ to support, etc. 
I could have looked it up in the law books of those days and stated 
their obligations. Today wc car~ot answer them so easily. If you 
ask me "Must I repair the roof?" I have to come back with the 
question '~at is there in your contract of lease on the subject?" 
Of course if you have no v~itten lease you say so, but you still 
have an oral one. WIhdt stipulation is expressed or implied there? 
~at is in the contract is a question of fact, not a question of law. 
It is the understanding that the landlord will do certain things or 
you ~ll do them, and no books can tell me, You have to tell me. 
You say "I don't kn~." .V~c have to dig deep4r into the facts in the 

no~ . 
case. It comes down/to v, hat dld you say but to what you would have 

said if you had said anything. Then perhaps you are living in aD 
apartment house, and I ask '~/~at do the other tenants do?" If you 
are living in an apartment the roof has no peculiar relation to you 
that it has not to some other people. Or perhaps there have been 
past dealings he%Teen you and ~e landlord the last time the roof 
was leaking. There is a practical interpretation by you or some 
other tenant. All of them will throw light on the intention of the 
parties. You have to probp into the actual facts of the contract 
mmdo. Formerly, it depended upon status. The status df being a 
landlord or tenamt carried certain rights and certain duties not 
easily changed. Today we start out with the question '~at ~s the 
agreement?" If we look at the general practice of landlords and go 
back as far as the customs of Blackstone's day, we do so only to 
throw some ~ight on what you probably intended if there is not any 
evidence to show what you ~ctually intended. ~fe live in an age of 
contracts - an age in which we assume right off the reel that 
relations are what people intended them to be - that the status of 
a man is not the basis of his rights and duties, but that his 
contract is. That has affected our attitude toward a great many 
relationships in life, including our relationship with the Government. 

In. England they look upon office as a kind of property, 
Tha%iidea'has its roots in the past when they looked upon. everything 
as property that they could. In America we have a tendency to look 

upon public office as a n~-~tter of contract, not of property. - a 
contract with the Government. !~oro and more do we look upon the.. 
Government as a person or corporation who can make ordinary contracts 
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~nor~inary ~erms and be held to them lnthe ordinary way. Until 
recently this thought made little progress, because if the Governm@nt 
made a contract it could not be sued. Recently efforts have been made 
to make it possible and practical to sue the Government on its 
contract but that we have not gone'the whole way is shovm by the 
ease with which Governments can dodge their obligations, For instance, 
if theywill not pay in gold as they have promised there is nothing 
you can do about it. But in the% ordinary contracts in which A agrees 
to sell to the Gover~ilent and the Govcrnment agrees to pay there are 
courts in which you can get a judgment and when you get it it looks 
just like any other judgment. Tl~ere is a difference, however~ If I 
have a judgment against the UnShed States I can't pick out one of 
the public buildings smd have it sold. I can simply beseech someone 
in Congress to get them to appropriate the money - they have appro- 
priations to t~e care of judgments against contracts. We have come 
very near to the idea that the Government in contracting is just 
another person, with all the advantages of simplicity corLuected with 
that idea. 

• -.j 

On the other hand, it has certain disadvantages, certain 
limitations, and we have put something in the law to meet those 
limitations. In the first place, the Government is in a position of 
advantage in that it can stop coi~etiti~n when it-~s.nts to. The 
Government runs the Post Office. It does not run the Post Office on 
the basis of ordinary business. It does not have to. It can say 
"Nobody can compete with us." It has m monopoly by just saying so. 
In the second place, it can run the Post Office if it sees fit, not 
so as to give each n~%n what he pays for but so as to give to the 
people at large and in the long run, the most advantageous national 
service. It can say '~[e will charge as much to send a letter to 
California as we do to send it to the next tov,m." SUppose the 
railroad said "Vie will take youwherever you want for the s~me 
amount- San Francisco, New York, or Baltimore." That would be an 
entirely different story. So the Goverrnucnt is not limited by the 
idea of competition or discrin~nation or the idea of any particular 
kind of fair dealing. / The fact that it is not limited puts its 
contracts on a curious basis. Furthermore, it can dictate its end 
of the contract and you~sign on the dotted line. Presun~bly it will 
be fair. 

There is another eiemerL that distinguishes Government 
contracts from those of the private individual. Some of the old 
books express it very curiously by saying that the Government never 
came of age. It was always a minor. That is a roundabout way of 
putting it. It means that just as the law deals with a child in a 
curious }~ay so as to protect it against fraud, just as the law allows 
a child to repudiate its contract, so does the Gover~nnent allow 
itself a second advantage of checking up on its pro~ses, or extra 
protection against over-reaching and unfair dealing. In modern times 
that extra protection takes the form of a ritual. 
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Take the city gover~i~ent. If the cibywants to buy anything 
from a lead pencil to a new city hall ~he cQntractm ust fqllow certain 
stepS which are laid down by its charter or state statute. There 
must be~ generally, a notice passed around asking for bidders to get 
the thing 0n a competitive basis. There must be a certain amount of 
publicity in connection v~th the~xpense and other limitations; bonds 
may have to be put out and the contract voted on by a certain kind of 
meeting; it has to be in v~iting, etc., etc. The details differ but 
the idea is the same throughout the country, In other words, if you 
rush in and build a bridge for a co°unty or an asphalt street for a 
city or do whatever else there is in the way of furnishing materials 
or service without going through these fornm~lities you may find that 
you cannot collect. And if yo~ arc an officer of the city these 
rules become the law by which your everyday life is governed. All 

this is true in civil government. 

Let us turn now to military affair s~ Here, too, the Govern- 
ment has largely adopted the position of a corporation for buying what 
it needs, for employing and being employed. Is the contract frame- 
work of business society today fitted to the needs of the Government 
in time of war? You can answer that better than I. We try, of course, 
to fit abnormal activities into the norn~l picture. We try to deal 
with the needs of the Government on a matter-of-fact basis, but it is 
getting %o be increasingly difficult. In the last war we dealt with 
thehuman side of the service one way and the contracting for needs 
in another way, and we came through the war with the realization on 
thepart of many that perhaps that was the wrong plan. Perhaps the 
drafting of industry was quite as essential and, after all, a 
smaller encroachment of personal rights than the drafting of the 
individual conceded to be necessary in time of war. That has been 
emphasized because Of changes in the underlying fact. It is trme 
today/as it has never been beforc that mobilization for ~r is mobili- 
zation not merely of men at the front but the mobilization of the 
whole nation and its resources, and the more we realize that the more 
we rcalize that the contractual phase of the Government's dealing~ 
with thc question may be inadequate and ~qy call for extreme modifi- 
cation. Shall we begin with the notion that the ordinary laws of 
contract apply to Government contracts as far as practicable? We 
come to ~ the necessiby Of: studying the essential modifications of the 
contract principle for Government, first in civil matters, and then in 
military, and then in the intensified situation found in time of war 
when we have a complete disrlupt$on of thc economic picture. Prices rise, 
Certain commodities, and the most necessary, become limAted on the market. 
Merely to have the Government go out under these conditions and bggin 
bargaining at n~%rket rates iS,first of all,a sign of unpreparedness of 
the worst kind, If you say '5~e will make up for that lack and get what 
we need," it is still a needless limitingl °f the efficiency of the Govern- 
ment%0 apply the ordinary Contract principle of everyday life %osuch a 
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situation. So I come back again to the question I raised at the 
beginning: to what extent is the ordinary law of everyday life 
which is reflecte~ best in the contract system, to what extent is 
that :mnneed of modification to the particular kind of business 
matters in which you as a body are interested? To raise the question 
is not to solve it, but to raise it may be the first step - at least 
to do away with the mssumption that this is the only way in which 
anything can be done, that the Government is just an ordinary person 
and that it must Tit in with the law of contracts as developed for 
the business of ordinary persons. 

To solve the question we must get over a number of hurdles. 
In the first place, there is the constitutional hurdle. The Govern- 
ment cannot confiscate property without due process of law. There is 
the power of eminent domain, i.e., power to go out and buy at the 
market rate what it needs even from an unwilling man. Can the Govern- 
ment do more than that? Can the Goveri~ment acquire that which it 
needs without going through the formality and details of the private 
contract? These are the constitu~iQnal hurdles. Some of them have 
been overcome. Under the police power of the state it is possible to 
destroy property without ~king compensation for it. That is con- 
sidered due process of law under extreme conditions. For example, in 
the Baltimore fire of some years ago in order to stop the fire it 
became necessary ~o dest~y some buildings in its path. They probably 
would have been destroyed anyway but in order to save the city it 
became necessary to destroy the private property of citizens. They 
could not~ait for the process of law and eminent domain. Eminent 
domain did not apply anyway. It has been held that the Government 
has no obligation to the individual whose property is taken that way. 
Generally governments will make compensation. You can go as an 
humble petitioner to the Government and state the conditions under 
which the property was taken for the general good and on some basis 
or another a voluntary compensation is generally made by the Government 
after the emergency is over. 

There are situations in life in which something similar to 
what is done in maritime law on shipboard might be appropriate - where 
something is s~crificed for the general good and the generalpublic is 
made te bear,.on the basis of an average, its share, and the individual 
whose property is destroyed is made to bear only his just share. That 
has been so in old times - in order to save a ship and the people on 
it the managers of the ship could throw off anything on it but if 
they tossed out my cargo I was entitled to compensation so I would only 
bear my just share of the loss. I am not saying that the Government 
has to do this. If the Government is fighting the hoof and mouth 
disease and it kills my cattle for the general welfare I am n0t 
entitled to any compensation, and so in such a conflagration or 

-7- 



calami'tY as war the Ordinary principles of peacetime negotiation do 
not literally apply; so while we have a constitutional hurdle to 
'overcome in our feelings as to what Government dealings should be, 
we have at least intimations as to how these hurdles might be gotten 

crete 

I want to say just one word beforeI close and throw the 
meeting open for discussion about some recent tendencies in connection 
with the contract principle not only in Go~erm:~nt n~.ttcrs but in 
general affairs. I pointed out that there was a general tendency 
from status to contract, i.e., from the condition in which you try 
to answer questions about a man's duties as dependent on his status, 
down to a condition where we try to find out what he bargained for, 
We frequently get the same answer, but there is a different point of 
view and I have suggested that today the point of view is to ask 
"what is the contract" instead of "whs, t is the status?" We have 
recently been swinging back to status; we have been getting away 
from contract. It shows itself in ~%ny ways. We are calling mo9e 
things public utilities, and then directing them what to charge, 
what service to give, and so on. The Gas Company cannot Imoke a 
contract with me that is different from the one ~,de with you. Now 
wc ho~r arguments to extend the principle to include dealers in 
gasoline and fuel, in ice and necessities of life in general. 

~e find in trying to get out of the depression there has 
come a tendency to tell us we cannot n~ake contracts this:or that way- 
the Securities Act, telling ~nder what conditions you can sell, what 
representations you must ma.oke, limitations, etc. There are limitations 
of freedom of contract; the Minimum Yhge Act, Hours of Labor Act, etc., 
ill of these statutes that are passed and which are getting mole 
common, in which it is stated "this is your bargain, anything to the 
contrary notwithstanding," all of these are getting us away from the 
freedom of contract idea and back to the status idea. 

So we must bear in mind that perhaps the freedom of contract 
that was rampant in the middle of the nineteenth century will not be 
in the twentieth century. It is a question of tendency. Since I 
mentioned the Securities Act I will take that Act as my illustration. 
Fifty years ago it would have been possible to ask a larger what your 
rights were as a stockholder in a company, and he could have told you 
without Im%owing anything about the ,stock. He could have said "If 
you hqld. so many sh~res of stock in such an@such a company you have 
such and such rights." If you go'~G a law%'er today and::ask that:' 

• :about lt. You.ask- question the answer is !'i do not know a_uything " " 
"Cin I vote?" The answer is ."I don't._~a%~,~, Let me.see your ishare. " • • . . , ' : ' . :  

: ,~ . :  . , .  . .  ' - • ,, ~ ' ~ s : t h ~ t ,  h e  of sto~k and ~h~$,Is.~[~t~d~9 n ~t. : Thqn %~te~ he 
does no% ]~0w. He Wbuid~'h~ve to see ~heS~hi@ter of th~ company',and 
Berhaps have to go back to:the minutes of thb Cbmpiny an d see the 
&t~tement made when~his share of stock ~ras issued, perhaps read some 
kind of document wh~ch's6~gcS '~tb: st~e~andwn$ch may be 150 pages 
long and!rather hard to get at. ." !i.~ .... ~;)/ . 

.~ .! 

! 
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,, I n other words, it has become a ~ttvrof individual contract, 
th&s question 0fwhat are the r~5~hts of the stockholder, and 'already 
we are feeling there~ctibn a&ainst the results of the point of view. 
People are c0mplainingabout the obscurity of the thing. ~ It really 
means that if you want to buy a share of stock you need the advice of 
an investraent man to find out what is ahead of you in the ~my of 
claims. You would have to get a lawyer and he would have to probe 
into things not easily accessible. 

" There is a clamor for standardization prczisely as there 
was in insurance law thirty years ago. At that tiL~, no insurance 
buyer kne~what he was getting~ He did !~ow that ~.~ case of an 
acCident the company could point out reasons ~hy they were not 
liabIe. Of course, you could hardly have thought of these things in 
advance. Unfair and one-sided agreements were made. The result v~s 
that statutes were passed stating that when you buy insurance this is 
what you are getting and certain things shall not be stipulated. We 
probably are in for that sort of regulation on stocks and bonds. 
Everything has pulled over to the side of the issuer of stock. The 
public does not know what i% is ge~ting. Perhaps the kind of laws we 
will have will be standardization laws going back to the situation 
wehad fiftY years ago. In other words, we are going through pendulum 
movements back and forth, between more and less standardizing. 

If that is true in private contracts how much more ~y~:i~ be 
true'in public relations? 

Now t~t we have discussed the general nature of legal 
business relations, particularly the contractual aspect, knov~ng that 

the Government must do business as a great buyer and tO some extent a 
great seller, must employ and be employed, I leave with you the 
question I raised at the beginn~.ug: To what extent is the analogy 
between the Government and the private contractor perfect and to what 
extent should we depart therefrom in handling the Government's business 
in the future? 

I shall be glad to hear any suggestions and shall attempt 
to answer any questions. 

Q, You have'covbrsd very fully the change in fundamentals, 
-freedom of contract, etc.; can you ~eoke any con~nt as to other chsmges~ 
as for instance, in competition due to our understanding of competition 
todmy; and perhaps what the pern~nent change may be S.s the result of 
the~N~ a6tivity ? . ! 
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. Competition.has long ~been considered the life of trade. 

by-   hlch  ow r  ents . w o u i a  . . . . . . .  . 

places:safe for the buyer. It has been ~ theOrY ~°f economics rather 
than law but the lawhas taken i% up ~nd we insist upon reasonably 
free competition. It goes back to the early days when it was to 
prevent people from standing on the n~in road and buying goods the 
farmers brought in and holding them for res~le at monopoly prices. 
The law has objected to that right along. The Sherman Anti-trust Act 
of 1890 goes on the theory that to keep business alive we must have 
competition. That does not mean that all co1~etition is good; it does 
not mean that the law has not frowned on unft,ir coL~i,etition. It has. 
The Federal Trade Con~mission Act appointed a co~n~.~sion to study and 
prevent m~fair methods of competition co~@etition which destroys 
competition. For example, where a trust goes into a part of the 
country where it has competition and undersells, and drives out the 
competitor, and then raises prices to whatever it wants. The law has 
always counted on competition. Now we have reached the stage where 
the man on the street is not so sure of his remedies as he was in 1890. 
Then everything ~s blamed on the trust. We were getting into a jam 
of one kind or ~mother in the late eighties and the climaxwas 
reached in 1893. In 1890 people thought that if you got rid of the 
%rusts andrestored competition everythingwould be lovely again. 
Today the man on the street thinks we have had too much regulation of 
big business. Vie have kept the door open for competition and the 
time has come to look for another remedy. The Anti-trust laws are 
suspended for tWO years and dealers are encouraged to get together 
under Government watchfulness and cut out competition in some respects. 
It is em experiment. I do not believe i% goes so far as to give up the 

whole principle of free competition. It will not le~d to so drastic a 
change. It n~%y lead to a series of rules and regulat{ons for pre- 
vention of certain aspects of competition and for promotion of certain 
kTnds of companies, but I do not thi_~kwe are ready to do away with 
~the whole principle of trying to keep the market in condition by a 
certain amount of unrestricted competition in certain fields. We 
still have that ahead of us as long as we have private capi tal. 

Q. Wehear a good deal about unfair practices. By what test 

are we %o find the standard as to what is fair and what unfair? 

A. I think that is a business question rather than a legal 
one and it ch~%nges as business practice changes. Something fair ten 
years ago may be unfair today. I will give you an example of that. 
If you will look into old law books you will find a definition of fraud 
which says - "Fraud consists of misrepresentation of fact knowingly 

!made'or with reckless disregard of truth or falsity, tending to mis- 
iiead, and actually misleading a victim so as to inflict~damages. 
,That is the definition of fraud. They repeat that today just as well 
as they did a hundred years ago but when you come to the question 
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'~at ~s meant by 'mislead'"things change rapidly. You can all 
remember when advertising carried with it the preslnmption that it was 
an over-statement and in some parts of the country it still does so, 
Wen I was a youngster people used to say "That is what the advertise- 
ment says" very skeptically and today you are mere likely to say that 
if the advertisement says it, it must be See There is still a doubt 
but it is quite different. Presumably the advertisers would not dare 
to say things that were not true. Y~at has changed? The law? No. 
The standard of practice has changed. A m~n might say to you "I 
believed i% - I saw it in the advertisement." If a ~m says that 
today a jury is likely to believe him. ?~hy? There is a difference 
in practice, based largely on the attitude of publishers - based, too a 

on some other things. There has been a rise in standards of adver- 
tising which the law recognizes. Take the different industries. You 
have been swapping horses and the man has told you some pretty tall ones. 
Tell a jury you believed the~l and the jury will not believe you believed 
them, at least in some parts of the co~try. On the other hand, if you 

go into a jewelry store on Fif~m Avenue and the clerk tells you a 
diamond weighs so much to the tenth• of a carat a jury wiil probably 
believe you believed it. The law of fraud is flexible enough to take 
cognizance of' business changes. The fact that twenty years ago itwas 
considered fair to F~x certain things in certain ways may not mean that 
it is fair today with definitions made a little more accurate by 
Government bureaus of standards. On the other hand, it may be that 
the thing works the other way, That which was unfair ~:~enty years ago 
is today fair. 

Take Hudson seal coats. Twenty years ago they began talking 
about Hudson seal coats. Everybody knows it is muskrat. The lie has 
been told so often it is just a formula. It does not fool anybody. 
~a% is fair means what is the best practice current in a particular 
line of business. I do not believe the law can go very far in listing 
unfair practice. If we were to define fraud very accurately saying 
"This can be prosecuted by law and this cannot" we would put a 
premuim on those things most likely to be practiced by tricksters. The 
definition is an invitation to go just outside of it. I have not 
done a great deal toward defining unfairness. Thc definition should 
be left flexibls and changeable rather than ~m~de into a proposition 
of law. If there is one ~air practice which stands out like a sate 
thumb and you want a remedy it is all right to pass a statute if you 
make it clear you are not excluding anything else. You may clarify 
without limiting. 

Q. The question I want to bring up is one pertinent to all 
of us, Wen we are out on active procurement for the ~Tar Depar~ment 
in the field, in procurement planning, we cannot be given eight cei~ts 
a mile for each trip, so they sipply us with automolilcs. They can 
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carry six or seven men. ~7e are not supplied with drivers so we hs~ve 
to drive them ourselves. We go on definite, specific orders and 
many times we are required to wear a uniform. If we have an accident 
The Adjutmnt General will not do anythin~ about it. The blame is on 
us. Have we no v~y out of that? Is our money subject to confiscation? 

A. You arc perfectly right. The Government is not an 

individual and it cannot be nnde into one. The Government camlot be 
held responsible without its consent. If I send a in~n out to buy for 
me I am subject to certain competitive char~es to which the Government 
is not subject. Y~at ought to be done in this c~se is a very interest- 
ing question. Y~e have had it thought out in citicso I~c have worked' 

out a most illogical but practical result. We say that the city is 
~o persons. On its business side it is like a business man and is 
responsible for the acts of its servants. On its Goverrnuent side it 
inherits from the Crov~ of England the idea that "The King cn~ do no 
wrong." It cannot be sued. If you are in the City Hall to pay 
your water bill and Wile you are there the ceiling falls on you, 
you can sue the City Government. The Water Department is contractual. 
If, however, you were in the office of the Tax Collector, you cannot 
sue. The Tax Collector is on the Goverrnnental side. If you are run 
over by a patrol wagon, you have no comeback. If, however, the 
garb~ge collection truck strikes you, you can sue. It simply means 
that you have to be careful about what strikes you. You see, it 
grows out of the heritage of the past - the Government cannot be sued 
on its governmental side. y~re cannot do away with it entirely and the 
hardship falls sometimes on the member of the public and sometimes on 
the individual in the service. The actual state cf the law you 
mentioned is absolutely cor~oct. The Judge Advocate General will not 
defend you personally if the cl~im is brought against you. Of course, 
there is one ~=ing to fomenter. Your position is the same whether 
you are driving my laundry ~gon or the Government's automobile. YOu 
could be sued when driving my laundry wagon but you probably would 
not be because it is e~sier to sue the proprietor. In practice it 
means that you would not be sued and if you were I would protect you 
to protect myself and I would probably have insurance to protect me 

in advance. The Government ~mill not do that, 

I have not solved your problem but we agree there is one. 

q. ?rouid you care to give an opinion as to the constitution- 

ality of the recent repudiation implied or actual of the gold clause. 

A, i think it is •perfectly constitutional. On strictly 
Constitutional grounds I think it trill stand because it can be so 
closely related to the extremely full power of Congress over coinage. 
Gold from time immemorial has been the substance for coinage and 
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and Congress can dowhatever i% wants with gold. They could have 
saved a lot of time if they had not repealed the eighteenth amend- 
ment but substituted gold for liquor. Then we would have a closed 
market on gold and an open nr~rket on something else. Actually the 
resolution means to remove the market for gold. New the President 
has announced a new n~rket for gold. They made a compromise and 
created a ~rket for gold, but up to that time we ~nrely had oro- 
hibition in ~ealing with gold - prohibition about naking contracts 
for demands in gold - and so on. Congress has pov~er over banking 
and over raising of revenue as ~el! as over coinage~ There again, 
remember that Congress is not limited as the statc~ are in the 
matter of interfering with the obligation of contracts. A state 
cannot pass a law saying my contract is not good. Congress can do so. 
Congress can pass an act making it illegal to go on vith a contract. 
It should not do that. If it does it in certainv~ys it may r~u into 
other difficulties - taking property without due process of law. If 
it feels it is wisdom to do that the Supreme Court has nothing to do 
with it. I think it is constitutional. 
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