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PROFESSOR NATHAN ISAACS, :;IIARVARD GRADUATE SCHOOL 
OF BUSINESS ADItflNISTP~TION 

Gentlemen: 

In presenting the speaker this morning I am not going 
to recite to you all the degrees that have been conferred upon 
him by the universities of this country but I am going to tell 
you of the positions which the various universities have called 
upon him to fill. He has been Professor and Assistant Dean at 
the Cincinnati Law School; Professor of Law at the University of 
Pittsburgh; Professor of Business Law at Collunbia University, and 
he is now Professor of Business Law at the Harvard Graduate School 
of Business Administration - truly a record of which any man might 
be proud. 

Professor Isaacs is a distinguished scholar in many 
lines, an author of note, and a veteran of the World War. He is 
a valued friend of the ~my Industrial College and his lectures 
are eagerly looked forward to each year. We are delighted to 
have him with us this morning. His subject is "Legal Aspects of 
Business." 

Professor Nathan Isaacs. 



LEGAL ASPECTS OF BUSIRTESS 

I am always glad to get back to the Army especially 
under conditionsofthls kind when you find bayonets bristling 
and all that sort of thing in your momning's paper; then the 
average citizen begins to feel iris a good thing we still have 

the 2n~y, Not that the average citizen becomes more militaristic 
under these conditions -quite the •contrary. It is rather that 
heshares the realization that the Army•is wha~ the~krmyunder- 
standsitself to be - a great bulwark against the necessity of 
war. 

I was very much pleased to be invited to come back 
again this year to carry forward the series of talks that l have 
been privileged to give hsreo I will uBe a moment to summarize 
what I said last year and then you vrlll see that what I ~vant to 
give today is just a close-up picture, as the moving-picture 
industry puts it, of one of the matters suggested or flashed 
before you in the course of last year Is discussion. I know that 
you wer~ not all here last yearl some of you were, but I believe 
the talk was ~meographed so that if anyoneTs curiosity is 
aroused he may be able to see where this close-up fits into the 
larger picture. 

I spoke last year of the Government as a legal person- 
a person in the eyes of the law. That is a little legal fiction 

that we indulge in. It is a convenient sort of fiction. It means 
that the whole la?r of contract can just be thrown into a new 
field - a law that was meant to operate between two real persons 
now Will operat~ between the Government and a person. The law 
of trusteeship which was made with two persons in view becomes 
applicable and th~ Government can become a trustee or a beneficiary. 

The law of agency comes in and the Government may be the principal 
or agent; the employe r or employee. So all through the whole law 
rules which gre~ up with natural persons in view now may be 
adapted and applied to Government relations, 

The question that I raised last time and that I left 
with y~u was thisi: To v~h~ extent it was desirable tO deviate from 
that convenient soheme in which the Governmeht is looked upon as 
iust another person, and I pointed out to yo u that though we 
could not go on ind~fini%e!y with the theory that the Government 
is subject to all the laws of contract, v~ had to deviate even 
for petty municipal governments in their dealings as purchasers. 
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For them we had to"  hay&: some kind of special regulations, hence 
the requirement of bids before purchase, Otc. It was much.more 
true of ~he larger governments, the.State Government, and :the 
Federal Government. Therewere' d6v/a~ions .that,had boon f~und 
nacossary, in history and that we:rd made in .the law, and we"con- 
sidored the possibility that still groater deviations wo.uld be 
.required in the future. Certainly in time of .emergency land 
especially for military purp0sos,: particularly in time of v~r, 
it seemed necesscLry to deviate from the simple pattern of con- 
tract in certain respects. Merely to have the GOvernment go 
into the market as a buyer and compete, merely to have it go 
into the market as an employer,subject to all the rules and 
regulations of the individual employer, was obviously not an 
adequate solution of the whole thing. 

There are two sides to the question. In the first 
place, in our 1Qgal system, which you may visualize as a sort 
of solar syste~/~ i t is disturbing to have a vast body or group 
of bodies moving ~around without an orbit. It is disturbing to 
the whole business system as well as the legal system, which is 
just one way of looking at the business system of a country, if 
one body can act and is expected to .act on different business_ 
and legal principles than others; so it is obviously desirable 
to try to stick %o the idea that the Government is, after all, 
just a person. On the other hand we have this principle: a 
fiction of the law is not a fact, after all. To. say the .Govern- 
ment .is a person is no% to tell the 6ruth. " So long as a fiction 
is useful it can be Utilized but it should not ~ be stretched to 
a point where it ceases to correspond tO the realitio#./ Hard 
facts,, and emergencies are very h,~rd facts, must control the 

situation. 

Vfith that general problem in mind~!;~iet us O!oncontrato 
our attention on jus~ one of those Governmon~ roiationS, V~o 
could of course i&~lus%rato our point with o~ses: and historical 
facts about the Government as a stoclcholdor or as an employer of 
labor or the Government as a competitor in business, or the 

G0 er ent -sta o, Federal or city   ' as a or i suror 
Or as"  i f fd  o  er" or ' tenant,  one subjo  s woUld 
g ive  ~an ekeoe-d4_ngi.y i n t e r e s { i n g  h i s t o r # : . b n ~ " % h o  ~ o~e: i ~ o ~ n t ~ i n g  
up t o d a y  i s  ~ e  GoVernment as a p u r c h a s o r . i  '~ . ~. " i : . '  ii..-, i .... 

. . . . .  ~ .  . , . . .  ~ ,  ! ~ . ; . .  : "  , :. : . . . .  

When I' %a~ed t0 you last yoar i was" ~v0rking on a 
little series of essays, that have since appeared in print, on 
the various kinds of purchasers. One dealt with the consumer 



as a purchasers I To what extent does the Uniform Sales Act 
meet his needs by giving the standardized implied contract that 
Would Ordinarily be understood in his dealings? V~q~en he goes 
into a st0rc an~ buys an art&cle and says nothing, that Sales 
Act~ Covering about fifty pages of ordinary •print, • says: This 
is his contract; on the question of when title passes, on tlio 
question of rights of the disappointgd buycr~ what implication s 
are to be read into the description of gooda, etc. 

Smother study was vrlth reference to ~nothor type of 
purchaser entirely the dealer purchaser 2 - ~rhat actually 
happens in the v~.y of developing hum0-u relations when a dealer 
fills his shelves. Obviously his position is a little different 
from that of a consumer. His special terms are different. He 
knov~s a little more abot~t the goods. He is more of a specialist 
and the chief thing he is interested in is that the goods should 
be merchantable. The consumer is interested in their usefulness 
for other purposes. The credit basis is different. Roughly 
spoo~ing, we may say:that consumer credit is based on v~illingnoss 
to p~y. Dealer ~crodit is bas0d on ability to pay, 

There is another type ef purchaser, the industrial pur- 
• 3 chaser. There wc have a different picture. The manufacturer 

has an organization v0ry frequently to handl0 his purchases. The 
manufacturer probably knows more about the goods that he v~ts than 
does the person:from whom ho buys. The manufacturer sends out 
specifications in a~vanc0 and tests and examines his goods, He 
V~nts a sot of promises and warro~nties based on his SpecifiCations 
that differ radically from the premises vrlshod in connection with 
the quality of goods and description of goods by either dealer or 
consumer. He has a different relation in n~ny other respects 
from these others, ~se different that if you examine a batch Of 
order forms you will find that they read many modifications of the 
impl&ed contract of the Stiles Act into their transactions. Take 
one illustration. The Sales Act lists a groat ~ny implied 
~arranties where:~o u buy goods from a dealer. There is an implied 
warranty that they are morchamtablo , standard goods. N~l~ore you 
rely on his judgment, and he knows what purpose the goods are 
bought for, there is an implied warranty that the goods are fit 

i!l"The Consumer at ~Law, i! ~173 ~nnals of ~he $~nerican ~tcadomy of 
' Political and social Science. p. 177 (May, 1934) 

2,,The D0alor-Purchaser, '''~ 1 Cincinnati Law Review 373. (1927 ) 

5"The Industrial : • Purchaser and the Sales ~ct." ~4 Columbia Law Rev. 
~ 262 ~1934)The ~sabjelct matter of those three articles is touched 

.. , ||'~" ~ • - . .... on in the article on Sales ~ the author in Vol.XIII of the 
Encyclopedia of the Social Sciences. 
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for that purpose. When you turn to the manufacturer who buys 
goods, the industrial purchaser, he is worri0di~about • very 
different matters. He would like to have a warranty that he 
will be protected from any kind of patent litigation. That 
matter does not bother the ordinary consumer. If I happen to 
buy a lamp that Violates somebody's patent, wha~ of it? Nobody 
is Going to come into my house and take it away. Nobody is going 
to sue me for any amount of money nor ask for an injunction against 
me. They haven't the oannunition to go after such small purchasers- 
SO, the consumer does not worry very much about ~!~e patent Situa- 
tion although the patent law does no~ say merely that no one else 
but the patentee can make or sell but also that no one else may 
use the article, so you are technmcally violating the patent by 

using it. 

But suppose I manufacture and buy ten thousand radio 
tubes or automobile wheels to be incorporated in articles that I 
am making and that will be Sold. Then I am big enough to be f0ught 
and it may be very inconvenient to discover that the articles I am 
buying in largo quantities Violate Somebody' s patent. So you v~lll 
find in practically every order form a special warranty that the 
goods do not violate any patent and that if omy trouble results 
the seller of the goods will assume the responsibility of handling 
the case and meeting oxponsos~ ~ So the industrial purchaser has a 
different set of realities about which tO make his contract from 
either of the ~ther two. 

Now I reach a fourth kind of purchaser with Governmental 
purchasers, Their needs, too, are distinct. To make a single 
sales law, or code, or contract to moot the private purchaser's 
need and the Government purchaser's need is just as unfortunate as 
it is to make one system on the theory that it will meet the needs 
of these other three types. In making a close-up examination of the 
Government as a purchaser, let us think of~he theoretical • possibili- 
ties as to the piace in which we put the Government on these pur- 
chase arrangements j I can think of nine of them at Io ast. 

First, we may simply think of the Government ~s either a 
consumer-purchaser, as you think of yourself in buying a •pencil 
(when the Government buys several gross of pencils); secondly, 
you may think of the Government as ~just a ldoaler purchaser, or 
thirdly, as an industrial purchaser; I% ~ is like the industrial 
purchaser in many ways- it has a forc~ifor the examination of the 
goods, has ability to notify the producer vhat it wants. But that 
is not all. The Government ~y ha~e alspe0ial practice for itself 
in certain things; rather th~ spo:c:~ai~iaws~ sP ecial practices, in 
connection with its specifications, ii~S !Standards-, its tests and 



inspections, which may put it in a class a little differen~ 
from these three, perhaps in a class with the very largs~of 
industrlal purch sers or even in a separate class. You age 
f~fllar vdththa~inthe~Army, You know of the lists, of the 
books of specifications that are prepared from%ime to time , 
not merely for az~munition but for every%hAng else that the 
Commissary Department or any other department of the Army ~uld 
handle. T~ke a c~se~somewhat out of the ordinary commercial 
Channels. It is illustrated in the matter of trade names purely 
as a matter of practice, not of law. There maybe no la~ against 
buying goods by trade n~nes instead of by specifications yet 
%here iS a great tendency on the part of the purchaser to specify 
bydescriptions rather than trade names. In fact, when a Govern- 
ment officer whose business it is to make specifications Uses a 
trade name trouble usually results. In one instance~ during the 
War, a specification called for Camel cigarettes and the officer 
in charge of approving the shipment said he had no Way of finding 
out if they were Camel cogarettes. The machinery does not fit, 
but for a purchaser vdthin the channels of commerce it n~y very 
woll fit, " 

Still, this fourth class into which the Government pur- 
chaser may be put, differs from the others only in degree rather 
thank ind. 

The fifth possibility, one actually usod a great deal, 
is to give the Goverlmnent as a purchaser special laws generally for 
its protection. There is nothing new about that. From a very early 
age the old books used to say that the Crovnq - the Government - is 
always under age. That is a curious way of stating, through a 
fiction, a simple legal result. If the Government is a person it 
never reaches the age of twenty-one in the sense that it can always, 
as an infant, repudiate the contract in which i% has not received 
value. Furthermore, the Statute of LLmitations doesnot run against 
it any more than it does against an infant. If i have been cheated 
personally , and I wait too long, maybe t~n-ee years, maybe five, my 

< right has gone forever, ~ But as for the Government, there is no 
: Statute of Limitatiohs. ~tVhenever the Government Sees: fitto 
• prosecute its ClAims that arise through purchases %ha t are not 

acdording ~o specifications the Government can act as it sees fit. 
The G~veznment has been somewhat in the position: of an infant 
rather than in the p0siti0n of an ordinary doaier, Fhrthermorc, 
this doctrine %hat you hear so much about and which is no~ the law 
and never wa~ ~ Caveat emptog<i- in the sense that the buygr must 

take,what he getS;and canno~ complain of his own foily -~that 
(d0Ctrine which d0esnot generally apply to ordinary bhy~rs, does 
::~not appiy to the i GoVernment at: all, It applies to: ordin~.ry buyers 

<~in•a<~e~y modified form, You ~ are held tO have v~iv0d<Cortain 
• clauses, to have given up certain claims if you had a fair chance 

to inspect, and if you have inspected and accepted the goods after 
knowing the defects you, as an individual, ~%y have no standing in 
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Oourt~ To.that extent perhaps,, caveat emptor applies. 
Special laws have de~eloped giving the Government a d~fferent 
legal position when we consider it as ~a buying person. ~.~Ve 
have added to these laws by statut e. ~ 

I have already mentioned laws asl to bi~dding. The 
City Council or School Board may find that it oannot go out 
into the market and buy the simple things it needs. There 
are laws to the effect that these Government departments must 
advertise for bids in certain definite vrays, and must receive 
these bids and open them in-certain way~, and then are bound 
within limits that differ, to accept the best bid. ~at is 
the best bid is a matter of definition. It is not necessarily 
the low.eat bid and whether the Government is bound to take 
the best or may choose between one or two, depends on terms 
Of the statute, but this whole law of.requiring bids is a 
development of recent years in recognition of the fact that the 
Government is a very peculiar kind of purchaser and every day 
we run into cases where people have overlooked this fact, ~Te 
:find cases where it is contended that the bidding v~s not open, 
fair and square as it should have been. We find many cases 
where people have sold materials to counties through high- 
powered salesmanship, and even one case where a bridge was 
built without the necessary preliminary steps and the county 
could not be held to pay a cent on the theory that it had not 
made a contract and could not make it except bY the channels 
of these special laws. So there are special rules for the 
• Government as a bidder, and they are different for different 
parts of the Government. For the Army yo u know how closely 
they have to be followed in order to make a satisfactory and 
binding contract, and the Government may increasingly be looked 
upon as a purchaser to be described under-this fifth head I 
have. suggested - a purchaser with special laws. 

There is a sixth possibility that I want to look into. 
The Government may hide behind its exemptions. There is an old 
English doctrine that we inherited, "The King can do no wrong." 
In England, on this basis, they reco@uize the various crowned 
heads, of India, for example, as a n~tter of expediency - as 
independent, crowned sovereigns -a~d these gentlemen who wear 
these crowns ~are immune to every kind Of prosecution in 
England, civil and criminal, if they want ~to plead their 
privileges:. Some of our states have repudiated debts and you 
can't do anything about it. you can't sue the!United .States 
without., its cOnsent. The United States h~s been more liberal 
than most states of the Union or.tha~ mos~ foreign governments. 
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It has established a procedure through which yo u can 
practically sue the United St ate:S on ~ contract claims by 

a Swe:eplng general statut0ry consent, We have a Court of 
Claims; ii~_~s not really a court in the ordinary sense. Its 
jurisjdicti0n is limited and its judgments cannot be executed 
~gaihS~ the will of the united States. It cannot handle tort 
Cases, but in Contract cases it can give a hearing resulting 
in h finding;othon if the United States respects its finding 
the United ~ Sthtes can pay d~mages. 

We have been even more liberal than that. We have 
passed laws which set aside money to pay claims successfully 
prosecuted in the Court of Claims, but any time the United 
St a~es sees' fit to leave out that section of its Appropriation 
Bill or:nOt ~0 pay damages, there is no pov~r on earth that 
can make it do so. We cannot Sue a foreign government in the 
United States even if the foreign goverrnnent is repres0nted 
here by an ~ agentf the fact that it is a G0verl~nent we are 
suing is enough to throw the ease out. The matter Teads to 
some very unpleas~t complications in everyday life. If you 
are so unfortu_uato as to have your machine smashed by a patrol 
wagon there is nothing yo u can do under the law in the courts. 
On the other hand, if it happens to be a garbage collection 
wagon o~wned by the city, you can sue the city, the theory being 
that when the city is acting as a corporation On its business 
side it iS::subject to liabilities, but on its government side 
it has an immunit~ inherited from the old kings of England, 
the sovereign' s i~munity. If you are going to be hit by a 
ceiling failing dov~ on you in the City Hall, you had better 
do it while paying your water bill rather than your tax bill. 
Personally, I think this relic of the past is nonsense and I 
think such steps . ~s have been taken to do away with the vested 
right o£ sovereigns to do ~rong are in the righ~ direction, 
and .vet, speaking as a lawyer telling you not what the law 
should be:bUt what it is, there are many vestiges with us, the 
Farley case for example, of the doctrine that you cannot sue 
the sovereign. 

That in itself distinguishes the Government as a 
purchaser from all of the other types and if the Government is 
not liberal:and sees fit to depart from ~he ordinary rules of 
the gamoj (because a rule Of law that h~s no means of enforcement 
may just ~S~well not be a rule) it ca~ d0 so. To say the 
Governmen~ is bound~by contract bu~ that it does not have to 
pay any attention to you in court is just a w~y of saying it is 
not:bound. The law is ~ncompletc unl6ss the means of enforce- 

~ me~ '~ .  go  ~ h  i t  . . . . .  @ 

" " - There is a Seventh possibility sometimes used t o  
handle cases Of the Government as a purchaser. I will just 
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mention eminent domain, where the Government needs real 
e s%atle (or for that matter anything elme). There is generally 
a statute provided by which the Government C~ take any thing 
through a forced purchase if the cromer is not ~illing to sell 
it, and pay the individual not the price that hSlsets on the 
thing nor the price that the Government SetS, hurl the Price 
set by a jury. That power is not limited in the Government's 
needs. The Government might delegate the po~zer~to various 
other kinds of activity, such as railroads, many public 
utilities and some kinds of endeavors ~vhich are no~ public 
utilities oven. Certainly if the railros~d lays out its right 
of wr~y through your back yard you cannot ~Std/p~ lt, hut~ it must 
pay you for what it takes. Public utilities can lay v~lros 
across your property, or put pipes under you r ~propQrty under 
this power of eminent domain, but you must be paid. Of course 
the state itself can exercise the po~r of o~ncnt don~%in. If 
it needs land for a •park or city h~ll or street or anything 
else it is making, it may proceed by this powe r in which it 
becomes purchaser through forced sale. 

I may say i n passing that once upon a time there ~was 
a question as to vzhether the United States had this power of 
eminent domain. There is nothing in the Constitution about it, 
but the Constitution says: "Powers not exPreSsly delegated to 
the Congress arc reserved to the States,!' Since there is 
nothing about it, it was argued that states can exercise such 
a po~er but the United States cannot. The first case that came 
up had to do with the Post Office in my homo town, Cincinnati, 
when they Could not induce the ovmors of the land they ~ranted 
for the Post Office to sell. They went to court to get it 
through the power of eminent domain, all ~he ~ay through the 
Supreme Court, and they said the United S~atcs had that power. 
It v~s an Understood power of the sovereign. The United States 
was a sovereign, and since it could build a Post Office of 
course it could exercise the right of en~nent domain to get 
the land. 

There is an eighth pessibility, at least in some 
mattersl, of finding a legal niche for the Government as a pur- 
chaser. Or, porhaps you would say that is not the position of 
a purchaser, but of a taker. The power of confiscating for the 
public good under police power, That is a~dangerous?power and 
it is arguable that it does not exist. The very fact that 
eminent domain exists as a reasonable way for the Government 
to take, is a Constitutional argunnent against it I' s having power 
tO take or destroy what it needs without paying for it. Yet 
this police power of the state to protect itself in special 
situations and proper cases is older than the Oonstitution, and 
in a great many cases of special importance we ge back to these 
old theories with reference to public health, safety and morals. 

i 
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The state can take forcibly, without compensation. For 
example, ~ ~ma;y be~a~ matter of police regul~tions such ~s we 
saw during~the ~ dGys o~ prohibition when, as a means of enforc- 
ing the law,~ the state or Government confiscatod uthe l.~quor 
that was illicitly in the market and destroyed i~. (T~y 
were supposed tO ~estrey it). They confiscated ~automobiles 
and other vehioles ~used in carrying illicit liquor, Special 
statute said they~ could do it and they did. The police go 
into/~ambling den and s~sh the apparatus, and it is curious 
what they will smash when they get started. _An ordinary ~hair 
they figure was used in the gambling, so they sn~sh it, a~ 
there is nothing to bedone about ~ it. 

The ca~ble inspector of a state might destroy diseased 
cattle, or an inspector might go on your land and destroy 
diseased pla~utS, Or, if there is a fire raging such as raged in 
Baltimore, some years ag O that threatens to destroy a great part 
of the city they might use dynamite and blast some of Lthe houses 
without promising to payor paying for them unless the state 
sees ~it. So there are many situations where the state can 
destroy~ithout due process of law, as we generally understand 
%he expression, without eminent domain, and without really pur- 
chasing ,~ all, but they are exceptional situations and govern- 
ments refrain so far as possible from i%. If theyhave done it, 
except in punishment or prevention of crY_me they will frequently 
reimburse the person from whom the property has been taken. 

The ,ninth heading s ...... uggestlng a possibility for handling 
the ~GoTermment as a purchaser or procurer of things it needs, is 
where ].the Government assumes control of industrial plants. That 
is ~matter Of degree ..... The control assumed may boa slight 
dcgree~o~ control but ~the Government has constantly assumed more 
and more control of industry. But the control ~that the Govern- 
ment assumes in an emer~gency may be extensive or even complete. 
In wur we use the expression "Commandeer" or some similar ex- 
Pression . The Government~nay go in and say to the owner of a 
plant~, after it has made an attempt to get him to produce what 
it naeds- "We ~ill take ~our plant and run it. Of course we 

..... v~ill compensate you." As time goes on I thi~k this laStmove 
will become more common. It ~ll have to be ~orked out in more 
detail. Iris not a matter we can safely leave to the emergency~ 
iogal machinery should be provided in advance. In the late war 
it~waS do n& 16n doubtfu!ilegal ground]more or less with the con- 
sent of the(person whose plant was cOnm~qnde~red, sometimes,with 
more ~orless of a threat as to what would be done if the owner 
would resist, Some times the owner did not resist in fear that 
he would just be ignored or that the Governmen~ v~uld produce its 

u~owngoodsl in/Its own pl~nts.L iThe matter has notbeensuccessfully 
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workedjout~ ~In the~ war there v~s a strong ~feeling on ~ the 
part of ~ many men that ~. certainly it~ :is ~ less interference with 
one's rights'to ~ have his wealth commandeered~than it is simply 
to•have his ~llberty taken ~or the same general• end. ~[any 
utterances from ~ important sources have been ~ heard ~ from time 
to time that " if there • ever is such ~ War again industry will 
not be allowed to profiteer but willbe commandeered for ~ the 
general~ purposes of the nation as well as inan power. 

I have suggested to y~u itha% t~e ~C~vernment is a 
peculiar kind of purchaser and may be dealt • with and is dealt 
with zs such a peculiar purchaser in these various v~ys: the 
first ~hree~! do not put it down as a peculiar purchaser9 the 
others are no~ complete in their operations, they are not 
always clear; some are very obscure, such as confiscation and 
commandeering, but they all represent a hierarchy or Government 
exertion 0f~power in connection v~ith the acquisition of the 
things it needs. From a legal point of view the first things 
I have mentioned are simplest and to a lawyer that is likely 
to be a tremendously ~ Strong argtu~ent. The Government is dis- 
turbing~his scheme by being exorbitsLnt and acting otherwise 
than industry itself, and for a long time that conservative 
attitude of•the lawyer has been read into the statu~es. 
At most the Government can make its ~ ovni rules and regulations 
very much as industry can. That was the lavq/er's a~%itnde. 
He resists the later theoretical possibilities and resists 
them in the order in which I ha~e placed them more and more 
as being outside of the ordinary legal orbit. He ~hasin 
truth isomething more than a mere lawyer's prejudice in favor 
of the more • re~gular way of doing things. There are clauses in 
the Constitution that indicate that ~ the Government must ~ try to 
assimilate itself to the positibn o~ an ordinarypurchaser when 
it goes out into the ~ market to acquire ,~ what it wishes or ~ needs. 
There is another disadvantag@ in getting into the law all these 
methods when the • earlier Of the methods listed~will work at 
all. The departure ~ fzom ~standard ~ys • Of doing things! is up- 
setting - upsetting in mOreways thah you might realize if you 

• "t 

haven'~ thought about it. ~ ~ ~ .... ..... 

That is to say, the standard contracts of purchase 
take care of so many detaiIs i~ons ne~er~thin~s of, th&t .... when 
one uses non-standard methods ori-~ forms .~ ~e is quit e~ likely to 
find out he has destroyed the~whole picture. If,~ins%ead ' Of 
buying without saying a word, in wh~oh case a fairly reasonable 
~contract is~made, you sign ~n the dotted line of a p~per;pre - 
pared by the ~seller you hay@ an entireiyl different S~ory con- 
fronting you. You may Tind when[your[au~omoblile does no~ work 
or your radio does not work that the paper yo u signed has 
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denied yo u certain rights which you would ord~inarily expect: 

~": ...... ~ ! " " Ye-~-we have to face ~h4 fac~ that the tendency Of the 
Governmeh% -as d-pnrc-hs.se~/is} mere~"!and moreaway from the: simple 

" d0ctrine ~ t~at the Government is ~jus~a pers0n. From the practical 
" " view~Qint ~- %hfs~ is what it~-means , to you. In a v~r instead:-of 

going :0u~: fnt0 ~ the market- :and ~-~sgefng ~hat is- there- and-buying it 
• or-in~is{ing, as in the late war, on having .new spegifications 
and ordering things to be made according to them (which~-~s 
harder), if we go to a firm and say "We v~&ll take your factories 
and put officers in charge," we ~hrow on you the burden of all 
that there- is in industria~l"-manage~en~, and that is distinctly 
the tendency. A differen~ ~ega$ Trsanework sets up a different 
set'of ~fUnct~ons requiring different tra~nin~ from that of the 
simple le~ga! framework With~iQic}~ v~ started. 

In closing I w~t ~ t6 :cail attention to one case that 
has distdrBed business very mucA--since last year. The case is 
very fam~iiar to you SO I &6~-'i~/have to say very much about the 
facts. It is the case in w~ic~ ~he: air mail contracts 'were 
canceIed.: :~qat is interesting":~o;me, and to business,, isthe way 
the matter was handled in the Cburts when some of the ho.lders of 
-these contracts attempted tO sue the Postmaster General and the 
Postmaster-in New York on-the theorythat they had contracts with 
the~Goverrnment, that there hadbeen no hearing .and they had had 
no ChAnce to defend ~hemselve~ Congress had simply passed an 

"Act maklng it possible for the Postmaster General•t6 decide the 
question in his bwn ~ay and ff~he: decided that any particular 
airmail company had been guilty gf bidding in a v~y that was 
not accor~ding %0 lav~, then not only would the contract be 
canceled, that v~s bad enough, but the person would be ex- 
cluded from any other air mail contract for five years there- 
after. This matter wa~ brought into Court by someone who 
claimed he had spent millions of dollars in the belief that 
the contract ran to April 1936. He was informed that he was 
out of the picture so far as. this contract was :Cencerne~d and for 
five years thereafter. The Court refuse/d to entertain the case, 
on the~grbUhd:that:tl~e united ~S%&tes CoUld not ~e sued v,~thout 
its consent. ~~- The fact that:" i~ ~s :~ an officer an~/~0t the-United 
States that was normally being sued did not make any difference. 
The real party in the case, the Court said, was the United 

: stat~s,:; '~-~Th~:cas'e d e c i d e d  on: t-~it .  g round  h a s  a~akened:  t h e  
bhsiness~ w0~,i:d~:~%e the fa6t %ii~a% When one deals Witlii~l~e . United 
-St~-e@ h6:i-::i§~eali~g -- with a " p e ~ u i ~ a r  pUrchas~rj--/nd :~herb t-he 

cancel~ng its Obligation of contract, if-a-stat~ep~.diates a 
c o n t r a c t  y o u  can  go i n t o  t h e  Supreme Court  .and i t  w i l l  say  t h a t  
t h e  a c t  i s  u n c o n s t i t u t i o n a l .  The Dar tmouth  Co l l ege  c a s e ,  f o r  
i n s t a n c e ,  v~s founded  on a c o n t r a c t  o f  t h e  s t a t e ,  
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The United States can pass an act impairing the 
,-0bligation of contract, The mene f~ct that. this.. ~ is possible 
hasl been exceeding!~ distUr~ing,'~to:',.business |- ze.g~r, dless ..of 

.... '- the:.merits of the case<i~is :the , fact . .that .a case of.-this ~kind 
• .-.can .be handled by saying ~he-.:Sni~ed States doesl ~no~t.i:see fit to 
:jp@y.-:There is the same repudiation, in m.crel~-~chauging the 

g o.!d. Qentent of the doIlar ,. .It -,is exceedingly. ,-disturbing ~to 

busime ss. ~ ~- 

1-.,_--~ - :-- : . ~:-~/~ -"-. . . . . .  ]~ :- ~ ~ - " 

. - From the point, of.vie~ of the quest.ion~pre.sented 
- here~tod,~y, the stUdy of.the spec.ific phase of my.last year's 
- ..discussion -. that being whether -the Government. is just an 

Ordinary ~party and can ,be. made. such. - and this ,year-. t s -..whether 
in contracts of sale the Go v.~rmm~nt S~hould be-mad& an ordinary 
purchaser- the case has this force: it is highly undesirable 
~to depart from the self,impes~d obligation .of th e Federal 
Government or of the stat.esL.,.-.!n..general~ they.should act as 
,nearly as possible like ordinar ~ contractual par.ties, It is 
highly~undesirable to depart~-~from that. It is .... ~a .-solf-imDosed• 
obligation as a matter ef law;. i.t calls fo r mod-ific.ation in 
times of emergency, Such. modification is notnow, it is: 
developing and growing stronger,, and ~rith change of ~legal set- 

. .up there is a change..in, the_-facSual sqt-up invo.lving, I ..believe, 
a very, very serious consideration for these .Go~er.nment agencies 
..which have heretofore been g r.,eat .buYorm and.~ich .under a new 
legal set-up .become buyers v~ith more detailled indus%rial.~duties - 
even.-with the possible extremity in .an emergency:of.~-having to 
~ake..over the detailed work., of ~ industry - substituting- the 
" Government as a producer for-the(Governmentias a.purchaser. 

. . . .  :"[ ... ." . . : 

- ._. . . -  . . . .  : . : - - - o 0 o  . . . . . . . . . . .  , 

: ,  _ : .~  ~ -  ~'"  i ! .-, '~ : : ' J ' " " , . . "  

,_ C o l o n e l  Joz .dan :  . . . :~,  .: ..... . ~- , . . . . . . .  

~., . .P, rofes sor Isaac.s ,has very kindl,y .consented .~o answer 
~ y  . q u e s t i o n s  w h i c h  t h e  C. lass. .may d e s i r o  to~~ask.- .  ........ :. 

~ .  - i  A t . ~ h e  t i m e .  t h e  bodL~• o f . ' t h e  u r~no~ .~n . , so !~ ie r  : ~ s .  b r o u g h t  
• to.   ,i  on.tho t h e    Pre siaont . `bZO  , d 

 : n ber of. utomob !eS , re, removod S om. the 
t h e r e  ~ n d  ~bad ly  damagOdo .~ ..wonder... i.f you -~eca l l~ -~whe the r~ .o~Y  

~ . . :  : - [ : : : .  .~.....'~..... ! : . - ~ : -  - ! . . : . - . . : ~  . , .  - ...... . . :-~t - : -  . : :r--.., .  : , ~ J . " ~ : . i  : -  

. : - .  . ! : - . . . ~  ,-. : [ : . i :  - - . " • 
, . , . .  _ . 

-12,,- 



..... ::)I':~:I~:"I]!:A~,/:: Noi,~_t: d~o ' no~,~ib:U~!/~io~t Us tre~%i/.~hs~ que~stion.-as an 
. . . . .  On . : in  the firs  Ldoubt,     hether 

t h a t  pa : r%icul~r  :.kind. 0 f  acridly o f  d e s t r o y i n g  aut0m0b~lPs i n  
o r d e r  t o  c l e a r  a t r a f f i c  jam i s  j u s t i f i e d .  It- z~ay haw..::. .... b e e n  
a d~ugerous  s o r t  o f  s i t u a t i o n ,  Assuming t h a t  t h e  p o l i c 0  were  

- j u s t i f i e d . . b e o a u s e  o f  a te:r.rib:le: P O l i c e - e m e r g e n c y ,  suppose i t  
we~.e :-Considered tO be i n  t h e  samo. ;c lass  w i t h  g e t t i n ~  a t  .a . . . . . .  f i r e  

--- p.lu~, by  smash%ng a hole:  ~hrou~h ..t:he windm-r Of your  c a r  -" you 
a r e  :not e n t i t l e d  t o  compensa~i0n. :  " I t  comes t o  t h i s :  i f  t h e y  
Wo~e not justified in .doing it.,~, y o u 9an.-claim.compensatiQ_n. 

..... . ~. q, - The co~oelation .o£.the air-mail c.ontracts brings to 
my)mind-:that right ~after:the Armis-ti0 ~ cancelati6n 0fl ogn tract s 
was Jv.ery generally dons' -In ~the Or~ance Dep~rtmont we had 

: ,fou r ~housand contracts involving foUr billions of dollars 
which.were canceled and me.st ~of them hadilmo.~canaelation clauses. 

: .... The Sover~.ment vP~s nob bonnd by the contracts and did not want 
" to be. They were cancoled:bu~ we got by' ' .. -_ 

_ • " A,-.-~ If the Govermmont ~.wunted, to stick :to. its rights it 
c0uld Say"G0 ahead ~d sue me." The Government ,could not be 
forced by court procedure to pay. On the other hand, th~,t 

~ would-have been exceedingly. . bad, policy. ~VCo .might be, involved 
~again and business ~v~uld be afraid ~o get_into such a situation. 

. ~Th0~Governmen t didos ~ryj.i~se thing to pass laws for compensa- 
;rich/of :thos.e pe.o~ple :whose contracts wore canceled. The actual 
administration of that sort of thing is exceedingly difficult 
and time after time the Government got through with i% With 

! ~the minimum of--desez~ad, criticism.: There .were situc~tions~ where 
:pegple wore undoubtedly ovor.,paid or underpaid. -:I donor 

_ ~ .... believe the Gover.nment-,~ll .be caught .~gain~.without a csmcelation 
; Clause. . . . .  ~ .% .... 

. . . .  . . , _ -  . . . . . . . . .  : . : '  f ) .  " . : .  . . F " :  " 

~-; :.:..: . Q . -  .Assumi'ng ~in t ~ e  .of peace  t h e  C~vcrnment does n o t  
. .. dos.ire, to:..as~ fo.r.., power ,.gf.commandeering, and.yet.business gets 

so disturbed from this Upsetting of contracts..~o th e .point 
wh4re no corporation will bid, is there any power by which the 

......... Government ocu'l ge t  what.it, meo.ds? 

~ .  ~ . .  . /  : . i  . ! :  . . . .  . ~ . . - 1 " . "<_  - ~ ' : " .  . : ;  : ,  . " " " - "  • " ; . . . .  " . . . .  

A. v~:'!.!t, ;is' exceedingly _danggrous to spread the :idea _, ~r.~ong 
~bnsiness men ~hat the Ge~erzLmont is an unroliahlo customer, so 

. -~. : ,_. / : :  o., tha~ business ~dll bo afraid to ~spend money on Government need~. 
~.:: :_~ ,.if.such an idea wore to become~ goner.al .it wenld mean that who- 
" 2 ~e.-ve~de~!s with ~he Go~ornment~.will be :sk-impier ,~and .do. ale s s 

~..  : : .  ' Q f £ e c - t i : v . . e : :  j . o b ,  a n d .  tha~-~sor~, . ; . o f  : _ t h i n g  , w o u l : d : f o r c o  ~ the Ga~ern- 
:/ '~::., menl;.,-~LO:~"ge~' :dp~ ~-.%0 . ~s-ot.hpr;. ond Of.!th~ s:oai O .an d be in a 

. ': : .. ~ .pooro~ :~:o,si~:ion to ~go Out .~and .b~y. ~hat.:it _needs. - . " 
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Q.- As I under~stcaid your statement about the man going in 
..... ~'.o ipa~ii~is"~axcs~::an~d =if ~he ~:Coil~Ag ~el! :on :h~::ho would, net 

hav~o-redress, but ii~ paying-his ~Wat~0r reii~jhe ~,~ul~d,:-~dodS - that 
m e a n  

i .  - This distin6~ion b-ctwSen: ~tho -~usin-0s"s: sfde :and Govern- 
ment sid6appl~ios ohly to""6i%i:f~S and even thero-..it"~iS '6~bjoctcd to 
as obsolete and ~ndosirabl~.':=~%~Or all, a oi%y-i.s-~ cor-pOration. 

" I t  d o e s n o t  a p p l y " t O  a t r u e - ~ . g 6 ~ 6 r ~ , ~ o n t  b 'Ut  i t ~ y  a p p l y " - % o  s o m e  
' new institutions to- Which ~If~ Goveri~m. ont iS--irdsortin~g :-.t:eday. 
Suppose,- instead of doing something by employing officers, it 

- undertakes t0~ac'oomplish a task by means of-a Government-controlled 
' " corporation (a_ud WaS~i~o~::iS- !j-Us'~ f~ull : Of thom::t6ddy),'~-i~ ~ i  ~ht 

" conceivabiy lay ftsoi"~"Ope~ t o  'd~,a.~go-§. - i s i t - -  pro~e6ted .by 
r o a s o n  o f  t h o : f a c ~  t h e f t  i t  i s  a G o v o r n m 6 n t -  agO~dy.~ - o r ,  : haS  t h e  

" " Government vcithdrawn its protdc~io~by giving it~:'~':'di-ff6~ont form? 
An exceedingly difficult quosti6~ %hat has- boon"shiod at :rather 
t h a n  d e c i d e d .  " " .... : ....... ~:~ - "~- ' 

" " " Q~ - ~ m t " ' w m s - % h c  i d e a : - b o h i n d  %1i0 G o V o r r m i c n t  a g e n c i e s  a s  
. -  . • . -  : ' % .  . . . 

_ corporations?:./ " . 

A. -~Thcro is a case in one ef~ho lower Fod6ral=c0urts in 
~ Which the contention ~was just -th~t..".:Tho G0verrmicnt V~S free 

to claimimwnmity if it w~n~eff:=t0~:butfrom the f~c~-t-ha~ it 
" " acted thiS w~y, i~ V~s :implied ~h~"~it c°nscntod ~t~ ~-hav6 the 

' a g e n c y  S u e d .  " ' " " :  ~ " ~ " " " ~ :  

" " Q. -In 1933 a businOss maA"~.entor-6d i'flto a-~5ont-ract.. With the 
Government to supply"ma~cr~als in I:§~.~ .~--ThdSo ma~erials"~crc 

"" alloys of goldJ The:prlce w~s fair~udbas0d on-lohg~experienco. 
Ho entered into the contract in good faith and later'~th6:=Govcrn- 
mont changed the priqo of that gold so he could not buy it and 
sell it to th8 C~vcr~ment ' on the-bfd price ~-and-maEe~a .profit. The 
legal principle of that v~s:-Sound, but what Of the z/6rhl~and 

p r a c t i c a l  a s p e c t s ?  : -::- " ~ . . . . . . .  : " " . . . .  -~-~~"~":: ~ 

A. - There is no doubt about the moral and praeticai--~a~pects. 
Even from a legal point of view the man might argue that by im- 

~-~ plfCation"wHen the Goverr~ont piss6d-'tho Ac~~-taki~gg01d out of 
:" , the ~ordinar-y~ch6mncis it ~ de~s%ro.ye~:it~ ~c6nt~rac~%h~ai ~-rdi~£tTon, so 

,~-: ........ ~O~-w~s~:~der" no furth0r 6biiga~i0n, ~ . I~ thi~:/tliat:~'las~ " year there 
~ .... ~s: ~a ~6ht:doalof discus-sibh"~mS ~ ~ jus~ ~ what wu~s~hmpponing_ to 

...... they woro~putti~:gg0i~d into t~0V:Eigh~benth ~5n&m6n~=~ns~oad cf 
liquor~: seriousi~ i meant -~ha~. ~: :~i6m:th6 iegal ~ po~in~'~6f ~ view, 
that is tho-pr6~sent Si~uation~ab0~t ~ gold, you--canno"c"~r~-ffic in 



it excep~ as the Government allows. They allowed liquor for 
medicinal purposes and now they allowgold for industrial pur- 
poses. It is not an ordinary article of commerce. Suppose 
a man had a contract to furnish liquor to the Navy and then 
Prohibition went into effect. The man could not furnish it. 

Qj - You have argued about Government corporations here in 
Washington. ~i~at about the Tem~ossee Valley Corporation? That 

engages in all kinds of contracts. 

A. - I would have to look at the statute again to make sure 
if it v~s in the nature of a subsidiary. I thi1~c it is. If it 
is, then of course the argument we put forward before would hold. 
There is a possibility of the Government doing this in a half- 
hearted way and creating an agency of which no one can say 
whether it is a corporation with a separate entity or a bureau 
v~th no separate entity. Some of those csses are going to be 
argued in court because Congress did not alvmys have a clear 
idea of wheat it v~s creating. Evor3~hing depends upon whether 
it is a corpors&ion or not - whether a corporatio~ or like a 
bureau. It is a question I am not p~eparod to answcr~ 

---o0o--- 

Colonel Jordan: 

Professor Isaacs, on behalf of the class I want to 
thank you for a ve~j wonderful address. 
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