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When Colonel Jordan asks me to speak for an hour on such
e subject as the "Legal Aspects of Business" I know he does 1t with
a very merry twinkle in his eye. He knowsit can't be covered. So I
take that twinkle as an indacation that it i1s all right to cover just a
part of the subject. I always have in mind the faet that some of you
come here yesr after year in one capacity or another and therefore I
can take some part of this great subject gach year. I have for the
last few years been following a line thalt gives unity to the aspects
of the subjeet at least.

Several years ago I took up thas general question Is the
Govermment a person? That sounds like "Are parents people”, but 1%
18 really a very serious question. We speak of the Government as a
legal person and thereby avoid the necessity of doing a great deal of
thinking. That makes the Government subjeet © the ordinary lews and
means +that the law of contracts applies to Government activities. The
Goverament 1s just one person; ome party to a conbract. It means that
you can go into the Law Digest and take sny branch of law, the law of
trusteeship, ete., and just substitute the Government for any person, and
tne Government can be a trustee or a beneficiary of a trust. It means
that i1n the law of sales all you have to do is think of the Government as
a person who buys or sells and you have a ready-made law for Govsrnment
purchases and sales. It means that you ecan put the Government in the
position of & stockholder in a corporation and apply what 1t says about

people to the Govermment. That i1s quite convenient, 1t 1s so convenient



that 1t 1s undesirable to destroy that picture by saying this fiction
does not correspond to realities, and yet we have to stop somewhers.
We cannot allow the fiction to run raot. We must make a drstincticon
between the Government as a contracting party and a private citizen as
a contracting party; between the Goverament as a buyer and the praivate
citizen as a buyer.

Thet general theme 1s the theme to which I have devoted my
talk for the last few years. One year 1 devoted the hour to the subject
of contracts ingeneral; another year 1 devoted my time to that particuilar
phase of the subject of contracts that represents the Govermment as a
purchaser, and today I should lake tec devote the time to a careful con=-
sztderation of the extent to which the law of agency can apply to the
Government; the extent to which an officer may be said to be an agént
and the limit beyond which 1t 1s unsafe, undesirable, and perhaeps even
impossible to take the law of ageney and say 2t 1s the law of officers.

What 1s an officer? That may seem so obvious to youas to cause
you to smile, yet 1t 1s very difficultm to answer. It 1s type of question
that examiners for various types of licences like to use. The first
guestion a man has bo enswer when he wants %o be a barber in & country
village 1s, "what is a barber?" It 1s dafficult to answer. What 1s an
officer technically in the eyes of the law? How do you distinguish an
officer from a mere asgent of the Government or from an employee or civil
servant or independent contraector, or trustee, or any employee of a

concern such a2 s a buirlding corporation controlled by the Govermment? It



is necessary to make these distinctions for s great many reasons.

In the first place statutes are passed that apply to officers and a
whole army of people claim either that they come within the term of this
statute or that they do not.

For exemple, there is a law that exempts employses and officers
of tlo state from Federal taxation and Federal officers from state taxation
and the question arises as to whether the school teacher or teacher in a
state college, or employees in the street cleaning department, or people
who work only for the caty, are employees or officers of the Government
who are exempt froin texation by law. Or, there mey be laws wath reference
to pensions or laws withreference to rights or dubties or burdens of certain
kinds of employees. For example, in most cases where the Government has
limited hours of labor or imposed special dubties on employees the question
arises as to whether they come within a particular category or not.

There are other reasons why we have to make this distinetion -
find out who is an officer. Their powers are different. An agent has
quite extensive powers to make contracts; a servant has no powers to make
contracts for you but when he does your work he may anvelve you in liability
for that work. Is an officer capable of bindang his Govermment in the way
that an agent can or does he bind 1t in aﬂ'dlfferent way? Can an officer
anvolve his Govermment in other kands of liabilaty than contractual liability?
A Govermment can work through an agent but when 1%t works through =n officer
I shall intimate to you the results are different. So 1t becomes necessary

to know whether 1t 1s acting through you as am agent or an officer.
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- First let us look at the eriteria by which the Courts have

made the distinction. I find seven of them listed in different law books.
Porheaps some of them overlap and perhaps some ought to be subdivided.

This 15 not meant as a scisntific celassification. I shall reject a lot
of them any way, but I should like to go over them wath you.

The farst eriterion or test that has been put forward by the
courts i1s the offiecial designation. That sounds like common semse. If
the statute says "the following officers shall be appoanted” or the
statute under the general head of officers authorizes the assignment or
selection of certain persons asnd describes them as officers or gives them
a name wathout using the word "officers™ - calls them commissioners, 1t
sounds ressonable that they are officers. If there is no such designation,
if the powers under which the person is appointed simply allows the
Government to aet and then the Government selects 1ts own tools or instru-
ments or agents, we have not an officer. The only trouble i1s that when
Congress or any other legislature drews 1ts acts 1t is not thanking of
this distinction and as a result is frequently carelsss. It gives desige
nations to certain peopls and fails to give desaignations to others under
condrtions where 1t 1s quite obvious that 1ts gaving or failing to give
them has nothing to do with the case. If, for sxample, one stvatute says
that somebody shall be appointed with the following duties to inspect
mines or exanmine candidates, and another statute with the same object in
view says'there shall be appointed an inspector of mines"or "an examiner

of such and such candidates”, 1t is almost accidental that the wording
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gives one a designation and the other none. We do the best we can with
this preliminary test but I am sure we cannot go very far with it.
There is another reason why we can't rely on 1t. One man today may be acting
as en agent and tomorrow may be acting as an officer, he may be assigned
or detailed to a partreular duty or serwe which is of the other nature.

The second test that has been put forward by the courts in these
cases where they have to make a distinction, 1s the test of tenure, and
that 15 a good test as far as it goes. If a man is ealled In for one
particular job 1t does not look as 1f he were an officer - even if that
particular job lasts gquite a long bime. If a man has an office that runs
for life, or good behavior, or for a certain number of years, or through
an administration, or the pleasure of the appointing officer, he begins to
look like an officer. We can go back a hundred years to a case in which
Chiref Justice Marshel used this test and I shall read a quotation to show
you that 1t 1z not merely useful but that it is vague. He says:

"If a duty be a continuing one which 1s confined by rules

prescribed by the Governmert and not by contract but if it is a
conbinuing duty

®

That 1s good common sense when you are confronted with deeciding whether
A 1s an officer or not. Tenture is helpful, but 1t does not coneclude the
matter. There may be en agent of long employment; there may be an officer
whose term 1s short and specific.

The third test that has been put forwsrd is the mode of com-

pensation. That i1s not a very good test at all; i1t suggests the late war-



time story of the man whose son was drafted into the Army and he
was asked whether the boy had gotten a commission. He said "No, he
gets a straight salary". I supposs you can get a straight salary or a
commission and be an officer or not be an officer. It offers a little
laght on the distanction between the independent contractor eand the
officer. You may say that the functions of the independent contractor
and the officer make that ciear; they don't slways. DMany thangs that
the Government in one war or period does through private contract it
learns to do 1tself through i1ts own officers at another period. There
has been continual progress in that direction and in one of our previous
discussipns I raised the guestion as to where the line should be drawm.
What can be best done by contract and what through officers? Without
attempting to answer that question, can we talke the mode of compensation
as the absolute criterion and resort to 1t as a final indication of what
a person :s at & particular time - the presumption being that 2f he is
paild in & lump sum end is permitted to make private profit out of 1t in
accordance with his skill - that person does not look like an officer.
The »dda of office excludes the idea of priwate property.

The fourth test brings us a little nearer to realities.
It is the mode of the creation of a position. If 1% is made by Consti-
tution or legislation, and nowadays we have to add Execubtive Orders and
Administrative Legislation, and the duties are prescribed and a man 1s
appointed to do the particular job so deseribed i1t looks as 1f he holds
an office. If, 1n tho determination of what his duties shall be, there

15 a twe=-sided arrangement in which he has something to say as $o what
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his obligation shall be, end the other side has something to say

so that the net result i1s a contract, 1t looks as 1f he i1s an officer.
That was in Marshall's mind in the decision we read, where he said

as to this continuing duty "1t is defined by rules described by the
Government and not by contract". I don't want you to feel, however,
that this 1s an easy test to apply. It i1s not. In the first place
you can make & contract even 1f the person who tekes the job has very
little to say as to 1ts terms. You can define by your specifications
of one kind or another precisely what i1s wanted. You offer the oppor-
tunity to & man to take this job end he accepts. It 1ss111 a contraect
aven though there was no discuss:on of terms and no choice given to the
man except to take 1t or leave it. Furthermore, contracts nowadays are
apt not to be involved results of haggling. The standardized contract
13 present in every large business. It 1s present even inevery small
business 1f we enalyze what takes place in our transaetions, and i%
coertainly 1is present in Govermment business. You have a standardized
contract every time you buy or sell anything. The contract you make
when you go into a shop and buy a hat 1s the entire sales code of the
state, and that may be sevenbty=-faive pages of fine praint - all the

terms as to what is warranteed, what 1s the right of the disappointed
buyer, ete. They are there in spite of the fact that you have said
little or nothing. The standardized contract i1s a very important thing
in ocur laves. It 1s the one thing that makes 1t possible for us to do

as much business as we dos the Government relies on standardized con-
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tracts to a great extent. There is a bill pending now (there always

are some pending, and a few trickle through) dealing with Governmental
sontracts. You are familiar with that particular problem in the Army,
espedially as applied to emergency situations. The fact that your
contract is standardized may make the situation look very much like an
office; furthermore, there may be a statute that reads very much lake

the duties of an office. The statubte defining the dubes of one who

paves the streets may read on and on for pages in the ecourse of which the
draftsmen were not thinking of the difference between having this done
by an officer or employee of the Government or having i1t done by an
outside contractor. The duties of mx architects may only describe thoss
employed casually by the Government so that by reading the statute and
findaing out how the duties were defined you cannot sy that this particular
architect in a Govermment jJjob is or as not an offaicer.

In the case of the Army the matter 1s a little saimpler. If
a man 1s an officer to begin with and then i1s appointed to supervise a
Job as architect the probability 1s that he does not lose his status as
an officer, and 1f they call in a man who 1s not in the service to do
the same Job the probability is he doss not become an officer.

That leads me to the fifth test - the dignity and formalaty of
the appointment; the giving of & commission in the Army; the administra-
tion of an oath of office; the requirements of bond, or some other formal-
1ty; the listing of a man in eertain official lists; the giving of
certain rights and prerogatives; the uniform; and various other badgss

of office. These things help externally to make & sharp distinction
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betwesn the man vested with an office and the men who 1s not. In the
Army there 1s a distinetion between the civilian and milatary personnel
which 1s understood. There 1s a certain formality and dignity accompany-
ing the giving of status to office. It 1s a practical distinction yet

it leads us into situations where it is hard to say whether we have or
have not enough of the essential formalaty to make an office out of a
position. Take the school teacher for example. 15 he an officer?

Well, they are trying to make officers out of us by administering an oath.
I wonder if that would mean we would be exempt from taxation, ete. , if
we become officers., I doubt 1t very much. There are oaths administered
for other types of persons who clearly are not officers of the state.
Officers of corporations in many states take oaths - oaths authorized by
law. No, this 18 not & perfect distinction. It 1s helpful and 1t is

the disbinetion the man on the street thinks of first,.

The sixth is rather & consequence from which we argue backwards
rather than a means of making a distainction in the first place. It 1is
known a&s liable for malfeasance or nonfeasance. If a man 1s an officer
he 1s liable for certain things and 1f he is not, he has not that liabality.
A servant or agent is gemerally answerable for his conduct to his employer;
he hes no relations with a stranger. If I hire a man to take care of my
sidewalk and he utterly fails to do anything and my sidewalk is in such
shape that someonse is hurt, certainly he cannot proceed aseinst my hired
mens he proceeds against me. On the other hand, a public officer may
have a duby imposed on haim and that duty 18 not limited so that he 1s

answerable only to A or B or the state; 1t may be imposed so that he is
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answerable to everybody and thsrefore failure to perform that duty may
make him liable. We have to decide first whether he i1s an officer and
then 1t follows that he 1s liable to this one or that one.

To give you an 1llustration let us teke a case I think I
mentioned fast time. It was a case decided by the State of New Yorke.
In 1t some public accountants had mede up & report, including a balance
sheet, fr a department store. The account waé inaccurete, it was
admitted to be, but e bank relied on 1t and advenced money to the store.
By reason of the inaccuracy the bank was mislead and eventually was
unable to collect 1ts money. The bank sued the accountants. The question
then was whether the accountant was a public officer with a duty to all
comers and liable for his mistakes, or whethg¥7éccountan$ on the other
hand, was to be loocked upon as an employee of the stord. When you
determine that, the legal question i1s easy. If the accountant i1s nothing
byt a high elass bookkeeper the stranger has no come~back ageinst him.
The stranger can fight with an employee as much as he wants. If the
accountant, however, is not a bookkeeper, not an employee of the depart-
ment store, but an officer on the outside, & certified publac accountant,
employed practically by the stete and authorized to speak to whom 1t may
coneprn, then the person concerned has a right to complain. It 1s argued
that 2t 1s like a case that ceme up a hundred or two hundred years ago -
the case of a public weighman. He got & fee from a person who brought
coel or hay to the scale and had & certifigate that the public weighmen
was gppointed by the state and was to speak to all comers and anyone had

the right to rely on 1t and expect the weighman to be responsible. That
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public weighman was sued and had to answer. He was an officer.

But the Court of Appesls says that the Public Accountsnt 1s not an
officsr; he 1s public only in e sense that he serves any who employ him
but when he 1s employed he is pravete. That was an unfortunate deeasion
and we are hearing repercussions from it still.e I think because of it
certain lines were written inbo the Securities and Exchange Act - that any
expert who gives out a statement with reference to these securaties is
responsible not merely to the person who paid him but responsible to all
comers who thereafter rsly on his statement. This Federal law has changed
the decision to that extent in this one situation and I think we are
likely to find other laws deliberately making some kand of Eﬁ?%%?zeer

out of en accountent. I think that this decision was a distinct setback
in accountancy a5 a professiony I think it has made people less willing

to rely on accountants' statements and 1%t has led in many instances to
néw forms being used by bsnks who require esccountants to address letters
to them personally before they will rely on their statments. But the
gquestion behind this 1s whether he 1s & public officer. He certainly is
on the evidence.

The seventh test seems to me to be the best; 1t i1s a study of
the functions performed. Regardless of what a man is called, regardless
of how long he holds office; regardless of whether he has dignity in
connection waith office, if he 1s doing the state's business he i1s an
officer. If he is doing a daifferent kind of thing, the kind of business

which the state has only casually taken over but which is not a publae
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funetion in the ordinary sense, we had better keep him in the employees
group. That 1s not an easy distinction to apply. In various generations
people have thought 1t easy; this was & Govermment function and this was
private., The gquestion was raised twe thousand years ago in the story

of the coin used for the psyment of texation. The guestion was asked
whose name was on the coin and the answer was "Caesar's". The solution
of the problem was "Gave to Caesar thet which 1s Caesart's and to God that
which 18 God's", and kept Church and State from flying at each other's
throats. The only trouble was that there was warfare constantly over
what was Caesar's and what was God's, and that borderline has been changing
constantly. The whole history of lew is one in which State and Church
have fought. The whole field of marriage and divorce untrl 1857 wes
locked upon as s matter of the Church courts. In this country it was
looked upon as a matter of the State much earlier. In most countriss in
Europe the whole field of inheritance was looked upon as a Church matter,
the inheratance of personal property, at least, and we have inherited
ecclesiastical procedure ain this country for our probate courts. Libel
and slander were lcoked upon not as coraimes but as sins - matters for the
Church. This line 1s shifting, but that 1s not sll. The line between
the functions of the state and the functions of praivate business = another
ona of the borders of the limits of state action - is shifbting rapadly,
materially, and dangerously today.

So when we speek of a particular function and say "this man
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18 performing a state function" somebody mey say ™o"; +the state may be
making uniforms or manufacturing this or that but that does not meke 1t

a state function. The man who 1s actually serving in the centeen 1is
psrforming a privabe function, and there is room for dispute, The metter
reaches silly proportions which we distinguish between two types of
functions of a city, as we do in many states. If a city infliets an injury
upon you in a Governmental capacity there is no redress except to go k=

to the legaslature and beg. If 1t inflicts an injury ain a private business
capacity then you can sue. If you go to the City Hall to pay your taxes
and & part of the ceiling fallson you, you have no redress. If you are
paying your water rent, though, and the ceirling falls on you, you do have

a perfect redress. If the patrol wagon knocks you down as you are crossing
the street you have no redress, but 1f the garbage collection wagon kmocks
you down, you have.

There 1s no easy line drawn between the two functions yet that
looks like the best and most hopeful basis for distinguishing between the
men who acts for the Government as an officer and the man who is acting
for the Government in some other capacitye.

The English had a curiocus way of looking upon office. They
looked upon the office that a man held not at all as a contractual relation
of the state, and to that extent we follow them. It 15 something like a
contract, yet it 1s not. The English look upon it as propertys: we don't

look upon an office as property; we have no hereditary offices; none that



can be sold. Office is too personal a matter to be looked upon as
property; we don't look upon 'it as contract. So, the question is what
15 the relation between the man who has office and not mere employment,
and the state. The conseguence of saying 1t 1s not property and not a
contract 1s obvious 1f you consider our Constitution for a minute.
Under our Conshtutions, Sate and Federal, states cannot pass laws confis-
cating property and impsaring the obligation of contract. If an office is
a contract then once a man has the office the state government has no powsr
to put an end to it. The Pederal Governmant, according to the faine spun
theory of the Supreme Court,has no power to put an end to such a situetion
but you can't do anything about 2t 1f 1t sees fit to do so. In the state
goverument you cen go into the Federal courts and overrule their decisions.
As to officers the situastion is different. The state cen
sbolish any unnecessary office it cares to. If you are doing any particular
thing in & state, making roads, or acting as architect, or selling pencils
on the basis of a contract you have certain constitutional protections.
If you are doing the same things as a special agent of the Government you
may find the legislature abolished your office. That is not the same
question as to whether the President can terminate your tenure of office.
It may be that Congress says the President can terminate 1t orthat he cannot.
That reminds us of a recent decision wherein 1t was found that the Presi=
dent dad not"have the power to terminate office. Congress itself can,
howsver, abolish any office 1t sees fat that 1t has created. It 18 not a
contract that you have then, when you receive an office; it is not prop-

ertys what 1s 1t%? The answer is that 1t 1s a special status given you,
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a special legal status; thet does not meke & new kind of thing oubt of 1t,
that 1s making an old thing out of office. Jsost of our life today s
controlled by the contract idea but mostof life was controlled in the past
by the status i1dea. That has besn neatly stated by Sir Henry

and others in some such form as this: "The progress of our %%gi hes been
generally in the directaon from status to contract”. Officers represent
one instence of keeping status alive. Let us say that in plsain English:
The most conservetive part of law perhaps is family law. Family relations
are in the msin still controlled by states, your obligations to your wafe
and children and their oblagations are not given to them because they
contract tc have them, and they cannot be modified very much by contract.
The law says what are the duties and rights of a husband and the dutaies
and rights of a wife. If you decide that you want to marry and have a
differant set of raghts =snd duties and read them into the marriage contract
I w1ll tell you raight now in advence that your arrangement i1s void. The
merriage would probably stand. That law 15 a status law; you are free to
enter 1t or not but once you enter 1t the particular raghts and duties are
didnted by law. That 15 not trus in most other relations.

One hundred or two hundred years ago the r-lation between
landlord aend tenant was one of status; employer end employee in a domestic
system of production was status; two hundred years ago 1t was a simple
question to ask what are the duties of master and servant. You could look
into a law book and find 1t. Today you can't. TWo hundred years ago it
was possible to argue who should repaxr the rcof, the landlord or tenant,
and\the answer was there. Today it 1s not. The lawyer today must go

back to what is inthe contract; whether you have a lease or an oral under~



standing; and the terms have to be dug out on the basis of past exper=-
1ence and relations of the landlord with other tenents, stec., representa-
tions made, conversations hed, etc. What 1s the lawyer trying to find out?
What 1s the contract.

So many of our relations have changed their status but contract
to office has not. Agency has become pretty much a matter of contract butb
there i; s5t211 something of status in the law of agency. It 1sstill
1naccurate to say thet the relation between principal and agent is just
exactly what the parties want to meke 1t. To & great extent, yess but
I can ppoove to you very guickly that it 1s not merely the contract. There
are some people who by law cannot make binding contracts. In some states
married women cannot make binding contracts except with reference to esrtain
things; echildren cannot make them; they are not binding. Certain other
types cannot make them - maybe an alien enemy. But yet most of thesewwho
cannot make contracts can bind agents or can be agents. If you want to
make a boy ten years old your agent he can tie you up in & contract 1f he
1s authorized to do so. The married woman who camnot make a contract for
herself in some states can, 1f she 1s authorized to act as agent, make
perfectly banding contracts for her husband; or she cen bind an agent to
meke & contract for her. So when you appoint an agent 1t is not meking a
contract. Thers does not have to be consideration or these other formslities.
If I simply say to you "I authorize you to act for me" and you act for me
I am bound by your act because you were my agent, whether you were pad
or not. If you were not paid you could throw up the job and decide you had

changed your mind. I would mmk have no contracte But 1f you begin to act
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end stop in the middls, that 1s another story. The agent has
contracted for his prancipal that i1s not exactly what the princaipal

Sell my horse but don't warrant it."
wants. I may have told my agent "Don't do this particular thinge/ The
agent disobeys me, and gives awarrant. Am I bound by his warrant?® Yes,
for that i1s waithin the apparent scope of most agents® authority. It has
been held that the right to sell looked as af it carried waith 1t the
right to warrant. The stranger could assume that the agent had that power.
He got that power by virtuscof being an asgent.

Servants can get you into a mess of trouble by belng disob-
edient and there we come zeross one of those fine distinctions of the law
that look all raght on paper but lead to endless trouble when we epply
them. He c¢sn bind you when he acts within the actual scope of his
authoraty even though he does the thing he is doing in the wrong way.

If he 1s doing the wrong thing, i1f he i1s off on a frolic of his own,
end not attending to your business you might defend yourself and say
you have nothing to do with at; but 1f he 18 doing your work and hurts
solebody, even though he 1s doaing 1t in the wrong manner, 1t 1s your
work and you are liable. There are two cases I should like to cate.
They both came up in the same state - in the same city. 1In one case a
man was waiting for his ticket in a railrosd station and he was one of
those nervous fellows; he had aly thirty minutes to cateh his train and
there was & long line shead of him. He began to call out very uncompli-
mentary things about the reilroad and the baggage master and finally
about the baggage master's ancestry. The baggage master kept guiset &s

long as he could. Finally the excited citizen Jumped over the counter



and made a bee-line for his valise. There was an axe on the wall with
the legend under it "To be used only in case of fire". The baggage man
thought the time had come to use a1t and he hit the man on the head.
This man sued the railrosd company. His allegation was that the baggage
men was doing the right thing in keeping the space around the baggage
clear but he did 1t in the wrong way. He thought the railroad company
ought to pay. The railrcad company contended no such thaing; the baggsage
man wes not doing the railroad company's work - he was fighting a battle
of his own. It was answered by an appeal and upheld by high authoraity.
Let us compars the other case. In the other case a businsess
college was the defendant. The story wessomething like this: after
school hours the janitor was sweeping the room. The students had left
some chewing gum around and he was muttering to himself. In the middle
of the room was a table on which was a ladder and an electrician had
cllmbgd up on it to change some bulbs. He started whistling and the
panitor got furious and pushed his mop against the leg of the table
and the ladder fell with the electrician. The slectrician susd the
owner of the college saying a man doing work for them had knocked ham
down. The college said"no, he was not working for us when he did it.
He was fighting a battle of his own". The conditions are the same
but in fact thare was e difference. In one case the man did the wzght
thing i1n the wrong way and in the other he did the wrong thing. How
meny of you thank in the case fairst the railroad company should be held

responsible and how many think, in the second case, that the business
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College 1s responsble” You are about evenly divided; that is a
delicate balance. Actually the business college was held lizble and the
railroad company escaped liabilaty.

You see how hard 1t 1s to apply one of these legal formulae
no matter how sensible 1t sounds. Just one other thing I want to say
about this law of agency. I used the expression "actual scope of au-
thoraby "in talking about a servant who is doing your work and in meking
contracts. Iiwe "apparent scope of authoraity" in speaking of one who
acts for jou as the man who warrants your lame horse to be sound. We
don't car; about the apparent scope of authority of the man who 1s sweepe
ing the floor. Why this difference? Thers 1s some sense in i1t and I
shall try to make you see it by suggesting the case which came up of a
driver of a laundry wagon who happened to be both crooked and careless.
This driver was carsless and ran over someone. Actually, he was not
working for the laundry as an agent. He was an independent contractor;
he owned the wagon. The name "White Star Leaundry" was on the wagon and
the laundry tried to make 1t sppear they owned 2t. The bills were in
the neme of the White Star Laundry; actually this man wes en independent
conbractor as laundry drivers frequently are, and mads his profit and
paid wholegsale rates to the laundry for the work they did. They packed
the things up and made the bills out for ham. This man ran over somebody
with his own wagon and he had also made some rash statements to his
customers. They had lost some laundry and he told them the company would

pay for it. Let us see whether the laundry company is lieble for his
contractual

/promise to pay. Yes, he is within his epparent scope of authority and
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he appesars to be an agent. They cannot go into court and say he is

N

nots they have induced you to believe that he was. Can i1t go into

court, however, when 1t is sued by a person knocked down by the wagon and
say it is not their wagon? You cannot say "If I had not ssen your name
on the wagon I would not have stepped in front of 1t". You can say that
1f you had not seen their name on 1t you would not have made the contract.
S0, as a result of this inherent dastinction there grows up this funda~
mental rule of agency which 15 not the rule that the principel 1s held
according to appsarance in torts and wrongs that have nothing to do with
the contract; +the employer is held only withan the sctual scope of
authority.

Our fundamental problem 1n Government 18 this: To what extent
are these rules and laws applicable to the Govermmentas a person? Some
say not at all. Agency 1s based on a legal fiction which says that
when a man scts through his agent he acts humself. That 1s fictiong it
is not true. Fictions should be used only when they ssrve the purpose of
justice. To say a state when acting through a men 1s acting itself would
be against public policy. There is no principle whach says a sate cannot
come in snd deny 1t gave the man authority. The state does give author-
ity by public laws: there 1s nothing private or secret about 1t, and you,
in dealing waith the state as a private citizen are supposed to know the
authority of the man you are dealing with and not to trust to luek or
appearances; therefore this whole law of apparent authoraty that applies
to agents or individuals does not apply to officers because they are

publicly known.



Whet about acting within he actual scope of authority? Is
the state responsible? A phasse of that which is most interesting to you
1s perhaps whether the individual 1s responsible; whether the staté?s
responsible depsnds on whether the stats gives 1ts consent Lo being sued.
You can't sue the state without azts consent and 1t has not given its
consent to be sued for private wrongss but can the indaividual be sued?
That is more important for you to know. If the agent of a privete cor=-
poration makes a misrepresentation no one is going to bother him. If
you make s mistake when you are buying for the Government and misrepre-
sont what the Government waill do they can sue the Government and will
probably try to hold you on your bond. If in acting on behalf of the
Government you infliet injury the seme question is raised. Here 1s a law
on the liability of military officers to seize property. Specific applie

cations are very hard, "A military officer in time of war

n

That has a little "1f" in a1t.

1"

That 18 terribly unsatisfactory. Canthe soldier from a practical point
of view stop to determine whether the order given 1s legal or not? Can
any man 1n the milatary service resist an order because he thainks it is

illegal? Practially, of course, no. The result is that we come across
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some very dlstressﬁing cases. If 1t were not that I hate to leave
e source of worry with you I would recite my "Flying Fish" case in which
a militery or naval officer was held responsible afterthe war for acts
he performed in the course of the war because somebody was able to get
into eivalian court and prove a flaw in the orders under which he acted.
That 1s not a common occurrence but there 1is enough of 1t still left
to be a constant source of danger where orders are out of the ordinary
or usual routine.

You are alsc intereskd to kmow, perhaps, whether you have
liability on contracts you make. If you have ordered something and it
turns out that your authority to order 1t was defective, here again the

law 28 1n an uncomfortable state. " A milaitary officar is not lisble

1"
[

In other words, the military officer may find himself personally liable
for having misrspresented his aunthority and havaing made a conbract that
he hed no authority to make. There is this comfort: in nine-tenths of
the cases the party dealing wath him 1s just as thoroughly bound by the
limitations of his authormty as he is himsslf and presumes to lmow whether
such authority exists. Whether it exasts in the abstract 15 possible
and the only reason he does not have 1t 1s because 1t was definitely and
diestinetly wathheld against ham, but the individual may st211 proceed
against that officer.

To sum up this rambling story I go back to my gquestion: to
what extent can we take this book on the law of agency and say the same

applies to Govermment smployees and particularly to Govermment officers?
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We began waith the theory that it applies so far as possible, as I saad
when I began to discuss 1t some time ago. It 15 haghly desarable %o

sbtart out waith the assumption that the Government is & person and as such
the law as to persons applies. The Government cannot be held tc have
authorized something on the basis of appearances. If you want to rely

on the authoraty of the man acting on behelf of the Govermment you

had better find out what his authority is. Second, the Govern#hent

cannot be looked upon as entering into a permanent relati~n with 1ts
officers. When we determine that a man is an officser by these dafficult
tests that man has a status and the details are to be looked for not in
his commission, not inthe private paper he holds but in the public law.
Thard, B certain amount of protection goes with thet status; a certain
amount of presumption of regularity goes with 1t. On the other hand, a
certain amount of public duty goes with 1t which could not exist in the
ordinary case of haring e man as an agent. Fourth, a distinction must be
shown somewhere among the different Jobs we do for the Government. It won't
do to say everybody who does anything for the Govermment is an officer.

It 1s a distinet position - a special position. Most of the employees of
the Govermment in the long run must remain more like employees of business
than lake special officers through whom the Government acts and as the
Government's role in business increasss more and more all those who work
for 1t must be looked upon as privabe agents. In some of i1ts recent
undertalkiags the Government has something liks a wartime situation in
having the jobs done not through buresus but through caporations it owns

and controls. The employees of these corporations are ordinary servants.
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The Government could exempt them from liabilaity but examination of
the statutes reveals that in general the Government has not seen fit
to exempt those corporations. In other words, if the corporation that
sells stoves for the T.V.A. injures you the ordinary rules and regulations
applying to private corporations apply.
All during my sbudy of officers my respect for an office
hes increased and I fesl 1t is proper in closing not only to mention
to you the dagnity of the office you hold but to congratulate you as

well as to wern you op the distinection.
-—000--

Q « As an agent or officer of the Govermment I may send out
prpposals for some work for the Govermment such as the delivery of
rallroad ties. These come in snd for some reason or other I fail to
accept the lowest bad; I accept the next ome. The case comes up to the
Comptroller and he decides I should have accepted the lowest bid and
decides that the contractor shall get no more than the lowest bad.

What redress has that contractor?

A - None; he has no redress at all because he is supposed
to know all the rights mnd duties of himself and of the Govermment -
supposed to know that sn officer is merely a mouthpiece and has no power
to band the Government. The case would be likely to drag on for months,
but the easiest way Lo make 1t clear 1is to say that.

Q - With reference to your reomarks concerning the White Star
Laundry wagon: in Baltimore they have a taxicab concern, all of the

cabs of whach are individually owned. It 1s the Diemond Ceb Compaeny



arid the company ﬂhs an orgamzation glives you public liebility and
to protect itsslf 1t has insurance. If you are injured by one of these
cabs do you colleet from the company or is the driver responsible?

A = You have two sibtuations. One person is induced by thas
representation that they are responsible to get into the cab. That person
certainly has redress against the cab company, but he can still sue the
owner 1f he wants to. Then let us look at the situation of the man who
is walkaing across the street and 1s hit by a cab owned by John Smith
but which has the nsme of the Diesmond Ceb on 1t and the appearance of
being owned by them. Following out the rule I laid down he has no redress
against the Diamond Cab people. The represeration or benefit of liasbilaty
does not come to ham, he has nothing to do with it. That satuation has
come up and the central concern which has acted as owner has prescribed
the laability. If they go further than merely have & central office
for receiving and transmitting telephone calls = i1f they really cmmstitute
some kind of business you might get at that in that way -« as a corporation
that 1s hiring cabs for 1ts business. The burden would be to prove that
the central office 1s like that and I would say the chances of recoverang
from the central office are slight. In Massachusetts they are not satis-
fied with insurance taken up by the central office « the indepdndent
taxicab owners must take out insurance individually.

Q@ - In the case of a contracting officer and disbursing officer
who assessed against a contractor liquidating dameges for failure to
perform, we will assume that damages have been assessed and deducted from

the payment to contractor, the contractor's first step would be to make
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claam to the General Accounting Office. We will assume that that has
been turned down and he resorts to the courts. He enters suit against
the dasbursing officers the courts deecide in the favor of the plaintiff
and hold the accounting officsr laiable. That 1s a case where money has
been collected. In practise 1s the disbursing officer held responsible
for the refund of those damages?

A - The Government 1s not held. When an officer 1s found
laable the CGovernment usually assumes the obligation and reimburses him.
It may require in cities the act of the Caty Council. In the Government
1t may requre some discretionary act on the part of some officer but
the Government has no legal obligation. If this officer has misled the
man or doné some other wrong that causes this men to lose somethang on
his contract there 15 no reason why he can't sue the officer. He has to
prove that the officer has acted negligently or improperly.

Q = An officer was brought up before a Class B board. A was
the officer before the Board and B testified orally to the effect that he
considered A a crook. A was Class B'd and brought suit against B in
Federal court for $50,000. Is there any chance of B beang stuck for that?

A = The great case on that will hever be tried because of
Huey Long's untimely death. There are some situationswhere a man's words
are privileged - certainly in a legislative body and therefore perheps in
a legislative hearing - to some extent in a judicial hearing in court.

If & men 1s asked to tell under oath what he thinks of someone he can
say many things he would not print in a newspaper. It 1s not our duty to

determine whether these words come wathin the privilege. There 1s a
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question first of all as to how pertinent was 2%t to know whether he

was a erook. Is 1t a part of the real issue or was it dragged in by

the heels? Certainly you can use your privilege to drag ain things that
don't belong there. There are many other instances where such things are
allowed. If somebody wrates to you about a former employee and you thank
he 1s a orpok, you have a perfect right to answer 1t accordangly. I
should guess the law of privilege 1s broad enough to let the msn escape.

§ « I would like to ask, in commsction with the New York
cuse relative to the accountant « did he have to qualify under a state
law to be & public accountant?

A « Yes; he could not use the letters C.P.A. under his name
without passing a state examination and satisfying the state board as to
his charascter, ete. That raises the question as to whether 1t made him a
public officer. Public officers are sometimes foreced upon you and still
you may be responsible for what they do. I wmll gave you one illustration.
You caft come into a harbor without a licensed pilot and in many instences
you have no control over the choice of a pilot. Sometimes you can pay
the first one and take the second. It 18 not a very stisfactory arrange-
ment, there have been times when people complained they had to take a
licensed pilot wished on them by the state and then were liable for the
pilotts negligense. In Illinois you cannot employ an sngineer in your
mine unless he 1s certified by the state. The unions have a great deal
to do with 1t and an owner has little to say about the engineer. If he
Eilled anyone the mine owner was liable. That happens sometimes. When

the state helps you out by certifying a man that does not necessarily
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relieve the individual who employs them from liability. In that case the
bankrupt was liable but he had nothing.

Colonel Jordans I want to tell you somethang sn officer had
to dos he 1s now a member of the Plamming Branch. He was on G-2 work in
Siberia; he was captured by the soviets and they threatened to kill him
unless he signed a treaty which they wanted. He thought it over and signed
it. He reported it to his commending gensral a little later and the general

G ate B0} T p

told ham he had no authority to do that. The offaicer %ﬁ@&éhﬁﬂfhe treaky .-
should bind the U. S.

A « I think that would be a good case for the court. I don't
think it had any validity; not because of the duress; and this brings up
2 nice point in the line of my discussion. In this process of drawing
distinctions between private law and public law we sometimes say a treaty
18 a conbract, and that leads to 2ll kinds of fallacaocus conceptions.
A treaty i1s not a contract. All that you have learned about contracts
being wrthout duress does not apply to treaties. The fact that Germany
signed on the dotted line does not impair that treaty at all; duress has
nothing to do with the situation. Furthermore, you don't need condidera-
tion in a treaty. On the other hand, another thingf does not epply - the
law of agency. % man who has no actual authority cannot bind his Govern=-
ment. Even the President couié not bind his Government except in accord-
ence with the laws of the Government, and Europe is still sore because
they thought we should ratify the treaty signed by the President. Duress
has nothing to do wath 1t. If he signed a1t volumtarily i1t would not be
any better. In the event a man without authority signs a treaty to

escape from an Army, I think he should be dealt with rather leniently.
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