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THE LEGAL ASPECTS OF BUSINESS 
[ 

Doctor Nathan Isaacs 

When Colonel Jordan asks me to speak for an hour on such 

a subject as the "Legal Aspects of Buslness" I know he does it wlth 

a very merry twinkle in hzs eye. He knowsit can't be covered. So I 

take that twznkle as an indlcat!cn that it xs all rlght to cover just a 

part of the suboect. I always have in mind the fact that some of you 

come here year after year in one capacity or another and therefore I 

can take some part of thls great subject ~aoh year. I have for the 

last few years been followzng a l~ne that g~ves unlty to the aspects 

of the subject at least. 

Several years ago I took up thzs general questlon Is the 

Government a person ~ That sounds like "Are parents people", but It 

~s really a very serlous question. We speak of the Government as a 

legal person and thereby avoid the necesslty of doing a great deal of 

thlnking. That makes the Gcver-~nt subject ~ the ordinary laws and 

means that the law of contracts applles to Government aetlvitaes. The 

Government as just one person; one party to a contract. It means that 

you can go xnto the Law Digest and take any branch of law, the law of 

trusteeshlp, etc., and just substitute the Government for any person, and 

the Government can be a trUstee or a beneflczary of a trust. It means 

that zn the law of sales all you have to do is thluk of the Government as 

a person who buys or sells and you have a ready-made law for Government 

purchases and sales. It means that you can put the Government in the 

posltlon of a stockholder zn a eorporatzon and apply what zt says about 

people to the Government. That is qulte convenient, it as so convenlent 



that ~t is undeslrable to destroy that plcture by saying thls flct!on 

does not correspond to realltles, and yet ~e have to stop somewhere. 

We cannot allow the f~ctlon to run rxot. We must make a d~st~nctlon 

between the Government as a contracting party and a przvate citizen as 

a contract!rig party; between the Government as a buyer and the prlvate 

cltizen as a buyer. 

That general theme is the theme to ~ich I have devoted my 

talk for the last few years. One year I devoted the hour to the subject 

of contracts ~n~eneral; another year I devoted my tlme to that partzcu~ar 

phase of the subject of contracts that represents the Government as a 

purchaser, and today I should llke to devote the tlme to a careful con- 

slderatlon of the extent to whlch b he law of agency can apply to the 

Government; the extent to whloh an offlcerm~y be sald to be an agent 

and the limlt beyond~ch it is unsafe, undeslrable, and perhaps even 

imposslble to take the law of s~eney and say it is the law of offlcers. 

What Is an offlcer? That may seem so obvious to you a s to cause 

you to smile, yet it is very dzffloultm to answer. It is type of questlon 

that examiners for varlous types of l~eences Izke to use. The f~rst 

questlon amen has to ans~rWhen he wants to be a barber ~n a country 

v~llage ~s, "~hat ~s a barber ~'' It zs dzffzcult to answer. What ~s an 

officer techn~cally ~n the eyes of the law ~ How do you d~st~ngu~sh an 

officer from a mere agent of the Government or from an employee or c~v~l 

servant or ~ndeFendent contractor, or trustee, or any employee of a 

concern such as a bulld~ng corporation controlled by t he Government? It 
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is necessary to make these distinctlons for a great many reasons. 

In the flrst place statutes are passed that apply to offlcers and a 

whole army of people clalm elther that they come wlthln the term of thAs 

statute or that they do not. 

For example, there is a law that exempts employees and offlcers 

of t~ state from Federal taxatlon and Federal offlcers from state taxatlon 

and the questlon arises as to whether the school teacher or teacher in a 

state college, or employees ~u the street cleaning department, or people 

who work only for the clty, are employees or offlcers of the Government 

who are exempt fro~ taxat~onby law. Or, there may be laws wlth reference 

to pensions or laws w~threferenee to rlghts or dutles or burdens of eertaln 

k~nds of employees. For example, In most eases where the Government has 

llmlted hours of labor or imposed speclal dutles on employees the question 

arises as to whether they come v~thln a partlcular category or not. 

There are other reasons why we have to make thls dlstlnctlon - 

fxnd out who is an offloer. Thelr powers are dlfferent. An agent has 

quite extensive powers to make contracts; a servant has no powers to make 

contracts for you but when he does your work he may involve you in lxabllity 

for that work. Is an offlcer capable of blndlng h~s Governmmnt in the way 

that an agent can or does he blnd it In a~dlfferentway? Can an offlcer 

involve hls Govern~nent In other klnds of llablllty than contractual llabillty? 

A Government can work through an agent but when l%works through an offleer 

I shall ~ntlmate to you the results are dxfferent. So it becomes necessary 

to know whether it ~s acting through you as ~ agent or an officer. 
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- First let us look at the crlterla by whlch the Courts have 

made the distlnct~on. I flnd seven of them llsted In dlfferent law books. 

Perhaps some of them overlap and perhaps some ought to be subdlvlded. 

Thls is not meant as a selentzfle classlflcatlon. I shall reject a lot 

of them any way, but I should llke to go over them wlth you. 

The flrst crlterlon or test that has been put forward by the 

courts is the offlcial deslgnatxon. That sounds llke common sense. If 

the statute says "the followlng off%cers shall be appo%nted" or the 

statute under the general head of offlcers authorlzes the asslgnment or 

selectlon of certaln persons and deserlbes them as offlcers or glves them 

a name wlthout using the word "offloers" - calls them commlssioners, it 

sounds reasonable that they are offlcers. If there is no such deslgnatlon, 

if the powers under which the person is appolnted slmply allows the 

Government to act and then the Government selects its own tools or instru- 

ments or agents, we have not an off leer. The only trouble is that when 

Congress or any other leglslature draws its acts it is not thln~ing of 

th!s distlnotlon and as a result is frequently careless. It ~ives deslg- 

natlons to certaln people and falls to glve deslgnations to others under 

condltlons where It is qulte obvlous that Its glvlng or falllng to glve 

them has nothlng to do wlth the case. If, for example, one statute says 

that somebody shall be appolnted wlth the followlng dutles to inspect 

mlnes or examine eandldates, and another statute wlth the same object in 

vlew says"there shall be appo%nted an inspector of m~nes"or "an examlner 

of such and such candldates", It is almost aceldental that ~he wording 
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gzves one a designatmon and the other none. We do the best we can with 

thls prelimmnary test but I am sure we cannot go very far v~th !t. 

T~sre is another reason why we can't rely on it. One ~au today may be actlng 

as an agent and tomorrow may be aetmng as an offzeer, he may be asszgned 

or detazled to a partlcular duty or ser~e which is of the other nature. 

The second test that has been put forward by the courts in these 

cases where they have to make a dzstmnctmon, ms the test of tenure, and 

that xs a good test as far as it goes. If aman zs called in for one 

particular ~ob it does not look as mf he were an offmeer - even if that 

particular Job lasts qulte a long tzme. If a manhas an office that runs 

for life, or good behavlor, or for a certazn number of years, or through 

an adminl~tratmon, or the pleasure of the appoint!ng officer, he begins to 

look like an offmeer. We can go back a hundred years to a case in whmch 

Chmef Justmee Marshal used thms test and I shall read a quotatmon to show 

you that zt ms not merely useful but that mt ms vague. He says: 

"If a duty b~ a contlzlu~ng one whmch ms eonfined byrules 
prescribed by the Governme~ and not by contract but if xt zs a 
contmnuxng duty 

I! 

That ms good common sense when you are confronted wxth decldxng whether 

A is an offlcer or not. Tenture !s helpful, but it does not conclude the 

matter. There may be an agent of lon~ employment; there may be an offloer 

whose term ms short and specifle. 

The third test that has been put forward ~s the mode of com- 

pensation. That xs not a very good test at all; it suggests the late war- 
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tzme story of the man whose son was drafted Into the Army and he 

was asked whether the boy had gotten a commlsszon. He sald "No, he 

gets a straight salary". I suppose you can ~t a stralght salary or a 

commlssion and be an offloer or not be an offlcer. It offers a llttle 

l~ht on the dxs%~nc%xcn~tween the independent contractor and the 

offlcer. You may say that the functlons of the independent contractor 

and the offlcer make that c~ear; th@y don't always. Many thln~s that 

the Government in one war or per~od does through private contract at 

learns to do Itself through zts own officers at another perlod. There 

has been contznual progress in th~ d~rectlon and in one of our previous 

dlscusslpns I ralsed %~ questlon as to where the line should be drawn. 

What can be best done by contract and what through offxcers? Without 

attemptlng to answer that questxon, oan we take the mode of compensat!on 

as the absolute or~terxon and resort to It as a flnal zndzcatlon of what 

a person ~s at a particular tzme - the presumptzon bexng that zf he is 

pald zn a lump sum and is permztted to make pr&vate proflt out of it in 

accordance v~th hls ski11 - that person does not look lzke an offleer. 

The ~d@a of offlce excludes the idea of prz~ate property. 

The ~urth test brings u~ a little nearer to ~alitles. 

It is the mode of the creatxon of a positlon. If xt is made by Constl- 

tution or legzslat~n, and nowadays we have to add Executlve Orders and 

Admlnxstratlve Legislation, and the dutxes are prescrlbed and a man ~s 

appointed to do the partlcular ~ob so descrlbed ~t looks as xf he holds 

an offzce. ~, in thedetermzna%xon of what hls dutles shall be, %~re 

is a twe-slded arrangement in whlch he has somethxn~ to say as 5owhat 
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his obliga%zon shall be, and the other side has something to say 

so that the net result is a contract, it looks as if he is an officer. 

That was in Marshall's mznd in the decision we read, where he said 

as to this contlnulng duty "it is defined by rules described by the 

Go~fernment and not by contract", i don't want you to feel, however, 

that this is an easy test to apply. I% is not. In the first place 

you can make a contract even if the person who takes the job has very 

little to say as %o its terms. You can define by your specifications 

of one kind or another precisely what is wanted. You offer the oppor- 

tunity to a man to take this job snd he accepts. It is ~ill a contract 

even though there was no discussion of terms and no choice given to the 

man except to take it or leave it. Furthermore, contracts nowadays are 

apt not to be involved results of haggling. The standardized contract 

is present in every large business. It is present even inevery small 

business if we analyze what takes place in our transactions, and it 

certainly Is present in Government business. You have a standardized 

contract every time you buy or sell anything. The contract you make 

when you go into a shop and buy a hat is the entire sales code of the 

state, and that may be seventy-flve pages of fine prxnt - all the 

terms as to what is warranteed, what is the right of the disappointed 

buyer, etc. They are there in spite of the fact that you have said 

little or nothing. The standardized contract is a very important thing 

in our lives. It zs the one thing that makes it possible for us to do 

as much business as we do; the Government relies on standardized con- 
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tracts to a great extent. There is a bill pending now (there always 

are some pendlng, and a few trickle through) dealing wlth Governmental 

contracts. You are famlliar v~th that particular problem in the Army, 

espe~ially as applied to emergency sltuations. The fact that your 

contract is standardized may make the situatlcn look very much like an 

office; furthermore, there may be a statute that reads very much like 

the dutles of an office. The statute defxnlng the du~es of one who 

paves the streets may read on and on for pages in the course of which the 

draftsmen were not thlnkzng of the difference between havlng thls done 

by an officer or employee of the Government or having it done by an 

outslde contractor. The duties of 11 architects may only describe those 

employed casually by the Govern.~.nt so that by reading the statute and 

flndzng out how %he duties were defined you cannot my that thls p~rtlcular 

architect in a Government sob is or zs not an officer. 

In the case of the Army the matter Is a little simpler. If 

a man zs an officer to begin with and then is appolnted to supervise a 

job as architect the probability Is that he does nob lose hls status as 

an officer, and if they call ~n a man who ~s not in the servlce to do 

the same job the probabillty is he does not become an offleer. 

That leads me to the fifth test - the dzgnlty and formality of 

the appolntunent; the gxv~ug of a oommlsslon in the Army; the administra- 

tion of an oath of offzue; the requirements of bond, or some other formal- 

ity; the llsting of a m~n in certaln offlelal lists; the glving of 

certaln rights and prerogatives; the unlform; and v~rlous other badges 

of offlce. These things help externally to make a sharp distznctlon 
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between the man vested wlth an offlce and the man ~o is not. In the 

Army there is a dlst~uctlon between the civilian and mi11%ary personnel 

which is understood. There is a certaln formality and dignity accompany- 

ing the glving of status to offlce. It is a praotlcal distlnction yet 

i% leads us Into situations where it is hard to say wheth=r we have or 

have not enough of the essentlal formality to make an offlce out of a 

posltion. Take the school teacher for example. Is he an officer? 

Well, they are trying to make offlcers out of us by admlnlsterlng an oath. 

I wonder if that would mean we would be exempt from taxatlon, etc. , if 

we become officers. I doubt It very much. There are oaths adm~nxstered 

for other types of persons who clearly are not off, cars of the state. 

Officers of corporatlons xn many states take oaths - oaths authorxzed by 

law. No, thls is not a perfect dlstlnctlon. It XS helpful and it ~s 

the dls~nctlon the man on the street thxnks of f~rst. 

The s~xth Is rather a consequence from which we argue backwards 

rather than a means of making a dxstlnctxon In the flrst place. It is 

known as llable for malfeasance or nonfeasance. If a man ~s an offlcer 

he Is llable for certaxn thlngs and xf he is nob, he has not that IxabIllty. 

A servant or agent xs generally answerable for his conduct to hls employer; 

he has no relations w~th a stranger. If I hlre a man to take care of my 

sldewalk and he utterly falls to do anything and my sldewalk Is in such 

shape that someone xs hurt, certalnly he cannot proceed a~ainst my hlred 

man| he proceeds agaLust me. On the other hand, a publlc offlcer may 

have a duty xmposed on hlm and that duty Is not llmzted so that he xs 

answerable only to A or B or the state; It may be Imposed so that he !s 
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answerable to everybody and therefore fallure to perform that duty may 

make hlm liable. We have to declde flrst whether he is an offlcer and 

then It follows that he xs llable to thls one or that one. 

To glve you an 111ustratlon let us take a case I thlnk I 

mentioned ~ast tlme. It was a case deu~ded by the State of New York. 

In it some publ~c accountants had made up a report, xncludxng a balance 

L 

sheet, ~r a department store. The account was Inaccurate, It was 

admltted to be, but a bank relled on !t and advanced money to the store. 

By reason of the inaccuracy the bank was mislead and eventually was 

unable to collect zts money. The bank sued the accountants. The questlon 

then was whether the accountant was a public offlcer with a duty to all 

th 
comers and llable for h~s mzstakes, or whethsr~accountan~t on the other 

hand, was to be looked upon as an employee of the stord. When you 

determlne that, the legal questlon is easy. If the accountant is nothln~ 

b u~ a h!~h class bookkeeper the sti~anger has no come-back a~alnst hlm. 

The stranger CaR flght with an employee as much as he wants. If the 

accountant, however, xs not a bookkeeper, not an employee of the depart- 

ment store, but an offlcer on the outslde, a oertlfled pub!~c accountant, 

employed practlcally by the state and authorized to speak to whom it may 

oone~rn, then the person concerned has a rlght to oomplaln. It Is argued 

that it is lzke a case that came up a hundred or two hundred years ago - 

the case of a public welghman. He got a fee from a person who brought 

coal or hay to the scale and had a cert~fl~ate that the publlc welshman 

was appointed by the state and was to speak to all comers and anyone had 

the rlght to rely on zt and expect the welghman to be responslble. That 
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publle we~ghman was sued and had to answer. He was an offlcer. 

But the Court of Appeals says that the Publlc Accountant is not an 

officer; he Is publlc only in a sense that he serves any who employ hlm 

but when he is employed he is private. That was an unfortunate dec~slon 

and we are hearing repercusslons from it still. I thluk because of It 

certaln llnes were wr!tten into the Seourltles and Exchange Act - that any 

expert who glves out a statement wlth reference to these seourlties is 

responslble not merely to the person who paid hlm but responslble to all 

comers who thereafter rely on hls statement. Thls Federal law has changed 

the declslon to that extent in thls one sltuation and I thlnk we are 

likely to fxnd other laws deliberately maklng some klnd of ~l~ioer 

out of an accountant. I thlz~c that thls declslon was a dlstlnct setback 

In accountancy as a professlon; I thlnk it has made people less v~lling 

to rely on accountants' statements and It has led in many Instances to 

n@w forms belng used by banks who require accountants to address letters 

to them personally before they w111 rely on thezr sta~ents. But the 

questlon behlnd thls zs whether he is a publlc offlcer. He certalnly is 

on the evldence. 

The seventh test seems to me to be the best; it Is a study of 

the functlons performed. Regardless of what a man ~s called, regardless 

of how long he holds offlce; regardless of whether he has dlgnlty in 

connection wxth offlce, if he is doing the state's buslness he ~s an 

offlcer. If he ~s dolng a dzfferent klnd of %hlng, the klnd of buslness 

whlch the state has only casually taken over but whlch is not a publlc 
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function in the ordinary sense, we had better keep him in the employees 

group. That ms not an easy distinction to apply. In various generations 

people have thought it easy; this was a Government function and this was 

private. The question was raised two thousand years ago in the story 

of the coin used for the payment of ~axatlon. The question was asked 

whose name was on the coin and the answer was "Caesar's". The solution 

of the problem was "Give to Caesar that which is Caesar's and to God that 

which is God's", and kept Church and State from flying at each other's 

throats. The only trouble was that there was warfare constantly over 

what was Caesar's and what was God's~ and that borderlzne has been changing 

constantly. The whole history of law is one in which State and Church 

have fought. The whole field of marriage and dzvoroe until 1857 was 

looked upon as a matter of the Church courts. In this country ~% was 

looked upon as a matter of the State much earlier. In most countries in 

Europe the whole field of in~erltance was looked upon as a Church matter, 

the inheritance of personal property, at least, and we have inherited 

ecclesiastical procedure in this country for our probate courts. Libel 

and slander were looked upon not as crimes but as sins - matters for the 

Church. This llne is shifting, but that is not all. The llne between 

the functions of the state and the functions of private business - another 

one of the borders of the limits of state action - is shifting rapidly, 

materially, and danserously today. 

So when we speak of a particular function and say "this man 
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zs performzng a state function" somebody may say "no"; the state may be 

making unlforms or manufactur!ng thls or that but that does not make it 

a state functlon. The man who xs actually servlng in the canteen zs 

performlng a private functlon, and there Is room for dispute. The matter 

reaches silly proportions which we distinguxsh between tvo types of 

functions of a city, as we do in many states. If a czty infllcts an in3ury 

upon you in a Governmental capaclty there is no redress except to go km 

to the leglslature and beg. If xt infllcts an ineury in a przvate buslness 

capacxty then you can sue. If you go to the City Hall to pay your taxes 

and a part of the ceiling falls on you, you have no redress. If you are 

paying your water rent, though, and the ceillng falls on you, you do have 

a perfect redress. If the patrol wagon knocks you down as you are crosslng 

the street you have no redress, but if the ~arbage collectlon ~agon knocks 

you down, you have. 

There ~s no easy llne drawn between the two functions yet that 

looks llke the best and most hopeful baszs for dlstlngulshlng between the 

man who acts for the Government as an officer and the man who is actlng 

for the Government in some other capacity. 

The English had a curious way of looklng upon office. They 

looked upon the off lee that a man held not at all as a contractual relatlon 

of the state, and to that extent we follow them. It !s somethlng like a 

contract, yet it Is not. The English look upon it as property; we don't 

look upon an offlce as property; we have no hereditary offlces; none that 
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can be sold. Office is too personal a matter to be looked upon as 

property; we don't lock upon it as contract. So, the question is what 

xs the relatzon between the man who has offlce and not mere employment, 

and the state. The consequence of sayzn~ It xs not property and not a 

contract Is obvlous If you conszder our Ccns~ztutlon for a mlnute. 

Under our Cons~tutzons, Shte and Federal, states cannot pass laws confls- 

catzng property and impamring the obligatlon of contract. If an offlce Is 

a contract then once a man has the offlce the state government has no power 

%0 put an end to it. The Federal Governm-nt, accordlng to the flne spun 

theory of the Supreme Court, has no power to put an end to such a sltuatlon 

but you can't do anythzng about It zf z% sees f!t to do so. In the state 

government you can go Into the Federal courts and overrule thelr decls~ons. 

As to offlcers the sztuatlon is dlfferent. The state can 

abolxsh any unnecessary offlee zt cares to. If you are dozng any partlcular 

%hlng In a state, maklng roads, or acting as archlteet, or selllng penczls 

on the basls of a eontrac~ you have certazn constztutlonal protectlons. 

If you are doing the same thzngs as a speczal agent of the Government you 

may flnd the leglslature abollshed your offlce. That is not the same 

questlon as to whether the President can termznate your tenure of office. 

It may be that Congress says the President can terminate it or~hat he cannot. 

That remznds us of a recent decls~on where!n it was found that the Presl- 

dent dld not have the power to terminate office. Congress ztself can, 

however, abollsh any offlce it sees flt that it has created. It ~s not a 

contract that you have then, when you recexve an offlce; i% ~s not prop- 

arty; what ~s ~t? The answer is that ~t xs a special status g~ven you, 
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a spec~81 legal status; that does not make a new kind of thlng out of ~t, 

that zs making an old th!ng out of off lee. iost of our Izfe today is 

controlled by the contract idea but mos~of l!fe ~as controlled zn the past 

by the status idea. That has been neatly stated by Szr Henry 

law 
and others In some such form as th!s: "The progress of our ~ has been 

generally in the d~rectzon from status to contract". Offlcers represent 

one instance of keepln~ status alive. Let us say that ~n plaln Enghsh: 

The most censervatlve part of law perhaps zs family law. Famlly relatlons 

are in the mazn still controlled by states, your obligatlons to your wzfe 

and ohlldren and thexr obllgatlons are not glven to them because they 

contract to have them, and they cs~not be modifled very much by contract. 

The law says what are the dutles and r!ghts of a husband and the dutxes 

and rlghts of a wlfe. If you deczde that you want to marry and have a 

dlffermnt set of r~ghts ~ad dutles and read them into the marriage contract 

I will tell you rlght now in advance that your arrangement ks vold. The 

marriage would probably stand. That law zs a status law; you are free to 

enter zt or not but once you enter ~t the particular rxghts and dutles are 

die, ted by law. That is not true ~n most other relations. 

One hundred or two hundred years ago the r~latlon between 

landlord and tenant was one of status; employer and employee xn a domestlc 

system of productxon was status; two hundred years ago It was a sMaple 

questzon to ask what are the dutzes of master and servant. You could look 

into a law book and find it. Today you can't. Two hundred years ago it 

was possible to argue who should repair the roof, the landlord or tenant, 

and the answer was there. Today it Is not. The lawyer today must go 

back to what is zn%he contract; whether you have a lease or an oral under- 
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standing; and the terms have tc be dug cut on the basis of past exper- 

ience and relations of the landlord with other tenants, etc., representa- 

tions made, conversations had, etc. What is the lavryer trying to find out? 

Vfnat is the contract. 

So many cf our relations have changed their status but contract 

to office has not. Agency has become pretty much a matter cf contract but 

there is still something of status in the law of agency. It is s~i!l 

inaccurate to say that the relation between principal and agent is just 

exactly what the parties want to make it. To a great extent, yes; but 

I can pmcve to you very quickly that it is not merely the contract. There 

are some people who by law cannot make binding contracts. In some states 

married women cannot make binding ccntracts except with reference tc certain 

things; children cannot make them; they are not binding. Certain other 

types cannot make them - maybe an alien enemy. But yet most of the~ewwho 

cannot make contracts can bind agents or can be a~ents. If you want to 

make a boy ten years old your agent he can tie you up in a contract if he 

is authorized to do so. The married wcm~n who cannct make a contract for 

herself in some states can, if she is authorized tc act as agent, make 

perfectly binding contracts for her husband; cr she can bind an agent tc 

make a contract for her. Sc when you appoint an agent it is not making a 

contract. There does not have to be consideration or these other formalities. 

If I simply say to you "I authorize you to act for me" and you act for me 

I am bound by your act because you were my agent, whether you were p~d 

or not. If you were not paid you could throw up the job and decide you had 

changed your mind. I would ~ have no contract. But if you begin to act 
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and stop in the mlddle, that is another story. The agent has 

contracted for h~ prlncipal that ~s not exactly what the princlpal 
Se~l my horse but don't ~arrant it." 

wants. I may have told my agent "Don't do thls partlcular thlng./ The 

agent dlsobeys me, and g~ves awarrant. Am I bound by hls warrant y Yes, 

for that is w%thln the apparent scope of most agents' authority. It has 

been held that the right to sell looked as ~f it carrled wlth It the 

rlght to warrant. The stranger could assume that the agent had that power. 

He got that power by vlr~uecof being an agent. 

Servants can get you into a mess of trouble by being dxsob- 

edlent and there we come across one of those f~ue dlstlnctlons of the law 

that look all rlght on paper but lead to endless trouble when we apply 

them. He can bxnd you when he acts within the actual scope of h~s 

authority even though he does the thlng he ~s dolng in the w tong way. 

If he is doing the wrong thxng, if he is off on a fro~Ic of hls own, 

and not attendxng to your buslness you mlght defend yoursslf and say 

you have nothlng to do with It; but xf he is dolng your work and hurts 

somebody, even though he is doing ~t ~n the wrong manner, xt is your 

work and you are llable. There are two cases I should Ixke to clte. 

They both came up xn the same state - in the same clty. In one case a 

man was waltlng for hls txcket ~n a railroad statlon and he was one of 

those nervous fellows; he had mly thlrty minutes to catch hls traln and 

there was a long l~ue ahead of hlm. He began to call out very uncompll- 

mentary thlngs about the railroad and the baggage maater and flnally 

about the baggage master's ancestry. The baggage master kept qulet as 

long as he could. Fxnally the excited cltxzen jumped over the counter 

- 17 - 



and made a bee-l~ne for hls valise. There was an axe on the wall with 

the legend under it "To be used only In case of flre". The baggage man 

thought the tlme had come to use it and he hxt the man on the head. 

Thls ~ sued the raxlroad company. His allegatlon was that the baggage 

man was doing the right thlng xn keeplng the space around the baggage 

clear but he dzd it in the wrong wa~. He thought the raalroad company 

ought to pay. The raalroad company contended no such thlng; the baggage 

man ~as not doing the rallroad company's work - he was flghtlng a battle 

of has own. It v~s answered by an appeal and upheld by hagh author!ty. 

Let us compare the other case. In the other case a buslness 

college was the defendant. The story ws~somethln~ like thls: after 

school hours the janltor ~as sweepang the room. The students had left 

some chewang gum around and he was mutterxng to h!mself. In the mzddle 

oK the room was a table on whlch v~s a ladder and an electrxclan had 

ol~mbed up on i% to change some bulbs. He started whistling and the 

janltor got furxous and pushed hls mop agalnst the leg of the table 

and the ladder fell wlth the electr~cxan. The eleotrielan sued the 

owner of the college saying a man doang work for them had knocked hxm 

down. The college said"no, he was not worklng for us mhen he dld It. 

He was fighting a battle of has own". The conditlons are the same 

but xn fact there was a difference. In one case the man d~d the ~ght 

thing In the wrong way and xn the other he dld the ~rong ~Lug. How 

many of you thlnk in the case f~rst the railroad company should be held 

responsible and how m~ny thank, in the second case, that the business 
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College Is respon~ble ~ You are about evenly d~vlded; that is a 

dellcate balance. Actually the buslness college was held llable and the 

railroad company escaped l!ablllty. 

You see how hard it ~s to apply one of these legal formulae 

no matter how senslble it sounds. Just one other th~ng I want to say 

about thls law of agency. I used the expresslon "actual scope of au- 

%horlty"in talklng about a servant who is dolng your work and in makxng 

contracts. I me "apparent scope of authorlty" in speaklng of one whc 

acts for ~ou as the man who warrants your lame horse to be sound. 

don't care about the apparent scope of authorxty of the man who is sweep- 

xng the floor. Why thls dlfference? There ~s some sense In ~t and I 

shall try to make you see it by suggestlng the ease whlch came up of a 

drlver of a laundry wagon who ~ppened to be both crooked and careless. 

Thls drlver was careless and ran over someone. Actually, he was not 

wor~ng for the laundry as an agent. He was an ~ndependent contractor! 

he owned the wagon. The name '~nite Star Laundry" was on the wagon and 

the laundry tried to make ~t appear they owned It. The bills were in 

the name of the Wh!te Star Laundry; actually thls man was an ~ndependent 

contractor as laundry drivers frequently are, and made hzs proflt and 

pa~d wholesale rates to the laundry for the work they d~d. They packed 

the th~ngs up and made the b~lls out for h~m. Thls man ran over somebody 

w~th hls own wagon and he had also made some rash statements to hls 

customers. They had lost some laundry and he told them the company would 

pay for it. Let us see whether the laundry company is llable for hls 

contractual 
promise ta pay. Yes, he is withxn hls apparent scope of authorlty and 
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he aopears t o  be an agent. They cannot go into court and say he is 

not; they have induced you to believe that he was. Can it go into 

court, however, when it is sued by a person knocked down by the wagon and 

say it is not their wagon ~ You cannot say "If I had not seen your name 

on the wagon I would not have stepped in front of it". You can say that 

if you had not seen their name on it you would not have made the contract. 

So, as a result of this inherent distinction there grows up this funda- 

mental rule of agency which is not the rule that the prlncipel is held 

according to appearance in torts and wrongs that have nothing to do with 

the contract; the employer is held only withln the actual scope of 

authorit~j. 

Our fundamental problem in Government Is this: To what extent 

are these rules ana laws applicable to the Governmentas a person? Some 

say not at all. Agency is based on a legal fiction which says that 

when a man acts through his agent he acts himself. That is fiction; it 

is not true. Fictions should be used only when they ~rve the purpose of 

justice. To say a state when acting through a man is actln~ itself would 

be against public policy. There is no principle which says a s~te cannot 

come In and deny it gave the man authority. The state does ~ive author- 

ity by public laws; there is nothing private or secret about it, and you, 

in dealing with the state as a private citizen are supposed to know the 

authority of the man you are dealing wlth and net to t rust to luck or 

appearances; therefore this whole law of apparent authorit~ that applies 

to agents or individuals does not apply to officers because they are 

publiclj known. 
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What about actlng wlthln he actual scope of authorzty~ Is 

the state responszble? A phase of that whzch is most ~nterestxng to you 

zs perhaps whether the indlvldual is responslble; whether the state, s 

responslble depends on whether the state glves Its consent to being sued. 

You can't sue the state wzthout ~ts consent and zt has not gzven zts 

consent to be sued for przvate wrongs! but can the ~nd~vldual be sued ~ 

That is mere important for you to ~now. If the agent of a private cor- 

poration makes a misrepresentatlon no one is going to bother hzm. If 

you make a mzstake when you are buylng for the Government and mzsrepre- 

sent what the Government wzll do they can sue the Government and w~ll 

probably try to hold you on your bond. If xn acting on behalf of the 

Government you xnfliot znjury the same questlon is ralsed. Here Is a law 

on the liabillty of mlitary offlcers to seize property. Specxflc appli- 

catlons are very hard. '~m~litary offlcer In txme of war 

That has a Imttle "mf" mn i%. 

15 

That zs %errlbly unsatxsfactory. CanOe soldier from a practloal polnt 

of vlew stop to determznewhether the o~der glven is legal or not • Can 

any man xn the mxl~tary servlee reslst an order because he ~hlnks ~t is 

illegal? Praotxally, of course, no. The result is that we come across 
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some very dzstress~ing oases. If zt were not that I hate to leave 

a source of worry w~th you I would reclte my "Flyxn~ Fish" case In whloh 

a military or naval officer was held responslble afterthe war for acts 

he performed xn the course of the war because somebody was able to get 

into clvxllan court and prove a flaw In the orders under which he acted. 

That xs not a common occurrence but there is enough of xt st111 left 

to be a constant source of danger where orders are out of the ordlnary 

or usual routine. 

You are also interes~d to know, perhaps, whether you have 

liability on contracts you make. If you have ordered somethzng and It 

turns out that your authority to ~der it was defeetlve, here a~aln t he 

law zs zn an uncomfortable state• " A mllltary of~c~ is not liable 

In other words, the mil~tary offlcer may find hzmself personally llable 

for havlng mzsrepresented hls authority and having made a contract that 

he had no a~ho~ity to make. There is thls comfort: In nzne-tenths of 

the eases the party d ealln@ wzth h~m ~s 3ust as thoroughly bound by the 

limxtatlons of hls authormty as he is hlmself and presumes to know ~hether 

such auShority exists. V~hether It exlsts in the abstract zs posslble 

and the only reason he does not have it is because I% was definitely and 

dzostinctly w~thheld agaznst hlm, but the indxvldual may stzll proceed 

against that offloer. 

To sum up this rambling story i go back to my guestzon~ to 

what extent can we take thzs book on the law of agency and say the same 

applies to Government employees and particularly to Government offxcers~ 

- 22 - 



We began wlth the theory that it applles so far as posslble, as I sald 

when I began to d~scuss xt some t~me ago. It is hxghly desirable to 

start out wxth the assumption that the Government is a person and as such 

the law as to persons applles. The Government cannot be held to have 

authorized somethlng on the basls of appearances. If you want to rely 

on the authority of the man acting on behalf of the Government you 

had better flnd out what hls authorlty is. Second, the Government 

cannot be looked upon as entering ~nto a permanent relatl~n wzth Its 

off leers. When we determlne that a man Is an offlcer by these dlff!cult 

tests that man has a status and the deta!ls are to be looked for not In 

hzs commlsslon, not in,he private paper he holds but In the publlc law. 

Third, a certain amount of protection goes w~th that status; a certaln 

amount of presumption of regularity goes wlth it. On the other hand, a 

oertaxn amount of publle duty @oes w~th it whlch could not exist in the 

ord~uary case of harlng a man as an agent. Fourth, a dlstxnctlon must be 

shown somewhere among the dlfferent ~obs we do for the Government. It won't 

do to say everybody who does anythlng for the Government Is an offxcer. 

It Is a distxnot posltlon - a special pos~tzon. Most of the enployees of 

the Government in the long run must remaln more llke employees of bus~ness 

than llke speolal off~cers through whom the Government acts and as the 

Government's role in buslness ~ncreases more and more all those mho work 

for it must be IookBd upon as prlvate agents. In some of its recent 

undertaklngs the Government has something like a wartime situatlon in 

having the jobs done not through bureaus but through o~oratlons it owns 

and controls. The employees of these corporatlons are ordlnary servants. 
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The Government could exempt them from Ixab~hty but exam~natlon of 

t~e statutes reveals that zn general the Government has not seen flt 

to exempt those oorporatzons. In other words, if the corporatlon that 

sells ~oves for the T.V.A. injures you the ordznar~ rules and regulatlons 

applying to private corporations apply. 

All durlng my study of officers my respect for an offlce 

~as increased and I feel it is proper In closing not only to mention 

to you the d~gn~ty of the off~ce you hold but to congratulate you as 

well as to warn you o9 the dlstlnctlon. 

- - 0 0 0 - -  

Q - As an agent or officer of the Government I may send out 

prgpesals for some work for the Government such as the del~very of 

razlroad ties. These come in and for some reason or other I fa~l to 

accept the lowest bld; I accept the next one. The case comes up to the 

Comptroller and he deczdes I should have accepted the lowest bld and 

deczdes that the contractor shall get no more than the lowest bzd. 

What redress has that contractor? 

A - None; he has no redress at all because he ~s supposed 

to know all the rights ~and duties of hlmself and of the Government - 

supposed to know that ~ off leer is merely a mouthpiece and has no power 

to blnd the Government. The case would be llkely to drag on for months, 

but the easlest way to make it clear Is to say that. 

Q - With reference to your remarks concernlng the Whlte Star 

Laundry wagon: In Balt~nore they have a taxlcab concern, all of the 

cabs of whlch are indzvldually owned. It Is the Diamond Cab Company 
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a~d the company,s an orgamzatlon gives you publlc liability and 

to protect itself !t has ~nsurance. If you are Injured by one of these 

cabs do you collect from the company or is the drlver responslble? 

A - You have two sltuatlons. One person is induced by thls 

representatlon that they are responslble to get Into the cab. That person 

eertalnly has redress agalnst the cab company, but he can still sue the 

owner if he wants to. Then let us look at the sltuat~on of the man who 

is walking across the street and Is hlt by a cab owned by John Smlth 

but whlch has the name of the Diamond Cab on It and the appearance of 

belng owned by them. Following out the rule I la~d down he has no redress 

agalnst the Diamond Cab people. The represer~ation or beneflt of llablllty 

does not come to h~m, he has nothing to do wlth it. That sltuatlon has 

come up and the central concern whlch has acted as owner has prescribed 

the lxablllty. If they go further than merely have a central office 

for recelvlng and transmlttlng telephone calls - if they really onnst~tute 

some klnd of buslness you m!ght get at that in that way - as a corporatlon 

that Is hirlng cabs for its buslness. The burden would be to prove that 

the central offlce is lake that and I would say the chances of recoverlng 

from the central cffzce are slight. In~assachusetts they are not sates- 

fled wxth insurance taken up by the central offlce - the independent 

taxlcab owners must take out insurance xnd~vldually. 

Q - In the cawe of a contractlng officer and dlsbursxng offlcer 

who assessed agalnst a contractor llquldat~ug damages for failure to 

perform, we will assume that damages have been assessed and deducted from 

the payment to contractor, the contractor's flrst step would be to make 
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clalm to the General Accountzng Of flee. We will assume that that has 

been turned down and he resorts to the courts. He enters su~t agalnst 

the dasburs~ng offlcerj the courts decade an the favor of the plalntzff 

and hold the accounting offacer laable. That zs a case where money has 

been collected. In practise zs the dlsburslng offacer held responsible 

for the refund of those damages ~ 

A - The Government ~s not held. ~en an offacer zs found 

llable the Government usually assumes the obl~gataon and reimburses hzm. 

It may requare ~n titles the act cf the C~ty Councal. In the Government 

It may requlre some dlscretzonary act on the part of some cff!cer but 

the Government has no legal obllgatlon. If thas off leer has mzsled the 

man or don~ some other wrong that causes thas ~n tc lose somethang on 

hzs contract there as no reason why he can't sue the officer. He has to 

prove that the offlcer has acted negligently or ~mproperly. 

Q - An offlcer was brought up before a Class B board. A was 

the officer before the Board and B test~fled orally to the effect that he 

considered A a crook. A was Class B'd and brought su~t agaxnst B zn 

Federal court for $50,000. Is there any chance of B belng stuck for that ~ 

A - The great case on that wzll ~ever be traed because of 

Huey Long's untlmely death. There are some sltuat~onswhere a man's words 

are prxvaleged - certalnly In a legzslat~ve body and therefore perhaps an 

a legislatlve hearLug - to s~e extent xn a ~udlczal hearlng In court. 

If a man ~s asked to tell under oath what he thanks of someone he can 

say many thzngs he would not print an a newspaper. It as not our duty to 

determine whether these words come wzthin the prlvalege. There as a 
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questlon flrst of all as to how pertlnent was zt to know whether he 

was a crook. Is zt a part of the real issue or was ~t dragged ~n by 

the heels? Certaznly you can use your przvllege to drag in thlngs that 

don't belong there. There are many other instances where such thlngs are 

allowed. If somebody wrltes to you about a former employee and you thlnk 

he is a crook, you have a perfect rlght to answer zt accordlngly. I 

should guess the law of przvllege is broad enough to let the man escape. 

Q - I would hke to ask, in connection wlth the New York 

case relatzve to the accountant - dld he have to qual~fy under a state 

law %o be a publzc accountant ~ 

A - Yes; he could not use the letters C.P.A. under hls name 

w~thou% passing a state examlnation and satlsfylng the state board as to 

hls character, etc. That ralses the questzon as to whether ~t made h~m a 

publlc officer. Publlc offlcers are sometimes forced upon you and sit11 

you may be responslble for what they do. I w~ll glve you one illustratzon. 

You ca~ come into a harbor without a l~censed pilot and ~n many instances 

you have no control over the eholce of a ~llot. Sometimes you can pay 

the first one and take the second. It zs not a very s~Isfactory arrange- 

ment, there have been tlmes when people compla~ned they had to tame a 

licensed pilot w~shed on them by the state and then were liable for the 

pilot's neghgen~e. In Ilhno~s you cannot employ an engineer in your 

mlne unless he zs oertifzed by the state. The unzons have a great deal 

to do wlth zt and an owner has l~ttle to say about the engineer. If he 

Eilled anyone the mlne owner was llable. That happens scmetlmes. When 

the state helps you out by certlfying a man that does not necessarily 
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relieve the individual who employs them from liability. In that case the 

bankrupt was liable but he had nothing. 

Colonel Jordsn~ I want to tell you something an officer had 

to do; he xs now a member of the Planning Branch. He was on G-2 work in 

Siberla; he was captured by the soviets and they threatened to kill h~n 

unless he signed a treaty which they v~anted. He thought it over and signed 

It. He reported it to his commanding general a little later and the general 

told him he had no authority to do that. The officer ~ho~sht~the treaty : / 

should bind the U. S. 

A - I think that would be a good ease for the court. I don't 

think it had any validity; not because of the duress; and this brings up 

a nice point in the line of my discussion. In this process of dra~ing 

distinctions between private law and public law we sometimes say a treaty 

is a contract, and that leads to all kinds of fallacious conceptions. 

A treaty is not a contract. All that you have learned about contracts 

being without duress does not apply to treaties. The fact that Germany 

signed on the dotted line does not ~mpalr that treaty at all; duress has 

nothing to do with the situation. Furthermore, you don't need coneldera- 

tion in a treaty. On the other hand, another thln~does not apply - the 

law of agency. A man who has no actual authority cannot bind his Govern- 

ment. Even the President could not bind his Government except in accord- 

anoe wlth the laws of the Government, and Europe is still sore because 

they thought we should r atlfy the treaty signed by the President. Duress 

has nothing to do wxth it. If he signed it voluntarily it would not be 

any better. In the event a man v~thout authority si&ns a treaty to 

escape from an Army, I think he should be dealt with rather leniently. 
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