


E)~RGENCY LEGISLATION - V~R-TI}~ CONTRACTS 
by 

Captamn Charles E. Cheerer, J.A.G.D. 

The dmscusszon th~s morning concerns the Legal Dzvms~on 
of the Plannmng Branch, 0ffmce of The Assmstant Secretary of 
War. The peaoe-t~me work of the Legal D~v~smon may be grouped 
under ~our general headmngs. 

io The preparation of drafts of emergency legmslatmon, 

2~ The formulation of pol~cmes concernmng war-tmme 
contract procedure~ 

3. Preparation of drafts of war-tmme contract forms 
~n cooperatmon wmth the ~%r Contract Board, 

4. lamscellaneous legal matters. 

In t~me of war the functmons of the d~v~s~on are of 
the same general ~ture as mn t~me of peace. Additional war- 
Vmme functions ~ould mnclude the review of contracts that 
have been entered mnto by the government to assure complmance 
w~th law, and recomnendat~ons concernmng polmcmes for th~ 
adjustment of clazms under war contracts. 

In tmme of peace the Legal Dlvzsmon is concerned 
prlmarlly wlth the emergency legmslat]ve program. An excellent 
hlstorlcal study of the development of the emergency legls- 
latmve program ms contained mn a monograph dated November 13, 
1934 "Dlscusslon of the Legal and Contract Phases of 
Procurement Plann!ng," by Captaln E° Zo Brannon~ As coples of 
that monograph have been dmstrlbuted to you, I w~ll not d~ell 
on the h~story of the legmslatmve program. Instegd I wmll 
outlmne the developments of the past year mn connectmon wmth 
emcrgency legislation and war-t~me contract forms. 

Durlng the last sesslon of Congress the House of 
Reprcsentatl~es passed Bmll H.R. 5529, cntltled "An Act 9o 
Prevent Proflteer~g mn Time of ~r and Thus Provlde for the 
Natmonal Defense, and Promote Peace," whlch provmded for the 
war-tlme mobmlmzatlon of the nat~on's resources. The bmll 
was completcly revised by the Sp~cla! Coin!tree of the Seuatc 
to Invcstlg~te the Munmtlons Industry, and was further 
amtnded end favorably reported and r~commended for passage 
by thc Scn~tc Nllltary Affamrs Co~imttcG. However, slnce 
tltl~ I o~ ~he bill comprlsed a comnlct¢ revenue act, the 
~]It~ry Aff~Irs Com~mttce rccommendcd that the bmll be 
r(f~rred to the Finance Commmt+ec of the Senate for further 
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con~derat~on° ~cn the fmrst session of the 74th Congress 
~djourned, the b~ll h~d not passed and was st~ll ~n the 
Senate Fmnonce Commmttee~ 

Even though B~II H.R. 55~, ?~th Congress, F~rst 
Sessxon, ~as not enacted by the Congress, the fact that ~ts 
passage w~s recommended by t~o Senate commmttees after 
extensive public hearings, justmf~es ~ts acceptance as a 
me~sure that to a considerable extent represents the w~ll 
of Congress at th~s t~me. In mrs i~nal form the b~ll had the 
ap~rov~l of the ~ or and Navy departments, except as to the 
provms~ons for taxation, taxation ~vas consmdered to be a 
matter prmmrmly for Congress and the Treasury Departmont~ 

The ~moortance of thms bmll ~arr mrs ~ dmscussmon 
o~ its provlsmons. In rcportlng out the bmll the Senate 
Commmttec Invcstlgatlng the Nunmt~ons Industry stated that 
the "measure ks ~n no sense a mllmtary measure, but an 
cconommc measure, a consmdcred pl~n bo protect the economlc 
society and to cn~ble mt to operate at the hlghcst offmcmency, 
no* only for the ormed forces of the natlon, but for the 
protection of our socmety agalnst cconomlc collspse elther 
in th~ midst of or ~t thc conclusmon of a ~r," and "to ~ke 
*h~ n~t~o~ol dtfense mnv~ncmble by means of a controlled 
unmv~rs~l u~c of all our n~tural ~nd man-made resources." 
The b~ll ms d~v~dcd ~nto smx hcad~ngs, or, zn legislative 
t~rm~nology, t~tlcs 

Title I - Income Tax. 

Title II - industrlal Ni%nagcmcnt P~ov~slons. 

Title i!I - ~Rr Resources Control. 

Title IV - Securl%zes Exchange Provmslons. 

Tmtle V - ]ar Fmnancc Control. 

Tmtle VI - General Provlsmons. 

Tmtle I 

Taxatmon 

T],~s tltl< comprzses a completc revenue act for ~rar- 
t~me purpoo< s. The nor~m~l tax rates on mndmvmduDls and the 
surtox r~%r~ arc drastmcally ralsed. The net effect upon 
personal ~ucomc s ks the prcvcntzon of sny annual net ~ncome 
of ov~r $10,000.00 durlng a war y~ar over and above all 
t~x~tlOn. 
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The tax on oorporatmons ~s also severe. The corporatmon 
tax ms 15% on the fmrst B% of n~t mncomc csrned by the corpor- 
ation after all deductmons~ etco; 25% of all mncome above 2% 
and up to 6% ~nd 100% on all income above that, as an excess 
profmts tax, Thus the ~axlmum mncome ~llowed corporatlons 
~ft~ oayment of taxes would bc 4.7% on themr c~pmtal value. 
Corporations wmll pay thcmr taxes quarterly. The vrsr-t~me 
tax would rema!n mn force durlng the wsr and untml such tmme 
as the Congress may declare the emergency at an end. The 
obDect of thms tmtle ms "to collect durmng the ~r by means 
of taxatmon enough taxes to pay the costs of the war and 
fhus prevent the mn±latmon by domng away wmth borrowmng and 
the ~mmense ~ncre~s~ mn the cost of the w~r whmch results 

t ,, (I) from infl~ ~on, 

Title II 

Industrzal ~nagement Prov~smons 

Thls tl~le su~horlzes a drqft of In@ustrlal management. 
~en !n the opmnlon of the Presmdent %he successful prosecutmon 
of the war requlres mt he may establlsh lules and regulatlons 
for the r~gmstrat~on of all persons mn the management or 
control of mndustry. Thms is intended to apply to persons 
zn ~xecutmve posltmons who are unwmllmng to cooperate zn the 
mndustrmal war effort. At the dmscretmon of the Prcsmdent 
regmstered persons mn amy mndustrmal plant or industry may be 
brought mnto the servmce of the government for the duratmon 
of %he war and shall be suboeo% to the ourmsd~ctmon of the 
War Department. However, the Secretary of ?~r ms not to 
mntcrfcre ~ mth the mnternal management of the mndustrmes~ 
He may transfer reglstrants to any cmvmlman servmce wlthmn 
the jurmsdmctmon of the V~r Department~ The compensatmon 
of such persons industrmallv drafted will bc pamd by the 
government at rates to bc f~xed by the Presmdent, and they 
may not accept any other compensatmon from any pl~nt mn 
whlch they rendered scrvmccs durmng the v~r. Rules and 
rcgulatlons for the admmnmstr~tmon of thms tmtlc would be 
nmdc by the Prcsmdent ond penaltmes ~re provmded mn the 
bmll for vmo~atmons of such rules and regulatmonso The 
provmsmons of thms tltle are permmsslve, not mandatory~ 

(I) S~n~tr ±{cpor% No. 889, 74th Congress~ Fmrst Sesslono 
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Tmtle !II 

War Resources Control 

Tbms t~tlc gmvcs the Presmdent v~ry broad powers to 
control ~iI of the r~sources of the natmon by price fmxmng, 
l~cc~s~ng, ra+~on~ng, przor~tzes, cnd other measures for 
amrc~t~ng nd unmfylng the ~ndustr~al war cffor%~ 

The President by th~s t~tl~ ~s granted dmscrctmonary 
~r-tmmc po~er ~nd authority as follows To f~x prmccs, to 
rcgul~tc com~odzty exchanges, to establ~sh a system of 
pr~or~tmes or rat~onzng ~n favor of users most vztally l~nked 
w~th the prosecution of the ~ar, to provide a system of 
l~ccnses for organizations or oersons ~ngaged ~n manufacturmng~ 
mercantmle, or publ~c scrvmce mndustrmcs, to regulate the sale, 
use, transportation, manufactur~ or d~str~butzon of any 
product~ to requms~t~on any product and to sell or other~z~se 
d~sposc of such products, to enforce regulations agamnst waste 
ho~rdmng, speculation end profiteering, to cou~aandcer any 
m~nuf~ctur~mg plant or other ¢stablmshment. The Presmdent, 
of course, msy not fznd ~t necessary to mnvok¢ all of these 
pc ~ ~c rs, 

The Preslden% ms also authormzed mn thls t~tle to 
cstobhsh ~s many agencmes ~s hc deems n~cessary to execute 
~he functions of control over war resoulces~ The appolntment 
of admlnlstrators to ex~rclse the powers granted Is also 
~uthor~zed. The Presldent could regroup, red~strmbute or 
reassign the dutmes and functmons of the procurement of war 
sun~l~es for the m~l~tar~ and naval establ~shments. In the 
~{o~Id ~r, Congress dmd not grant such powers to P~esmdent 
~l~on untml the p~ss~ge of the Overman Act on Nhrch ~0, I~18~ 

"Just compensation" ms provlded for persons ~ho comply 
~1*h ~ny requ~slt~on of thelr property by the Government° 
~t eonstltutes ~ust compensatlou ms to be determlned by the 
Presl@ent but ~t is not to ~nclude loss of profmts or 
antlclpated proflts. Those persons not satmsfmed w~th the 
amount of compensatmon to whlch the government decmdes they 
are entltled, are to be pamd 75% t~ereof and they may sue the 
government at the close of the war for such amount as added 
to 75% will make "just ~ompensatmon." The bmll confers 
Ju~msdlctlon on the Unmted States Dmstr~ct Courts to hear and 
determmne such dlsputes~ 



The e f~ec tzve  date of thls title, zf the bill were 
en~ncted i~+o levr, woula be "upon the dcclaratlon Of Congress 
that a sta+e of ~ar exlsts between the Unlted States and any 
forezgn p~ er and %~atthe exlstence of such state of war 
creates a grave national emergency or upon the declar~tlon 
by Congress that m grave national emergency has arisen owing 
to the Imncnce of declaration of war owzng to the exlstence 
of a state of war be~veen two foreign poJrers." 

Title IV 

Securities Exchange Provisions 

This title empowers the Presldent by proolamstlon to 
close all security exchanges for the dur tlon of the war should 
he see fifo 

Title V 

War Finsnce Control 

This tltlc creates a ~r Finance Control Commission 
of flve m, mbcrs n~med by the President. No security issue in 
excess of ~i00,000 may bt offered for public or prlv~te sale 
unless an~rovcd by the ~Jar Finance Control Commission. The 
Co~Issloa ~y advance the necessary funds to any corporation 
or ogcncy cngagca in production esscntlal to the prosecution 
of the w~r° 

Title VI 

Gencr~l Provls~ons 

This tltlc provides that any person convicted of 
willfully vlol~tmng ~ny of the provisions of the Act or any 
of the rules or reguletlons m~dc thereunder shall be fined not 
more than @10%000 or imprisoned for rot more than one year~ 
or both, together vTith the cost of prosecution. 

The cffectlvc dote of all the titles of the Act except 
title ili would be "~m~edlately upon th~ declar~tlon by Congress 
that a state of ~r exists between the United States and any 
foreign government and that the existence of such state of war 
creates grave n~tzonal emergency." Title !!! includes an 
emergency owlng to the imminence of ~ decl~rat!on of war. 
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It ~s dlfflcult to prophesy ~ether the bill w~ll be 
enacted into law at the next sesslon of Congress. The ~r 
Department favors the pasoage of the industrlal control 
provlslons of the b~ll. On Apr~l 9, 1934, Colonel Harrls 
presented the Vir Department vle~omnt before the Speclal Senate 
Commmttee Investlgatlng the Munztmons Industry. He sa~d ~n 
part" 

¢ 

"The Government control over mndustry as applmed 
at the close of the World tar v~s developed only 
after months of pamnful trial and ~rror. Thls Bill 
will porpetuate the best features of that organ- 
mzatmon ~hmch were proved ttu@er actual war condltmons. 
However, the proposed agencies wlll, mn general, have 
much greater power than was exerclsed by correspondmng 
bodles durlng the last war. Thelr authorlty bemng 
based on leg~slatmve sanctzon will permmt quicker and 
more d~re~t actmon. If th~s Bmll ks enacted mnte 
law, the ar and Navy departments wmll be able to 
base their ~ndustrmal war plans on defmn~te authormty 
and the President wmll be empowered to put such plans 
znto ~mmedmate effect. The Government w~ll thus be 
able to secure a f~rm grip of the econommc s~tuat~on 
st the very outset of a war~ 

In closlng, I wlsh to stress the deep mnterest 
of the ~ar Department In any famr, reasonable and 
effective movement whmch w~ll mlnlmmze profmts mn 
war~ The three essentmals of war are men, money 
and munmtmons. Vmctory cannot be achieved wmthout 
a plentmful supply of each. I must, therefore, 
in the name of the Secretary of ~ar, again warn 
that any measures adopted must not be so restrlctlve 
or blndmng mn character as to prevent necessary 
production, slnce any failure to produce munlt~ons 
when needed may be pa~d for, not in dollars and 
cents~ but in human lzves and the consequen, es ef 
posslble defeats" 
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W AR-TIN~ CONTRACT FORN~ 

V~ar-Tmme Contract Factors. Today the government uses 
standard contract forms. ~1917 no such standard forms for 
government contracts were mn use. Each department devised ~ts 
ov~ forms. Consequently there were over 400 dmfferent govern- 
ment contract forms mn use when the Unmted States entered the 
~orld ~ar. Nor had standard forms been adopted to meet the 
special economic s~tuatmon created by modern war~ 

As a result of our ?~rld ~r experlence, ~n our peace- 
tlme plannmng we recognmze the fact that war-tmme condmt~ons 
vltally affect the contractual relations of the government 
and mndustry. In some respects those contractual relations 
are affected f~vorably, mn other respects they are affected 
unfavorably. On the favorable szde the ~rorld %ir revealed 
the promznence of publmc spmrmt as a factor mn %ar-tmme 
enterprmse, war servmce ~nfused a new altruistic element mn%o 
our econommc Imfe. Another outcome of the war was the 
dlscovery of vast po~ers of cooperstlon between private 
enterprmse and govermental authormty mn the face of a w~r 
emergency. The tradmtzons of Amerzcan bus~ness had theretofore 
been those of antagonmsm bet~een prmvate enterprmse and 
government~ Bur in the war emergency th~s antagonmsm practlcally 
dzsapoeared. An unfavorable factor znfluenc~#P cogtractual 
relatmons mn waz-tmme ms the d~sturbed economm smtuqt~on. For 
e~smp]e, the prmce structure ~n war-t~me ms unstable° The 
demand for certamn matermals ms far ~n excess of supply, and 
therefore przce control measures must be adopted, Economzc 
read3ustment after the ~ar must also be consmdered. 

In peace-tlme the Government purchases mrs suppl!cs 
by mnv~tmng competltmve bmdso The la~ (Seotmon 3709, 
Revzsed Statutes) requmres that all purchases ~ ~d contracts 
for supplles or servmces except personnal servmces, shall 
be made after a@vertlsmng, except mn pubimc emergencmes 
requ~rmng mmmed~ate dellvery. In the %forld ~r Secretary of 
~%r Baker suspended the requirements of competltzve bmddmng 
shortly after war was declared° 

In a r~q3or w~r the purchase of many items by competmtlve 
blddlng would not be practleable s~nce there would be no real 
compet~tzon betw~een sellers. Inztlal demand will exceed the 
nornnl supply not only of ammunltmon, guns, and alrplanes, but 
c v e n  of °hoes, blankets qnd many other essentlal items. There- 
fore the government wmll be compelled to depart to a great 
extent from the usual peace-tmme method of awarding the contract 
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to the lowest responsible b~dder~ Contracts w~th allocated 
fac~l~tmcs w~ll be negotiated although mnforma! competition 
may be a bas~s for thc negotiations° The tmme of d¢l~vcry wmll 
bca v~tal consideration ~n d~term~n~ng awards~ 

In peace-tmme the contractor a~sumes the entire r~sk 
o~ ~mcc fluctuations ~n matermals and labor. If costs declmnc 
the contractor ~kes a larger prof~t~ ~f costs r~so he m~kes 

smaller profit or hc ma T even have to take a !oss~ But 
price fluctuatmons zn war-t~me m~y be so great that mun~tzons 
contractors may desmre to be ~nsurcd ~gamnst losses due to 
rms~ng przces, cspocmally zf the government ms determzncd to 
prevent large profzts. In such a smtuatzon the government 
must assume the rmsk of rmsmng przccs, If the government 
dmd not assume that rmsk, the estm~ates of the mun~tmons 
contractors would mncludc q generous allowance for possmble 
mncrsqscs mn %he cost of labor ~qtermal, 

%nothcr fcqture of wqr-tlme productmon of munmtlons 
is the fact that many manufocturcrs will be called upon to 
m~nufacturc artlclcs ~1%h whlch they arc not fam111ar, for 
in ~mny cases factorlcs wmll have %o bc converted to new 
uses. Furthermore, vat ~ncvmtably brmngs forth new invcntmons 
~h~ch manufacturers mzght bc reluctant to attempt to produce 
~n quont~%y w~thout a guarantee ~ga~nst loss. The demand for 
such a guarantee agaznst loss probably ~mll bc emphasmzcd to 
the extent that the government l~m~ts profmts° 

I have indmc~ted some of the factors that were 
considered ~n draftlng the now w~r-tzmo contract forms, These 
forms wc~c approved on June 14%h of th~s year by The Asslstant 
Secretary of ~ar, on condmtlon that at the end of one year 
they would be revlsed° Coples have been dlstrlbuted to the 
chlefs of the supply arms and servmces who mp turn wmll 
dlstrzbute coples to thelr procurement planning representa- 
tlves in the fmeld. Full and free crzt~clsm of these contract 
forms has been mnvmted, Through the contact of the fmeld 
procurement p!~nnmng offmoers wmth mndustry we hope to have 
the forms ~crutmn~zed by busmness m~n and zndustrlal leaders 
and get the henefmt of their crmtmcmsms. Unfortunately we 
hav~ no means of expermmentmng wmth these forms zn the actual 
purchase of suppl~es zn peace-tlm~ but by a w~de d~strmbut~e~ 
of the forms accompanled by invmtatmons to crztlclse them we 
expect to uncover ell of %he~r weak pozntSo 

There are flve contract form% as follows 

I° Contract for Supplles (Flxed Prlce). 

2. Contract for Constructlon (Flxed Prlce 
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3, Adjusted Compensatkon Contract. 

4. Evaluated Fee Constructlon Contract. 

8, Evaluated Fee Constructmon Sub-Contract. 

The Fkxed Przce Contracts. 

The Contract for Supplkes and the Contract for 
Constructkon are both modlf~eatkons of the peaee-tlme forms. 
Both of these contracts are "flxed prkce" contracts as 
d!stlngukshed from "cost plus" contracts, that ks, the 
contractor agrees to perform the contract for a defmnmte sum. 
The fkxed prkce Contract for Sup~hes ms the contract form 
<hat ~I] ordlnarkly be used to contract for the manufacture 
of supplmes and equkpment kf there ms a satmsfactorg basks 
for determlnkng a fakr prmce. The flxed prlce Contract for 
Constructkon wkll be used in contractlng for small projects 
when tDe scope of the work Is known, spec!fkcatlons prepared, 
and where there ks small posskbmlkty of substantlal changes 
kn the cost of labor or materzal, and where under ordknary 
peace-tlme condktmons bkds would be ~nvkted. For the large~ 
constructkon projects the use of the Evaluated Fee Constructkon 
Con%tact ms contemplated, The evaluated fee contract ms not a 
flxed przce contract, i w~ll explakn each type of contract mn 
deta~l, 

The prmnc~pal dlfferenoe between the two fmxed prlce 
war-tmme contract forms (the Contract for Supplles and the 
Contract for Constructlon) and our smmllar pesce-tlme forms 
is the addltlon of a %ermlnatlon cl~use and a flexkble prkce 
clause, The termknatmon clause permlts the government to 
termmnate the contract ~henever such act!on ms advmsable and 
prescrkbes defmn!tely the method of set+lement. The flexkble 
prmcc clause provmdes for the adjustment of the contract 
prmc~ in accordance wmth fluetuatmons zn the costs of labor 
and materkal, but requkres such adjustments only ~hen the 
prmcc changes have been ordered by a federal agencyo The 
mdea of a flexmble ~rkce clause and a termmnatkon cl~use mn 
war contracts ms not new; they were used extenskvely durkng 
the World War and proved of great value, 

The flexlble prlce clause of the new war-t~me contract 
forms reads as follovs 

"If a Federal Agency ap~olnted for the purpose 
of control!ing the prlce of labor and/or materlal 
causcs or approves an increase or decrease zn the 
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prmce ~ch the contractor ms paying for the labor 
and/or the matcr~al for use ~n the performance of 
th~s contract, the Contractmng 0ff~cer shall 
promptly determine the ~ncrease or decrease mn 
the cost to the contractor of performing thms 
contract @hat wmll result from ~uch change and 
t~s contract shall, ~th the aoproval of the 
head of the department~ be modzfmed accordingly." 

The ~'ar Department polmcy ms that fmxed price con- 
tracts w~ll be used ~n the purchase of supnlmes and equipment 
a~ far as practicable. Under the fmxed prmce contract 
th~r~ ~s no need for ma~ntamn~ng a staff of government cost 
accountants at the manufacturer's plant. Under the fmxcd 
prmce type of contract the rcsponsmb~l~ty for keepmng down 
costs rests entirely w~th the contractor who wmll probably 
be more successful mn keeping down h~s costs than he would 
be mf the government was paying all costs~ 

The great~st advantage of the flxed prlce contract 
for supolmes ms that ~t is the customary method of domng 
busmncss° Unique contract forms may seem sound thsoretmcally 
but do not always work out well mn practlce, an@ th~s ms 
especially true from the legal v~ew~omnt. Doctor Nathan 
Isaacs of the Harvard Graduate School of Busmness Adm~nlstratlon, 
~n a recent lecture to the students of the Army Industrmal 
College, expressed the Idea thus. 

"The departure from standard ~ays of dolng th~ngs 
ms upsettmng--upsettlng ~n more ways than you m~ght 
rcalmze If you haven't thought about mr. That ~s 
to say, She standard contracts of purchase take cars 
of so many details ore never thlnks of, that ~vhen one 
uses non-standard methods or forms he ms qumte llkely 
to flnd out he has destroyed the ~ho~e plcture. 

HovTever, although the ~rir Department pollcy is to 
use the flxed prlce contract as far as praotlcable, mt is 
certaln %here ~ 111 be some sltuat~ons ~ere a contractor 

~ ~ ~ b e  in a nosltlon to bld a flxed prlce. The artmcle r1~y 
be ah" extremely mntrlcate inventmon that has never been 
manufactured ~n quantmty. Complete conversion of plants 
may be requlred, for example, if an automobile manufacturer 
wer~ to manufacture amrplanes. These are sltuatlons where 
contractors m~ght be more anxmol~s to nrotect themselves 
agamnst loss than to make large profmts. They may expect 
that the government will take most of th~ir profmts through 
excess proflts taxes mn any event, and for that reason 
m~ght prefer some s®rt of a cost plus contract. For these 
and smmllar s~tuatlons there has been developed the Adjusted 
Compensatmon Contract. 
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The Adjusted Compensatzon Contract. 

As you know the cost plus percentag~ contract used 
during ~e war was sub0ected to considerable post-v~r crmtmcmsm. 
It was cla~med that ~t permitted co~tractors to make enormous 
profmts as compared wmth the amounts of their ~nvest~ments. 
Therefore, s~nce the ~ar the War Department has been developmng 
a contract form that would protect the manufacturer agaznst 
loss and at the same tmme permmt a reasonable profit for use 
wh~re some form of a cost plus contract appears essential. 
Th~s type of contract has been known as the adDusted compensation 
contract. During the past year the old form of adjusted 
compensation contract was consmderably revised by the ~Var 
Contract Board wDzch makes a contznu~ng study of proposals for 
war contract forms and contractual procedure. 

The basmc prznclple of the new adjusted comoensatlon 
contract is that the contractor ms re!mbursed for the cost of 
the work and pamd a proflt whlch Is based prlmar~ly on hls 
property investment, that is, the value of the bulld~ngs, 
machlnery and facllmtles owned by the contractor. That 
valuatmon determmnes the basmc fee and that fee ms 6% per 
anoum of the value of that part of the plant utzl~zed for the 
contract. (See Par. 4(a), Article I!, of contract.) The 
t~me element used ~n determining the basic fee ~s the period 
of tmmc ~n whmch the contractor agrees to furnish the matermal, 
If he fmnmshes the contract ~n less ~mme than he ormgmnally 
agreed to, he gets the full fee as though he had taken the 
full estzmated tmme, and mn addition he has the use of hzs 
plant for the remainder of the tmme. He mmght commence 
another government contract mmmed~ately, and zs thus furnished 
an mncentmve to rapmd productmon. 

The adjusted compensatlon contract also re~erds the 
contractor for Feeplng dov~ costs under h~s contract, thus 
preventlng the extravagant use of labor and matermal. As 
a r~Tard for e couomy ~n carry!rig out the contract the 
contractor Is pald, ~n addltlon to the basle fee, 25% of the 
dlfference bet~Teen the actual cost of the contract and the 
estlu~ted cost, If the estlmated cost exceeds the actual cost, 
but th~s addltlonal comp~nsatmon may not ezceed the basle fee. 
(Par. 4 b, Artmcle II) To sum up, the contractor ms pald hms 
costs plus a basle fee based on the value of hls plant for an 
estlmated tzme of performance plus add!tlonal compensatlon 
for reducing the actual cost below the estmmated costo 

~y ms the addltmonal compensation for reducmng actual 
costs below the estlmated cost llm~ted to the amount of the 
basle fee ~ The l~mltatiDn on the adaltlonal compensation was 
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to avomd a repetmtmon of the World ~ar experience wmth certamn 
of the cost plus contracts, for example, the Lmberty engine 
contracts, where the estmmatcs of cost were almost double the 
actual costs, resulting ~n very large profmts to the contractors 
as compared w~th themr actual ~nvestments mnvolved. Therefore, 
in the new adjusted compensation contract the additional 
compensation made possmble by eff~cment management ms lzmmted 
to the amount of the basmc fee whmch mn turn ~s based on the 
value of the plant. For example, under the contract a 
contractor could recemve ~50,000 as a basmc fee and 50,000 
addzt~onal as additional compensatmon for reducmng costs 
below the estimated costs. 

The adjusted compensat!on contract ms dlvmded mnta 
two parts--the contract proper and Exhmbmt Ao The contract 
proper states the general basms for the contractorts 
remuneration but also provides that the data upen whmch the 
compensatlon is to be based wmll be made the subject of a 
supplemental contract. The sup~lemental contract ms Exhlbmt 
A. Included ~n the contract proper ms the enumer~tlon of 
allowable mtems of cost for whlch the contractor ms to be 
relmbursed and stlputatlons governlng the method of payment, 
ins~ectmon of matermals, audlt of accounts, termmnatlon of 
the contract~ +be method of settllng dmsputes and other 
general orov~slonso The only sub3ects in the contract proper 
that require negotlatlon are the descrlptmon of the mtem te 
be manufactured and the quantmtmes and the dellvery schedule. 
The dehvery schedule, that ms, the tmme of performance, Is 
important because !t ms one of the factors de~ermlnmng the 
basle fee. As soon as the contract is szgn~d the contractor 
will proceed w~th manufacturmng operatmons, he w~ll not awamt 
computatmon of the detailed data mn Exhmbmt A~ 

After the e~ntract proper has been smgned and the 
contractor has commenced operatmons, the supplemental 
agreement, Exhmbmt A, will be executed, In Exhmb~t A the 
government and the contractor agree on the estmmated cost of 
the followlng Itemso 

I. Dzrect labor. 

2o Dmrect mate~ lalo 

3.  Sub-contracts. 

o Addlt~ona! bu~Idlngs, n~achlnery, equ!pment 
and facmlmtles requlred and alteratlons in 
exlst~ng fac~l~tmes. (The government Is 
to take tltle to all add~tlonal bulldlngs 
and other facllltmes necessary to the 
contract.) 
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5. Deprecmatlon. 

6. Rehabmlmtatmon ~f the plant to ~ts orlg!nal 
condmtmon. 

7. Overhead. 

The sum of the above items ks the "estmmated c~st" of 
the contract, The contractor will recelve as addltmonal 
compensation for econommcal performance of the contract 25% 
of the savmngs below the estmmated cost. 

After t h e  government and the contractor have agreed 
on the estlmated cost of the contract, they must agree on 
the value of the contractor's m~vestment whlch mn turn 
determmnes the contractorts basmc fee. Thms ms covered in 
Artmcle II of Exhmblt A and mncludes the followlng- 

!. The value of the bumldmngs, machmnery and 
facllmtles owned by the contractor and actually 
requzred mn or necessarily rendered mdle on 
account of the performance of the prmncmpal 
contract, and 

2. The average amount of funds that the contractor 
will bc r~quzred to provlde for meetmng current 
payments przor to remmbursemcnt by the government. 

The sum of these two ztcms ~s the total amount upon whmch the 
contractor's basmc fec w111 be computed on the basls of 6% per 
annum for the prescrlbed t~me of performance of the contract. 

It will be recalled that under the old form of adjusted 
compensatlon contract the appralsa! of the plant was made prmor 
to the smgnzng of the contract, Theoretmcally the plant 
appramsal was %o be made mn tmme of peace, but thls was found 
to be Impracticable and therefore our present form of adjusted 
compensatmon contract authormzed the contractor to commence 
operatmons before the aporamsal of hms plant. The ~b3ect of 
course ms to prevent delay mn carrylng out the contract. The 
contract provldcs that every effozt wmll be made %o reach 
an agreement, but If ~s ~mpossmble for the contractor and the 
government contractlng offzcer to come to an agreement ©n any 
mtem, the Secretary of V~ar wmll determmne the amount of the 
dlsputed mtem and payment wm!l be made on the basms of hms 
determmnatmon~ If the contractor refuses to accept the 
decksmcn of the head of the department for any Item, the 
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government wmll make payment on the bas~s' of 75% of the 
dmsputed ktem and the contractor may then sue the governmen~ 
for the addmtmonal amount that he conteudB he should recekve~ 
It ~s contemplated that legkslatmon wmll be enacted to confer 
~urmsdmctmon for such sukts on the Unmted States D~str~ct 
Courts. 

The advantage clammed for thms form of contract ks 
that the Droflt allowed has a dmrect relation to the property 
invcstm~nto Additional profkt ~s permitted mf the contractor 
succeeds mn reducmng hls costs below the estlmated cost but 
thms addmt~onal profzt may not exceed the basmc fee based on 
the value of the plsnt. Some of the crltmcs of thks type 
of contract clalm that there ks very lmttle Incentiv6 for 
rupmd produc+mon, but they overlook the fact thst the basmc 
fc( Is based on the value of the plant for the perkod of tkme 
v~th!n whleh the contractor has agreed to perform the contract, 
If he comolctes *he contract sooner than ~as antlc~patcd he ks 
pa~d the full fc~ nevertheless. 

0nAprkl i, 1935, the Company 
submitted a f~ctory plan for the manufacture of shell forglngs 
and machmnc shells. The plan kncluded dctakled estlmatcs of 
costs and dates of dellvcry. The company proposed a form of 
adjustcd compcnsatmon contract for machknmng the shells kn 
whmch the r~tc of compcnsatmon varked but sl!ghtly erom our 
prcsent form. Adaptkng the company's cstkmatcs to our 
present form we have the followmng cost of ma~hmnlng 155 MM 
shells based on costs of labor and matermal kn effect kn 
~rch, 1935. The dellvermes were to be made over a perked of 
24 months from the tmmc that the company was notlfmed to 
proceed. The f lgurcs for that part of the contract re! +Tug 
#o machmnlng the 155 }~ shells follows 

L~b or 

ARTICLE i, Estmm~te of Cost. 

$ 6,092,368.00 

Mate rmal 1,560,210,00 

Addltlonal bum!dmngs, machmncry, 
equlpmcnt ~nd facmlmt!es 748,395.00 

D<pr<clatlon 

IRhablllt~t~on 

0~rhc~d, mncludlng general expense 
Estm~atcd cost 

85,440.00 

15,000.00 

1,523,092.00 
$I0,024,505 o O0 
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ARTICLE II, Compcnsqt~on. 

(A) Fee on ~[orkmng Cao~t~l. 

A sum equal to 6% per annum on the worklng capltel 
required, arrmvcd at by dmv~dmng total est~qtcd cost by 24 
(months) 

Perlod of contract 24 months. 

Total cst~n~qted cost ~I0,024,505.00 

Average monthly capmtal requ!rcd 417,687~70 

6% per onnum on 4~417,687.70 
for 2 years 

- tt so,122, o 

(B) Fec on Value of Facll~tlcs Required. 

Old steel car shop and equlpment ~673,621o00 

Forge shop end equlpmcn% 392,379.00 
~1,066,000.00 

6% per annum for 2 years - 127,920.00 
Basle fee for contractor (A plus B)--- ~i178,042oA0 

The basle fcc !s the only fee ths t the contractor recclvcs 
if the actual cost of the vrork Is tho same %s the cstlmated cost. 
But if the actual cost of the work, for example, should be 
@100~000 less than the estln~ted cost the contractor would rceclve 
as addmtlonal compensatlon 2~% of the d~fference between ~ctual 
and the estlmated cost (~°25,000), makmng h~S total fee 6203,042~40. 
On the other hsnd, should the actual cost exceed the estlmated 
cost by ~100,245 (I0% of the estlmated cost), the basle fee, 
$178~042.40, would be reduced by 10% (~17,804.24). But ~n no 
event will th< basmc fec b¢ reduced by more tha~ 50%~ 

Thus the contractor's fee may range fro~ 3% to 12% per 
year on the value of that port of the plant requlred under the 
contract if dellverles src made as schcdulcd mn the contract. 
The basmc fee ~s defmnltely based on the prescrmbed t~me ef 
performance as stated mn the contract, regardless of the 
actu~l tmme of performance. Therefore, the contractor would 
expedite the work because he would have the complete use of hls 
plant as soon as h~s contract ~s completed regardless ef the 
"prescrmbed tzme of performance" stmpulated mn the contract, 
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The EvaluaT%on Fee Con~tructmon Contract, 

The evaluated fee construction contract is a mod!f±. 
cat,on of the ~Iorld ~ar csntonmcnt construction contract, 
There ~ as consmdcrable post-war crlt~clsm of th~s contract 
but it is s~gnlflcant that durlng the war none of the basle 
prznclplcs of the contract were changed, From elghty to 
nzn~ty per cent of thw ~orld War bumldlng pregram v~s done 
under the cost plus contract, The pr~nclpal dlfference 
between the ~orld ~r cantonment constructlon contract and 
the new ~valuated foe constructlon contract ms a new method 
for determ~nlng the feoo The fee ms varlable, depending upon 
the manner in whlch the contract Is performed based on the 
speed of performance and the qual~ty and economy of 
performance~ The dctcrm~natmon of the fee wmthmn certazn 
l~m~ts ~s made by the Chmef of Branch under whose supcrvls!~n 
the work is performed based upon the fmndmngs and recom- 
mcnd~t]on~ of a board appolntcd by hmm for that purpose. 

The mx~mumand mln~mum fccs are as follows: 

Cost of Work 
(As per Artmcle II) 

Maxlmum Fcc 
(Per Cent of Cost 

of work) 

Mlnlmum Fee 
(Per Cent of Cost 

~f work) 

i00,000 or under 

500,000 

1,500,000 

2,500~000 

3,500,000 

5,000,000 

7,000,000 

I0,000,000 

20,000~000 

30,000,000 

6.0 

5.5 

5.0 

4.5 

4.0 

3.5 

3,0 

2.5 

2.0 

1.5 

8.6 

S.3 

8,0 

Z.7 

2.4 

2.1 

1.8 

1.5 

1.2 

1.0 
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The purpose of the Evaluated Fec Constructlon Sub- 
contract is to plcce th~ contractor in the same regard %0 
hls subcontracts as the government occupies in the prmnczpal 
contract and to plqce the subcontractor in the sa~e posltlon 
in regqrd to hls subcontract that tho contractor occuplcs in 
the pr!nclpal contract~ It slmply extends the prlnclplcs 
of the evalusted foe contract to all of the subcontrsetso 

Surmmarye 

To sum up, in the legal and contract phases of 
procurement plannmng the past year has been an eventful once 
In the legms!atmvc phase congressmonal con~nlttees have 
dr%fred a bmll that ms a !and~rk zn the hmstory of plannzng 
for war-tmme mobmlmzatmon of the natzonls economle rcseurceso 
In the contractual phase, w%r-t~me contract forms have been 
deflnltcly approved by The Asslstant Secrctqry of War. 
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DISCUSSION FOLLOWING LECTURE BY CAPTAIN CHEEVER 

"EMERGENCY LEGISLATION -V~AR-TI~E CONTRACTS" 
January ii, 19S6. 

Q - The right of commandeering - that ~as glven us under 

the National Defense Act? 

A - Yes. We have ample authority to xssue compulsory 

orders xn war t~me or when war is imm~nent, and to commandeer in 

the event producers refuse to comply ~th such orders. 

Q.-~hat more does B~II H.R. 5529 g~ve us? 

A - It glves us authority to take over the use of any plant, 

T~%hout goln~ through the formallty of issuin~ a compulsory order and 

having It refused; and all other powers considered necessary such as 

price flxxn~, priorities, llcensing and general regulation of industry. 

Q - In these evaluated adjusted compensatxon contracts, 

Doctor Sanders spoke yesterday suggestzng the use of ~he phrase 

"~nvestment less depreciation" instead of the word "value". Vfnat do 

you thlnk of that * 

A - I think tha~ is an excellent suggestion. He saxd we 

should use "cost of inves~nent" xnstead of "value" as a less de- 

batable term to be used in determining the basle fee. 

Q - Don't you thxnk there would then arxse questxons as to 

the adequacy of depreciation? 

A - There would be these questxons but ! thlnk they would 

be more easily settled than by using the term value. 

Q - W~th reference to these contracts - particularly the 

evaluated fee contract where you have a contract effectxve wlthout a 



defln~te percentage of cost, has the propriety of that theory been 

passed upon by the Comptroller General ~ 

A - No. It has by our legal authority. There ~s no 

~uestlon about the legalxty. In the first place, in the contract 

proper the partzes agree to make a supplemental agreement later cover- 

ing the price, est~mted cost, etc. In the second place, the contract 

is placed under Sectxon 120 of the National Defense Act permlttlng the 

przce to be determlned later. 

Q - I don't see how you can expect to use the fzxed przce 

contract in war. In the last war (and ~t w~ll happen zn any war) 

the price of labor and mterzal rose very rapzdly and contractors 

who undertook fixed przce contracts found themselves in a bad sxtua- 

rich. It does not seem to me zt zs the proper kind of contract. 

A -l~hen we speak of the contract that should be used and 

the contractual procedure t~hat wxll be used we have in ~nd only one 

item or one class of item. Some ~tems are easy to procure exther zn 

war or xn peace. Some one mentxoned a can of tomatoes - a sx~ple 

item and easy to procure. Of course, when you come to axrplanes and 

guns zt ~s a dxfferent s~tuatxon. In connection with rzsing prices, 

our flxed price contract contaxns a clause that makes adsustment for 

rxsxng prxces, so although we usually say xt ~s a flxed price contract 

there xs a clause which protects the contractor against r~sxng prices 

of e~ther labor or materxals. 

Q - Have you an estimate as to the number of ad3usted 

compensation contracts that would be used ~ I asked that ~n connection 

wi~h a question that arose yesterday xn connectzon with the need for 



Q - In connectlonwlth addltional buildings and machinery 

- would the Government make payment for those zn~ued~atelyupon 

znstallzng or at the end of the period remove them $ Do you propose 

to pay interest on that money on the posszb11~ty that a part of the 

$748,000 would be pa~d ~n the f~rst few months and the Government 

would immedlately pay for It upon completion of the Installat~on. 

Would the Interest be pa~d for two years on that? 

A - That is a good questlon and It is a matter that would 

be adjusted at the time. 

Q - I understand the Chlefs of the Army and Navy procure- 

ment servlceswere furnished these forms w~th requests for crztlc~sm. 

What ~ndustr~al organizations were asked for advice ~ 

A - The forms have been dlstr~buted by the chiefs of branches 

to all of the dlstr~c% procurement plannlng offices and they mn turn 

have called In industr~ahsts ~n their dxstrxcts asking for cr~tzcisms. 

They have been g!ven seven or elgh% months ~n whzch to do thls. 

Already we have recelved letters from ~ndustrial~sts whzch the dlstrlct 

offlcers have forwarded to the War Department~aking suggestlons and 

crltlolsms. 

Q -Have such organlzat~ons as the U.S. Chamber of Commerce 

been asked for advzce ~ 

A - Not for~lly by The Assistant Secretary's 0fflce. The 

dlstr~ct offlces may ask whom they please. 

Q - In connect~onwith the adjusted compensation contract - 

here you have a contract ~n which all that ~s talked about ~s $748,000, 

but the Government ~s going to pay somebody $i0,000,000. Ho~are you 
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going to check that cost; a 5% error would be about $800,000. The 

contractor wants to get the cost as high as posszble. 

A - That wlll be checked by accountants wxth accounting 

manuals as guldes. As Doctor Sanders sald yesterday, there will be 

dlfferences of opinion as to correct allocation of overhead and 

other matters, but as a result of experlence it should be posszble 

to arrzve at some reasonable adjustunent. 

Q - You have to keep track of and check every fxgure of all 

that expendlture of $6,000,000 for labor. 

go ~long~ 

It has to be done as you 

A - Yes. 

Q - In connectlon with that fixed price contract which you 

are gozng %o have in these i0,000 fac~litxes - how is the przce to be 

determined ~ Who knows enough to say what It is gozng %o be y Are you 

going to take the contractor's word ~ 

A - In the fzrst place we don't thznk ~% is conszdered 

necessary to have negotiated contracts for all of these I0,000 

facll~tles. The fact that they are allocated does not restrict us 

from havzn~ informal competltlon bet~teen those who manufacture the 

same ~%em. If the article xs one that ~s controlled by a few manu- 

facturers, say three or four or even a half dozen, you wzll get them 

together and negotiate the price. There wxll be people ~n the War 

Department who w~ll have a good xdea of what should be charged and 

an agreement v~ll have to be made. You cannot have eompet!t~ve bxddxng 

for some articles of Ordnance that are entzrely inadequate in supply. 
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There should be an e~reement upon prices - unless some o%her technique 

~s devised. As a last resort, of course, the Government could issue 

a compulsory order to ~ those who will not cooperate. 

Q - Contlnulng that phase of the d~scuss~on apropos ~aOor 

Rogers' remark, ~n the informal b~dding attendant upon ne~ot!a%lon 

!n the early stages of production of strxctly co~nerclal xtems, is 

there any Ixm1%a&~on on the amount of money involved in the contract, 

such as we have under peace-tlme laws 9 Should the compensa%!on be 

confined wl&hxn that sphere? 

A - I don't bel~eve you could lay down any general rule. 

It depends upon the item and upon the industry. If mt ~s a textile 

xndustry with thousands of plants scattered all over the country you 

may have a dlfferent rule than ~f st were some article of Ordnance 

where the marmfac%ure is controlled by one or ~vo or three concerns. 

If these t~o or three concerns are located ~n d~fferent d~str~cts st 

seems to me they should be contacted from central poxnts. If they are 

wldely scattered as in the textile industry ~t may be advisable %o con- 

flne the negot~atxon w~th~n d~strlcts. In my open,on, ~t depends upon 

the item. 

Q - I would like to brxng up the question of the time element 

from M day to such time as the new system can Bet under way - the same 

general question that General G~bson mentxoned ~n hls M day brxdge plan. 

Assuming the extreme case where the war sztuat~on developed suddenly - 

M day arrlves wlthout any chance of preparation - we have a sxtuation 

where the peace-time contractxn~ organizatxon is restricted to one method 

of purchase - compet~%~ve bidding. ~Ve have under the war plan the 
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opposlte extreme - an entlrely dlfferent form of contract. ~nat 

thought Is being glven by the Plann~ng Branch to the transition 

period between leavlng our peace-time set-up and going over into such 

t~me as thls system can be made %o work - grantlng that this system ~s 

perfectly workable? Isn't there a poss~b~l~ty of great confuslon xn 

dropplng one orgamzatxon and taklng up an entlrely new one~ 

A - As General Gibson indlcated, the Quartermaster Corps 

is making plans to cover contractual procedure during the transitxon 

period immediately following ~ day. The different branches have dlf- 

ferent plans depending on the item %0 be procured. As I understand ~t, 

the Air Corps plans to let all contracts from Wrlght Field ~mmediately 

and then decentral~ze thexr procurement organizatlon into six procurement 

distr~c~s for admlnlstra%~on and supervision of the contracts and the 

negotiation of further contracts. 

Colonel Scowden: In that connection we have Committee No. lO, 

Corps Area Procurement and Supply, whlch will dwell on that at some length. 

Q - in connection w~th Title III of th~s Act. I understand the 

War Department Is interested ~n War Resources Control and it could be put 

into effect prior to the declaration of host~htles. What I wonder is, 

~re we to understand that anybody in the War Department thinks that Con- 

gress would take any such action 9 To do so ~ould be consldered as an act 

precipitating such host~l~t~es and ~f Congress were not ~n session ~t 

would not be called ~nto session just to declare war. Has ~t been con- 

szdered that the President m~gh% declare such a national emergency~ 

Would ~t not be the better method? 

A - I don' t know what the cow,tree had ~n m~nd when ~t made 

that distinction between T~tle III and the others. 



g 

Simply because Bust prior to the World War the President was attempting 

to maintain strict neutrality does not indicate that the same situation 

would a@aln prevail. It n~y be that another President would prefer to 

indicate some show of strength even through a period of strained re- 

lations. What Congress had in mind I don't know but so far as the 

President declaring a grave emer@ency due to the i~mlnenee of war 

without the authority of Congress I think that ~ould be rather extreme. 

I think Con@ress would prefer to m-~ke the declaration and ~he President 

would prefer to have it so. After all, Congress directly represents 

the people and the people, so far as they can, prefer to have control 

of the war making power in the hands of their representatives. 

Q - If that Board of Officers which determines whether the 

maximum or mlnLmum fee will be paid does not meet until after the contrac~ 

is completed, what provision is made for partial payment ~ 

A - Partial payments are made on the cost as the contract 

proceeds - weekly or monthly. After all, the fee is only a small percent- 

age of the cost. The contractor is reimbursed for the cost as he ~oes 

alon~, and is paid the fee after the contract is co~leted. 

Q - Under an evaluated fee construction contract it Is necessary 

to make a partial payment every month whether the contract is completed 

or not. Would the Board of Officers meet that payment ~ 

A - Not until the contract is completed, so far as the fee is 

concerned. He is reimbursed for costs as the contract proceeds. 

Q - Who determines @hat the monthly partial payment is? 

A - The eontTactlng officer. 

Q - That Board of Officers determines that • 
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A - No; the Board of 0ff~cers only determines whether the 

contractor receives the mlnlmum or ~e~xlmum profit. The contractor 

gets a full return on the cost monthly. 

Q -Who determines the cost every month? 

A - There will be Government accountants there and they 

certlfy vouchers for payment to the Finance Offxcer. The contractor 

pays for labor and mater~al and the Government F~nance 0ffxcer pays the 

contractor. 

Q - I would l%ke further elaboratxon on the first questlon 

by Comn~nder Allen. It seems to me that in th~s adjusted compensatlon 

contract you are relying upon xncreasing the profit of the contractor 

to stlmula%e h~m to earl~er dehver~es. Under T~tle i of th~s proposed 

Act it was my understandxng that war-t~me profits of the corporations 

w~ll be llm~ted to 4~. What ~ncentlve do you glve to the contractor to 

reduce h~s tlme by glving him 6% or 12% if you promptly take ~t away from 

hxm again? 

A - The baslc features of the Adjusted Compensation Contract 

were adopted before T~tle 1 of %hls b~ll was ever thought of and the War 

Department did not make any suggestions as to the rate of taxation or 

pass any opxnxon on xt. The bill may be passed ~n a different form. 

Q - If ~t should pass in ~ts present form then the contract 

would have no real merit. 

Colonel Harris: A corporation may have a dozen types of 

contract - some c~v~han, some Government. The money they make on the 

Government may brldge them over. In my mind a corporation has no r~ht 

to make more than 4.7%. It is taxed on the yearly annual operatlon. 
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This discussion this morn~ag has taken in the whole range 

of Planning Branch activztles. Na~or Rogers asked how you arrived at 

costs. I don't think that question has been clearly answered and it Is 

a confusing questlon. Suppose the article is shoes; the Quartermaster 

purchases a mzlhon pairs of shoes at, say, $2.40. The fixed price contract 

protects the contractor and he should not expect to get any more. There are 

some defects ~hat have developed already in the form. I would llke to call 

your attention again to the blackboard. On a contract of $I0,000,000 and a 

saving of $I,000,000 the contractor would be entitled to ~5% of that figure 

xf it did not exceed the basic fee. In other words, that figure of 25% is 

too large because in saving 10%o he v~ll be able to double his original fee. 

By saving probably 7% on the total cost he could double his fee. I think 

it is perfectly clear that 25% is too large. 

There are going to be two types of contract necessary; one is 

the ~ralght cost plus. Suppose we want a laboratory to do some research 

work for us; there is only one way to pay the expenses and a fee - that is 

by the cost plus contract. On one extreme we have the fixed price and the 

adjusted compensation on the other. They are far apart and something like 

the Pittsburgh contract zs going to fill the gap between. As to whether 

or not labor and z~terial changes would jeopardize the contract in war - 

I think the clauses safeguard those features. I don't want the class to 

feel that in our association and development of this bill we have not given 

consideration to those provisions. We have. 

Q - What I was trying to bring out was this. You are not dealing 

with a milxtary organization, you are dealing with a civilian organization 

and you have got to g~ve an incentive to private organizations in time of 

war. I think you are bu~Idlng up a situation in which you are not givlng 
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a sufficient mmount of incentive. 

Colonel Harris:- There is a lot of merit xn what you say. 

Colonel Jordan: In connectlonw~th Colonel 

question l want to read thzs from the form: 

Article XI states that disputes concerning questions of fact shall be 

decided by the contracting officer subject to wrztten appeal by the 

contractor wlthzn 3d days to the head of the department concerned, 

whose decision shall be final. I ~hznk that covers that particular 

point about fixed price contracts. 

Colonel Harris. Some one asked what proportion of cost plus 

contracts were made. Cost plus contracts were used in the war more than 

~hey should have been. In the Ordnance Department the amount of money 

expended on cost plus contracts was only 25~ of the total amount spent 

by the Department. In connection with the building of plants, 76% of 

the material ~h~ch was purchased by the Ordnance Department was by the 

fixed price contract. 
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Q - I ~uld llke to ask if the speaker does not think he is 

a little optimistic in view of past experiences relative t o  competition 

between allocated facilities? It seems to me that slllooatlons v~ll 

ipso facto fix the price. 

Colonel Harris: In the first place, allocatlons and competition 

cannot exist at the same time except in special circumstances, because 

they are diametrically different philosophies of procurement. Suppose the 

Quartermaster Corps were allocated 80~ of the shoe industry of this country. 

In this particular case there is nothing to prevent them from having 

informal competition within that 80%o since the 80% are allocated to the 

Quartermaster - one procurement agency. I don't think %his situation 

ought to be considered ~nflexible. If the ~rtermaster had twenty plants 

allocated and making shoes he could get competition wxthln these twenty, 

as long as he kept a record of what he was doing and did not lap over into 

the Navy's allocated plants. 

If the Government is not capable of knowlng what it is doing it 

is going to get glpped anyway. There ought not to be any doubt as to the 

price to be paid for shoes. If they want to gang up - to use a slang 

expression - what is to prevent the Quartermaster from knowing they are 

ganging up $ You can place a compulsory order and tell the man he is goln~ 

to do zt and he can sue after the war if he wants. The Government is 

going to exert more power zn war. 

Q - Has the Government made provision to take over the plant also 

and operate it in case they are not w~lling to give you a reasonable price ~ 

Colonel Harris- That authority exists. The effect of commandeer- 

ing is llke the pollce~n's club - always in sight but little used. 
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The threat zs %here. The power of publlc opxnzon In ~ar ~s a tre- 

mendous power. I was told of an occasxon yesterday. In the c~ty of 

Detroit a very promlnent business man ~n the last war ~gnored the 

gasohneless Sundays and took his w~fe and daughter out for a drlve. 

Not only was that man expelled from hls club but pubhc op~nlon ~n 

Detroit ran h~n out of the city. Public opinion is going to be a strong 

factor and w~ll have a determlned effect on the people who want to do 

what is r~ght. 

Q - Do you think there will be any more ganging up ~n time 

of war than there is ~n peace-time? 

A - I thznk In war the psychology changes. You ~ave public 

splrlt and cooperation and I thlnk much of the impress!on we have of 

cond~tlons ~n the World War are the result of Investlgatlons after the 

war. Durxng the war there was public spzrlt and cooperation. 

Q - I have gone ~nto the b~ll and have notzced the small per- 

centage fzgures as profzts and deprec~atlon and I yonder if you have not 

lost s~ght of the fact that we have not fully taken ~nto cons~deratlon 

the fact that a man makes a certaln ~mount on hls bus~uess and the 

Government is goxng to take away a blg share of it. The Government is 

go~ng to take more than ~t dxd ~n the last war and I wonder if that 

should not be taken ~nto conslderatlon. We have not considered the fact 

that he does not get all we allow hlm. 

A - The question ~s, what zs a fair margxn? In these contracts 

the contractor assumes no rlsk at all. Under these contracts these profits 

are fair margins wlth the Government assuming all of the r~sk. 
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Q - When you speak of falr margins I assume ~t zs thought 

that the amount the contractor makes as fair even cons~derlng that 

the Government v~ll take some of ~t xn taxes ~ 

A - Yes. 

Q - We have heard a lot of d~scuss~on about the building of 

arsenals and laboratories. Do you th~nk Section 120 of the National 

Defense Act g~ves authorlty for compulsory orders to build laboratories 

and arsenals? 

Colonel Harris: That question was razsed before the Nye 

Committee, ~n connectxon w~th the Du Pont Engzneering Company, whether 

Section 120 could not have been used to commandeer the Engineerxn~ 

Company and force them to bu1Id 01d H~ckory. There were lawyers present 

and they decided both ways. That is the answer. 

Q - I understand that th~s provision zn Section 3 - under 

compulsory order ~s the contractor ~f not satlsfled It allows h~m to 

sue at the end of the war. Must he wa~ untll the war Is over • 

A - Yes. 

Q - It ~s entirely possible that the Government mght be 

wrong or that the war mzght last ten years. 

A - Th~s Nye b~ll provides that those who are not satisfied 

w~th the amount the Government decldes is Just co~pensatlon will wa~t 

untll after the war. In the adjusted compensation contract It does not 

say "after the war". 

Q - Do you think that w~ll stand as const~tutlonal? 



A - I think so. 

Colonel Jordan: I thxnk the questlons and %he various 

proposztxons that have been brought out in thls conference xnd~cate 

the intense interest the College has ~n contractual procedure smd I 

want to th~nk CapTain Cheerer and Colonel Harr!s for the t~me they have 

g~ven us on thzs problem. There ~s no q~est~on ~n the v~rld but that 

these contract forms we have drawn up v~ll De revlsed. The speaker 

yesterday brought out defects in one and, as Captain Cheerer says, 

• t ks golng to be oonszdered. I hope the class and the commlttee 

studying thls problem v~ll bear in mlnd what we have heard here %hls 

mornzng and g~ve the Plann~ng Branch the benefit of thexr studles on 

thls subjeot. 
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