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Thls mornlng we shall dlscuss the legal phases of war procurement -- 

how ~ndustrlal plans are to b~ glven contractual relatlonsh~p. 

War-tlme contracts have several cons~derotlons flrst, the economic 

and Industrlal problems attendant upon war-tlme procurement, s gcgnd, the 

permanent statutory llmztatlons of the contractual powers of Government 

agents, tblrd, the probable temporary leglslatlon whlch may be expected, 

and fourth, the extenslvc use by the Government, in war tlme, of the 

rlght of emlnent domaln. Developments slnce the war have brought forth 

another prlme conslderatlon --unreascnable proflts to industry 

In vlew of the fact the ~ar Department has concurred in the legls- 

latlve oplnlon that industry !n ~ future war should recelve only a falr 

proflt, war contracts are ~u~!% upon thls promlse V~rlous theorles 

of war proflt~ tax ~ave been advanced. It ~lll be remembered that the 

War Polmcles Commission recommended a tax of 95% of war profit above 

the prevlous three year average. The House at the last session of 

Congress passed a bill (H.R. 5529 introduced by Mr. NcS~valn) carrylng 

in general terms a war excess proflt tax of lO0 per cent. The Nye 

Gommlttee reported an amendment to thls ball taxlng Industry all war 

proflt over 4.7% of the adjusted declared vqluo of its capltal stock, 

and a 100% of all personal ~ncomes over $10,000. Th~ Senate Finance 

Commlttee substlt~ted and reported an amendment oarrylng an undlstrlb- 

uted proflt tax of 77% and a rath3r hlgh rate on personal ~ncomes 

wlth low exemptions. The ~nt~r~st of the War Department ~n war tax 

measures ~s approprlate&y expressed ~n the S~nate F~nanc~ Committee 

report on th~s bmll 



"& tax law devlsed to yleld revenue sufflclent to run a w~r, 

should, in add~tlon, be constructGd so as not to hlndor the pro- 

ductlon of w~r materlals nor curb the incentlve for contlnuous 

economlc ac+~vlty. Tore than on any other occaslon, In a tlme 

of war the marglnal producer is as necessary as the low-cost 

largo-scale producer. His productlve actlv~tles mUSt therefore 

be fostered and malntqined." 

Title I (Tax provlslon) of H. R. 5529 as reported to the Senate 

just before Congress adjourned Its last sesslon w~s r8ther hurrledly 

consldered and adopted. Certaln features of the bill are ob3ectlon- 

able from a Vat Department vlewpclnT. It Is hoped that more mature 

conslderatlon m~y be glven these t~x provlslons in the future. 

Industry as a whole may now be sald to appreclate the t another 

war will brlng only a normal proflt return, and that cooperatlon will 

be extended on that basls wlth the hope and trust that producers will 

be protected agalnst loss and ruln. 

The problem of w~r-tlme contracts Is ~n reallty one of develop- 

ing the tools of eff~clent gover~n~buslness procedure undGr war 

condltlons. The task as we see It Is to avold the contrqctual pit- 

falls of the World ?~qr, and to flt into present procurement plannlng 

the necessary contractual relatlonships to affect a war productlon. 

In contrast to the adopted war contracts of 1917 and 1918, thls 

phase of plannlng has advanced an a consmderable degree. Unmform con- 

tractual forms for War Department current procurement have been adopted 

for the use of all supply arms and services. The use of these same 
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flxed-prlce forms wlth necessary emergency clauses w111 avold a sudden 

change to meet war condltlons. Llkewlse the forms at present in use 

for ~nformal contracts and purchase orders will also be available. 

Without crltlClslng the gener~ contract~n~ procedure durlng the 

~crld War whlch had as a whole gratlfylng results, a few of the prlncl- 

p~l dlfflcultles in carrylng out World War contracts, other than the 

volumlnous task of interpretlng the varlous four hundred forms used 

by the dlfferent supply arms and servlces, were" flrst, the legal and 

flnanclal dlfflcultles encountered in flxed-prlce contracts where no 

allowance was made In the contracts for future vorlatlons in the prlce 

the contractor was forced to pay for materlals and labor, secend, the 

legal dlfflcultles whlch resulted from havlng no t~rmlnatlon clause 

in war contracts, and lastly, the un~uthorlzed slgnlng of contracts 

on the part of the Government by appolnted deputles who slgned the 

name of the contracting offlcer named ~n the body of the contract 

and then slgned thelr own name thereafter. Contracts slgned in thls 

manner were generally called proxy-slgned contracts. Strange as it 

may seem, of the 27,000 contracts of the ~ar Dep~rtment In exlstence 

on November 12, 1918, 7,500 had not been executed in the preset!bed 

manner. ~ test case was taken to the Supreme Court of the Unlted 

States (N.Y. & Porto Rico S.S Co. vs. U.S. 239 U.S. ~8) ~nd the 

court held that such a contract could net be enforced by the Contract - 

or agalnst the Unmted States. The Secretary of War could not, there- 

fore, pay out anyth!ng under It except for goods had and recelved or 

for services rendered to and accepted by the Unlted States. 
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Thls however would mot do 3ustmce, for mn almost every contract, there 

were goods in process, everhead expenses, and other items w~Ich would 

not be covered nor remmbursed by merely takmng over the flnlshed pro- 

duct at the contract prlce. The Secretary of ]~'ar could not amend 

these contracts as he could In the case of agreements properly s lgned 

for it is a fundamental prlnc~ple of law that an amendment Is itself 

a new contract, and that no contract may be made wlthout a conslder- 

atlon. That ~s, in order to make a valld amendment, somethlng of 

value must pass to the United States. Now, as the mnformal contract 

wa~ not enforceable ~gamnst the Unmted States, no amendment to the con- 

tract was legally posslble. 

It became obvlous that In order to do justlce to meet the sltu- 

atlon actlon by Congress was requlred. Some months later the so- 

called Dent Act ~as p~sse@. Under thls ~ct the contractor was oblxged 

to file hls clalm wlth the War Department and Boards of Contract Ad- 

justment came into belng whlch found themselves flooded wlth work. 

All thls tlme the contro ctor was put to addltlonal expense zn 

presentlng h~s claim, was depr~ved of hls money ~nd ~n most instances 

interest thereon through no or little fault of hls own, and h~s war 

patrlotlsm went to a low ebb. an@ Army so-called red tape gets the 

blame. 

The present adopted war contract forms have been the subject of 

much study by the Plannlng Branch, and by the Vrar Contract Board whlch 

i~ a permanent Board wlthln the War Department, the personnel belng 

made up from off leers of the Plannlng Branch and from the vsrlous 



supply arms and servlces° Five contract forms have been tentatlvely 

approved by the Asslstanb SQ~retary of War, and will be brlefly dls- 

cussed thls morning. 

I. Contract for Supplles (Fixed Prlce) 

2. Contract for Constructlon (Fixed Prlce) 

3. Evaluated Fee Constructlon Contract 

A. Evaluated Fee Constructlon Sub-Contract 

8. Adjusted Compensatlon Contract 

The forms now adopted do not carry the name of the contractlng 

offlcer in the body of the contract. The term use@ In the preamble 

coverlng thls part of the agreement reads that the Government is 

"represented by the Contro ctlng Offlcer executlng thls contract " 

Thls deslgnatlon is legally sufflclent and will avold thc dlffmcultles 

encountered wmth the so-called proxy-slgned World War contracts. Termm- 

natlon clauses are now mncluded in all war contract forms. 

The flxed prlce supply and constructmon contrscts now contamn a 

flexlble prmce clause relatlng to materlal and labor. There ms no 

doubt that the Incluslon of such a provlslon wall encourage formal 

and informal competmtion and contract negctm~tlon for a flxed prlce, 

for if the Contractor ms assured he will be compensated for radlcal 

prlce rmses, he will feel more just~fled In makmng a set prmce offer. 

The War Contract Bo~rd has oust made a recommendatlon to the 

Asslstant Secretary changlng mn Important detall th!s flexmble prlce 

clause of the flxed prlce supply and constructlon contracts The 

artmcle before the recommended change read 
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"ARTICLE - CHfNGES IN PRICES OF LABOR OR MATERIAL 

If a Federal Agency appolnted for the purpose of con- 

troll~ng the prlce of labor and/or materlal causes or approves 

an increase or decrease ~n the prlce whlch the contractor ms 

paylng for the labor and/or the materlal for use in the per- 

form~mce of thls contract, the Contracting 0fflcer shall prompt- 

ly determlne the increase or decrease in the cost to the Con- 

tractor of pQ~formlng thls contract that will result from such 

~hange and thls contract shall, wlth the approval of the head 

of the dep~rtment, be modlfmed accordlngly". 

There now has been ~nserted after the word "controllmng" the 

words "and/or ad3ustlng". The term contro!Imng alone was too re- 

strlctlve If a ~ontrolllng agency of prlces or a controllmng 

agency for wages were not set up, or were concerned wmth broader 

questlons of prmce and wage control than tnose concernlng a partmcu- 

lar contract, then thms Important provmslon would become non-opera- 

tmve, As changes, the ad~ustmng agency may be set up in the War De- 

partment itself, mn the War Resources Admlnlstratlon or elsewhere. 

Thls provmsien then becomes a fe~smblc one for war developments. 

Another recommended change in thms same qrtmcle requmres con- 

sultatzon between the Contr%ctmng Offmcer and the ~ontractor before 

submzsslon of a prmce change to the heqd of department. 

The flxed prlce forms for th~ purch%se of supplles and construc- 

tlon are to be used where procurement may be bssed on competmtmon or 
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negotm~tion. In other words where peace-tlme procurement has lamd a 

basls for vrar-tlme expanslon and ~ satlsfactory determmnatlon of a 

falr prlce can be had--then the flxed prlce forms may be used. A 

thought in thls connectlon ms that the Quartermaster Genersl now 

plans to let cantoment constructlon contracts on s f~xed prlce 

basls after formal or informal competltmon. Thls ml!us%rates one of 

the developments mn procurement plannlng slnce the World War, when 

all such contracts were let on a cost prlce basls. It will be re- 

membered In connectlon wlth ~ar procurement, that the peace-t~me 

compulsion of formal competltlve blddlng set out in R.S. 3709 is not 

a dlrect!ve to war-tlme contract procedure, but may be short cut in 

the dlscretlon of the ~cretary of War. 

The greatest advantage of the flxed prlce contract Is thst i% 

ms the customary method of dolng buslness. Other forms may seem 

sound theoretmcally but do not always work out well in practlce. 

In the event a constructlon project is not one sub3ect to a 

flxed prlce contract, then the use of what has been approved as the 

Evaluated Fee Constructlon Contract ms contemplated. Expansmon of 

exmstlng chemmcal plants & alr-plane factories, and the bulldlng of 

plants and addlt~ons thereto necessary in ordnance matJrlal productlon 

will probably come wlth~n thls category 

The evaluated fee constructlon contracts are in general modeled 

after the constructlon contracts used durlng the latter part of the 

war and found In general to be satlsfactory. The prlnclpal change 

from the old form ms the Incluslon of a varlable fee between certaln 



percentage llmltatlons, the adDustment to be based upon efflclency 

in performance by the Oontractor, vmz., speed of performance, qual- 

mty of manufacture and economy of performance. The maxm~um anS mmnl- 

mum fees are plctured on the chart. The Evalu8ted Fee Constructlon 

Sub-Contract extends the prmncmples of Evaluated Fee Contract to all 

of the sub-contractors. 

Alth~ugh the ~r Department polley Is to use the flxed prmce con- 

trqct as fqr as practmcable, ~t ms certemn there wmll be some smtu- 

atlons where a contractor will not be In a posmtmon to bmd a fmxed 

prmce or one thqt ms satmsfactory to the Government. The artmcle 

may be an extremely mntrlcate Inventmon that has never been manufac- 

tured in quantmty. Complete conversmon of plants may be requmred, for 

example, mf an automobmle manufacturer were to manufacture alrplanes. 

These are smtuatlons where contractors mlght be more anxmous to pro- 

tect themselves agamnst loss than to make lqrge proflts. They may 

expect that the government wmll take most of thelr proflts through 

excess profmts taxes In any event, and for that reason mmght prefer 

some sort of a cost plus contract. For these and s~mmlar smtuatlons 

there has been developed the Adjusted Componsatlon Contract. 

Tmme does not permmt a detslled sn~lysls of thls contract form. 

I may say in brlef that thls contract proposes to relmDurse the contrac- 

tor for the cost of the work an@ pay a profmt whlch ~s based prlmarlly 

on the property mnvestment, that ms, the value of the bumldmngs, ma- 

chlnery and facllltmes utlllzed under the contract. Addltmonal proflt 

may be galned by a savlng between the estlmated and actual cost of 



productmon, the actual payment to be mn general 25% of the dmfference 

Involved. In addmtmon the contractor recelvcs 6% on has workmng cap- 

mtal. The detamls of thls contract wmll undoubtedly be presented to 

you by your Com~mttee on %~sr Contract Procedure. 

The Adjusted Compensatlon form represents conslder%ble thought 

and consmder%tmon by v~rmous experts. It was subjected to certamn 

crmtlcmsm by the Nye Cemmttce and has smnce been changed and mmproved 

In some detamls. Its prmncmpal fault lles in the fact th~ t we admlt 

that the form ms to be used for the m~nufacturo of artmcles about 

whkch there is lmttle infermatlon as to cost of productmen and the 

fmrst agreement necessary under the contract Is an estmm%te of cost 

of labor and materlal and overhead necessary to secure this same pro- 

ductlon. The contractor ms obvleusly gomng to get these fmgures as 

hmgh as he can for hms own protectlon, and as has already been noted, 

a part of hms net Tee ms based on the dlfference between the estmuated 

and actual cost. 

The so-called P~ttsburgh unmt proflt form ms subDect to the same 
+ 

objectmon and the estlmate mn thms plan must necessarily be mn greater 

detail, as mt must be reduced to an estmmate of unmt cost. Though 

the Pmttsburgh form has not been approved by the War Department Board, 

an exhaustlve study of mts features has been made by varlous mndlvlduals 

and boards and there are advocates favormng its adopt!on. As a mat- 

ter of fact there ms little dlfferenco between the Pmttsburgh form and 

the Liberty Motor Bogey contract forms of the World ~r, and the War 

-epartment certamnly had pronounced dlffmcultles wlth the latter. 



The suggestion h~s boon made oy the promoters of thls form theft in 

case~ where no rell~ble flg~res are avall~ble for g~idanco in determln- 

Ing the estlm~ted ,ver~ge cost of the work involved, the lapsed tlme 

of the contract muy be llmlted to ~ or 6 months, so that ~tmple oppor- 

tunlty nay be glven to secure reliable cost dat~ under ~ctual produclng 

condltlons, whereby the contract muy be r~newed ~t the end ol its 

• nltls~l perlod on a more accur~to b~s~s. Wh~le ~t Is true that thls is 

one control which m~y be exerclsed In ooth the Adjusted Compens~tlon 

and the Pittsburgh forms, is such a pl~n conduclve to the deslred 

maxlmum productlon~ Tho prob~bllltlcs ar~ thut ~ new contr~ct will 

decre&se the profit of the contractor. "till he be ~llllng to contlnue 

the contract on ~ reduced b~sls~ Will he c~rry along r~terl~ls for 

continued productlon or will he walt for the next contract before n~k~ng 

addxt~onal purchase ~nvestmentsV W~ll the contractor c~ro to m~ke 

f~nanc~al arrmngements for a ser~es of short term contracts, ~ny of 

whxch may be t~rm~n~ted at tho optxon of the ~over~nent~ These questions 

to me answer themselves. Our off~ce recently took the l~berty of re- 

questing the unofficial op~n~on of ~n export ~n the Intern~l Revenue 

Bureau on both the Adousted Comoens~t~on ~nd the P~ttsour£h form con- 

tracts, and ~n h~s opinion ooth contracts h~d objectionable fe~tures 

and of the t~o, the P~ttsburgh plan w s the least ~ccept~ble. 

Thus ~t wxll be seen that the problem of ~d~ustxng a war t~me 

contract to meet th~s particular s~tu~t~on xs heavxly ~nvolved. A 

straight cost plus contract could never be defended s~nce our World 

War experience w~th th~s form. Contracts b~sed upon estimated cost 
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w of productlon have the objectionable features heretofore dlscussed. 

The Legal Sectlon has just completed a draft of a supply contract 

to brldge the fleld between the Fixed Prlce Contract and the Adjusted 

E 

Comp@nsatlon Contract. Representatlves of the Treasury Department, 

the Internal Revenue Bureau, and varlous c~v111an a~encles have been 

consulted In reference to its promulgatlon. Thls draft of contract 

was last week glven temporary approval by the War Contract Bo~rd and 

will now be submltted to Interested branches ior conslder~tlon. 

The objectlve hm~ been to craw a contract as slmple as posslble 

under the clrcumstances, to avoid the necesslty of b~slng the price on 

an estlmated cost of productlon, ~nd to dlvlde the proflt into elements 

whlch may be controlled to flt ~ partlcular contractual sltu~tlon. 

I belleve thls tentatively ~pproved dr~ft has been dlstrlbuted 

to the class. The copy that you have does not contaln the few mlnor 

changes made by the War Contract Boara. By the preamble it will be 

noted that the contract is placed ~s ~ compulsory or~[er tuuaer sectlon 

120 of the Natlonal Defense Act. The prlmary purpose of thls ~ctlon 

is to glve the contract legal preference over ex~tlng ~iv111an con- 

tracts whlch the contractor may have, ~nd to legally relleve the con- 

tractor from the responslblllt~es of complylng therewith. 

Artlcle I (P.8) contains a statement cf the worlz--wh~t ~s to bc 

made, how ~t ~s to be made, and the when and where of dehvery° Article 

II (p.4) sets out the elements of consideration. Article III (p.4) 

provides for reimbursement to the contr~ctor for all dlrect isbor and 
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m~tetlals and proper proportion of overhead Cxcluslve of depr~clatlon 

~nd/or ~mortlzatlOn. Artlcle IV (p.8) provld~s for a payment of a 

morthly rental of the plant or part thereof to be used for Government 

manufacture. It will be noted that under the provls~ons of sub-para- 

graph "a" the contractor shall proceed immed~ately wlth the performance 

of the work, and that the rental feature is made as a supplemental 

agreement to be consumated wlthln two months from the date of the 

prlnclpal contract. 

In connectlon wlth thls rental feature of the contract clvlllan 

advlce and asslstance has been sought. It will be appreclated that 

slm~lar questlons are arlslng dally in the buslness world. Large flre 

insurance companies &re no~ writing an insurance contract known as a 

'~Jse and Occupancy Pollcy", whxch provxdes for a payment to ~n xndus- 

trlal organlz&tlon for tlme lost through the closln~ of a factory for 

varlous reasons. The rental to be p~id under a Government contract 

such &~s here dlscussed should, it seems, be b~sed upon what Is commer- 

elally known as the sotuud v~ lue of the plant, vlz., the cost of replace- 

ment, new, ~ s of the date of the apprals~l, less a reasonable deprecla- 

tlon however c~used. Thls deflnltlon has been set up on p~ge 26. Thls 

is the preva111ng value of hls investment. All flr~ insurance companles 

are today b~slng the ~mount of cover~6e permltted under a pollcy on 

thls determlned value of a factor~. When flre losses occur the payment 

is made on thls @ame basls and in thls instance the phys~csl character- 

• st~cs of the property may be gone but adjustments are m~de regardless. 
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In recent years m~ny ~ndustr~l plants h,ve been refln~nced mll 

requlrlng the same appralsal ~ s is c~lled for tuuaer thls sectlon of the 

contract. ~fn~t I am trylng to b~ing out is that the problem of an 

equitable rentml 0~sed upon sound w lue will not be an entlr~ly n~w and 

foreign consldoratlon in t~me of war. 

Reputmbl~ natlonal or~nlzatlons ~re now ~ctlv~ly ~ccomollshlng 

such apprels~ls for lmrge flre insur~nce comp~nlcs, investment companles 

and prlv~te indlvldu~ls ~nd comp~nles. At the present tlme the Amerlcan 

Appraisal Company whlch ~s a lsrge n~,tlon~l organlzmtlon is cooperatlng 

in the conslderat~on of thls proposed contract. The Fire Companles' 

Adjustment Bureau, Inc., an adjustment company el y~tlonai repute is 

also asslstlng. ~IcCrossln and Company, Engln~ ers, of New ~ork C~ty 

have ~Iso given valuable suggestions. From r~se~rch m~de to d~te it 

seems f~r to ~ssume that ~n t~mc of w~r, ci~l~n f~c~llt~es ~s those 

could be used to ~dv~nt~ge by the Government, or ~nd~v~dual expert~ 

from them be c~lled ~nto the Government servlce ~nd form ~ d~v~s~on ~n 

the contract sections of the supply ~rms and services or ~t the procure~ 

merit d~strlcts concerned w~th such contracts (pr~nclp~lly th~ Ordnance 

~nd A~r Corps). All appraisals could be m~de by th~se units. The pro- 

cedure followed by the l~rge ~ppr~sal companies toaay would probably 

be found m~t~sfactory. The f~eld mcr of the org~ nlzat~on m~Fe the phys~- 

cul ~nv~ntory of the plant. Experts on re~lest~te mak~ their r~port on 

the bu~ldlngs ~nd grounds, the experts on d~f±erent classes of machlnery 

and equipment m~ke their ~nd~v~du~l r~port~. The actus~l ~ppra~s~l ~s 
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done ~t the group headquarters ~nd is based on thes~ sever~l r~ports. 
@ 

These flgures could then be coordlnated wlth the estlm~tes s~bmltted 

by the contractor. In thls cormect~on it is of interest to learn that 

these clvlllan servlces mentloned place a tlme llmlt of two weeks for the 

approprlate appralsal of such ~lants as the Glenn N~rtln Plant ~t 

Baltlmore or the Hudson N[otor Car Comp&ny of Detrolt. It will be re- 

called that a tlme llmlt of two months h~s been speclfled an the pro- 

posed contract form. In case of dls~greement the contract outlines the 

procedure to be follov~ed. 

Another b~SlS of investment determ_n~tlon l~ suggested by th~ 

Valuatlon Dlvlslon of the Bureau of Internal Revenue. That is to pay 

the contractor a rental ~ased upon the cost less dopreciatlon already 

taken for tax purposes. In 19~A,the Treasury Department through the 

Commlssloner of Internal Revenue issued a dlrectlve on cost dat~ to be 

f~led wlth the Bureau whleh was recapltul~ted on July 10th of l~st year. 

I quote in part from thls dlrectlve 

" ~  t~xp~yers cl~m~ng deduct±ons from gross mncome 
for deprec~at~o~ must ±urnloh full and complete ~nformatlon 
regarding (1) the cost or o~her b~sls of assets for which 
depreciation ~s cla~m~d, (2) the ~ge, cona~t~on ~na remain- 
ing useful l~fe of the assets, ($) the portmon of the cost 
or other b~s~s whlch hus bee~ rccoverod through depreciation 
~llow~nces for pr~or t~xaole years ~nd (~) such other in- 
form~tlon ~s m~y b~ required to estaol~sh the correctness of 
the deductlon cl~med or to detormmno the ~mount of the 
deduction properly ~llow~bl~." 

As ~ result of th~s order every ~ndustr~l plant of any s~ze will 

have on f~le ~n the Int~rn~ 1 Rev~nu9 Bureau their own st.tement s to 

the cost valuation of thelr f~ctory ~nd thos~ st tem~nts ~re kept 



up-to-date durlng each taxable year. 

I have seen sor~.~e of these schedules already filed. The cost ±n- 

ven%orles are filed by 6roups - realestate, heavy machlnss, moveaole 

tools, etc. The epreclatlon schedules are inserted. Costs of m~chln- 

ery dlsosrded or scrapped are shown in red. The burden of proof is 

on the company to make a correct compllat~on and taxes are paid accord- 

if~gly. Reports of large companles are d~vlded into plants and various 

faclhtles. The Unlted States Steel Corporatlon recently filed its 

schedule whlch is composed of many volume~. The cost of thl~ compila- 

tlon was estimated to be at least $500,000. If, in th~ contract under 

dlscuss~on, these flgures were ~sed as a basls of rental and the records 

of the Internal Rovenue Bureau w~re complete ~nd up-to-date, the prob- 

t 

lem of complllng Exhlblt A of the contrsct would be comparatively slmple. 

These Internal Revenue schedules are all conf~dentlal ~t thls tlme, 

but in tlme of war would be available for contractual purposes. Re- 

search to date, however, Indlc~tes tLat a rental based on sound value 

is more equltable to the contractor ~nd theft industry woui8 prefer such 

a basis. ~q~ether the sound value or original cost be used ~ a bas~s 

of rental, these records w~ll be of mater~al ~ss~st~ncc ~n arriving 

at the objective of a fair monthly rental, and o~ purt~cu~ar ~.ss~st~nce 

• n connection w~th depr~cl~tlon. A percentage of 4.8% would ~ppear 

to be a fair war t~me return to the contracto~ on h~s ~nvcstment and 

th~s rate has been adopted ~n Exh~t A of the contract. 

Depreciation to be allowed under the operation of tne contract 
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can be determlned at the same tlme the estln~ted w~lue of the f~clllty 

iS ascertained, oy ext~ndlng the r~te of deprecl~tlon in accord~nc~ 

~Jlth the shifts Involvsd and thus made a part of the monthl F rent~l ~ s 

indlc~ted on pages 3 ~nd ~ of Exhlblt A. 

A very important polnt recently ~scert~ined from the Bureau of 

Intern~l Revenue in connectlon wlth contr~ ctual ~llow~nces for depre- 

c1~tlon, is the f~ct that regardless of ~Jh~t ~llowunc~s m~y be m~de in 

a contruct, the income tux l~ws r~qulre th&t the p~yment involvod be 

included inthe gross income, ~nd the ~cttt%l doductlons to be permltted 

are determlned by the Bureau of Internal Revenue. If determlned by 

that Bureau to be loss th~n the unount p~id under the contract, the 

balance ~s taxed as proflt. 

Havlng now separated oy contract, compensatlon for the use of the 

plant, from productlon oper~tlon, the insolr~tlon toward the efi~clent 

operatlon of the plant ~nd th~ promotlon of offlc~cnt productxon by 

the owner ~s provided for ~n Article V (p.9). By th~s prov~s~on a 

graduated fee (p.ll) ~s paxd the Contractor ~n ~ud~t~on to h~ rental, 

based upon ~ percentage of th6 ~ctu~l cost of tho ~ork performed, all 

of th~s~ d~rect costs being p~ld by the Goverrnment. The Contractor then 

• s assuming no r~sk ~n connection ~th h~s m~uf~cture, which ~s 

reasonable prov~s~on under the atte~d~nt c~rcumst~nces of proauct~on. 

Th~s p~yment ~s then, ~n ~ commerc~=l sense, compens&t~on for m~nage- 

ment ~nd ~s b~sed on ~ m~xxn~ ~nd m~n~mum sliding sc ~le depondent 

upon spe~d ~n per±ormance, su~ l~ty of work p~rform~d, and low cost 

conslstont wxth opted ~nd quality of production rendered to the Govern- 

ment. As the tot~l cost of ~ork (exclusive of rental) ~ncre~ses the 

-16- 



percentages governlng the fee decrease. Thls same prlnclple of com- 

pensatlon has already been approved in the Evaluated Fee Constructlon 

Contract. In other words the contractor will not be tempted to pile 

up hls costs in order to recelve a resultant larger fee. 

Artlcle VI (p.l~) provldes for changes and Artlcle X (p.15) glves 

the Government the optlon of acqulrlng addlt~onal artlcles under the 

exlstLug terms of the contract, a mutual contractual advantage in the 

event the performance under the contract has been found to be satls- 

factory and both partles are In favor of contlnuance. 

Artlcle XVI (p.24) of the contract advances a new prlnclple of 

compens~tlon for rehabllltatlon. How much sounder is the doctrlne that 

relmbursement for rehab111tatlon be made after the servlces of the 

contractor are no longer needed and the rehabllltatlon to be done is 

actually at hand, than to guess and attempt to vlsuallze thls indemnlty 

to the contractor at the inltlatlon of, or durlng the early stages of, 

the contrsct: Thus another troublesome feature of the Ad3usted Com- 

pensatlon Contract will be p~t on a more buslnesshke b~sls. 

What we have attempted in this new contract Is to take what we 

conslder the best elements of the Adjusted Compensatlon Contruct and the 

Evaluated Fee Constructlon Contract ~.nd ~pply them in princlpal to a 

supply contrc~ct for use when the p~rt~cular clrcumstances of manufacture 

are not subject to ~ flxed prlce contract. Eight dlfferent estlmates 

are necessary under the Adjusted Compens.tlon Contract--cost of m~terlal, 

cost of labor, cost of overhead, cost of new constructlon (if ~ny nec- 

essary), tlme of performance, reh~b111tatlon, value of fac111tles 
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~nd depreciation. The new contract reduces the estimates necessary 

to the last two--value of fac~l~tlss ~nd depreclat~on, ~nd t~ese two 

may be adjusted, we b~l~eve, ~n accord rice w~th procedure ana practlce 

more or less r~cogn~zsd ~n, ~nd familiar to, the buslness world today. 

CONTRACT PR0 OED~TRE 

The plannlng for war-tlme contractual procedure is a responslb111ty 

of the chlefs of the supply arms and services under the supervlsmon 

of the Assistant Secretary of War. The proceaure contemplated must 

necessarlly be flexlble, depending dlrectly on the strength of the mob- 

lllzatlon Furthermore, the procedure In pl~clng contracts may vary 

wldely mn the procurement of varlous classmflcatlons of materlal. For 

example contractual procedure for the manufacture of certaln commerclal 

artlcles for whlch the nation's exlstlng productlve capaclty ms ade- 

quate may be procured in war by peace-tlme methods. Thls does not mean 

that in tlme of war, all the formal peace-tlme procedure wmll be fol- 

lowed, but the prlnclple of competltlve olddlng will be posslble to the 

extent of shortenlng the tlme for recelvlng blds, llmltlng blds to 

the available producers wlthout dlsruptlng other allocatlons, ~nd se- 

curlng these blds by telephone or personal attendance around a conference 

table at ~ dlstrlct headqu~rters. Bids may thus be awarded to the one, 

two or three lowest bldders, ~nd in thls way prlces may be subject to 

cons iderable control. 

~q~ere th~ purchase of non-commercial totems ~s ~nvolved or the 

whole producing c~pac~ty ~s necessary to comply w~th requlrements-- 

then competition wmll be ~mposs~ble ~nd contracts must be negotmated 

~s to f~xed price, or one of th~ computed profit forms of contract 

heretofore mentmoned w~ll be the ~lternat~ve. 
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WAR FA~RGENCY LEGISLATION 

War emergency leglslatlen relatlng to industrla! moblllzatlon 

recelved mere attentzon durlng the last Congress t~n at any tlme slnce 

the war. In Aprll 12, 193A, a Speclal Commlttee on Investlgatlon of 

%he ~unltlons Industry (known as the Nye Commlttee) was authorlzed 

by the Senate and dlrected among other tnlngs, to revlew the flndlngs 

of the War Pollcles Commlsslon made in Its report of 19~2. Pursuant to 

thls Senate Resolutlon publlc hearlngs were held in September and De- 

cember of 1934 end throughout the flrst ~ months of 19~5. As a result 

our 19~ Industrlal ~oblllzatlon Plan became a subject of ~tudy, comment 

and crltlclsm, ~nd no small ~mount of credlt Is due our present Dir- 

ector of the Plannlng Branch for hls eff~c±ent and effectlve explanatlon 

of the plan and its defense before the Commlttee where such defense 

was found necessary. 

It will be remembered that the War Pollcles Commlsslon recommended 

in part that "in order to ehmlnate ~ll doubt concernlng the extent 

of the power of the Congress to prevent proflteering ana to stablllze 

prlces in tlme of war, that a proposed constltutlon~l amendment clearly 

deflnlng such power be submltted by the Congress to the States." S~nce 

1932, further legal study h~s been m~de of th~s subject, and the United 

States Supreme Court has s~uce that date announced cert~n decisions 

relating to legislative powers affecting pabllc ~nterest, the leading 

case belng Nebb~ v. New York (291 U.S. ~02), in which the r~ght to 

regulate the price of m~lk ~n an emergency was held not ~n v~ol~t~on 

of the due process clause of the constitution. It now seems to be 
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generally recognlzed that in tlme of a major emergency, p~ice control 

commensurate wlth the emergency at hand, ~Jould be constltutlon~l, ~nd 

that Congress m~y e~act such leglslatlon ~s m~y be consldered neces- 

sary to llmlt proflts through taxatlon ~nd industrl~l llcenses. 

The hlstory of H.R. 5529, ?Ath Congress, (the so-called Nye Bill1, 

its prlnclpal features relatlng to industrlal moblllzatlon, and the 

indorsement glven these features by the War and Navy Departments, are 

all set out in the 1936 Industrlal ~ob111zatlon Plan and will not be 

repeated here. l~rhlle we may personally dlsa~ree wlth scme of the 

prlnclples announced by members and assoclates of the Nye Commlttee, 

the fact remalns that the necessity of industrlal mob111zatlon plans 

for a war emergency was emphaslzed and brought to publlc ~ttentlon by 

the varlous commlttee hearlngs, ~nd responslble offlcers in ooth the 

War and Navy Departments found It necessary to glve thls phase of war 

plannlng concerted attentlon and study. 

H.R. 5529 w~s placed on the Senate Calendar June 15, 19~6, but 

no legislative action was taken on the b~ll as Congress adjourned 

June 20th. 

The war control measures proposed ~n T~tle III of the b~ll are ~n 

general the same basmc controls proposed ~n the legislative armex of 

the 19~ plan. The enactment of such peace t~me legmslat~on would 

g~ve the services a sound leg~l b~s~s for procurement planning, and 

avoid confusion ~nd legislative delays at the tnm~ of an emergency. 

Authormty for price control, enforceable priorities and l~censes 

A 

w 
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wlth penaltles for non-compl1~nce, the transfer of dutles and functlons 

of varlous executlve agencles, and authorlty to ellmlnate the r~strlc- 

tlve provlslons of such l~ws as the Walsh-Healey Act (P~b. No. 846, 

?4th Congress), in tlme of a natlon~l emergency, are ull emergency 

measure~ not included in the war powers oi the Presldent but are in 

f~ct w~thln the war po~Jers of Congress. To have permanent statutes 

delegatlng these controls to the President ~n t Ime of war and glvlng 

authorlty to exerclse these controls on ~-day through necessary ~gencies 

and personnel, arees~entl~l measure~ of natlonal defense, and the publlc 

should he Informed of the industrl~l plans b~ sed thereon. 

l~rorthy of note is the fact theft the Democratlc platform recently 

adopted at Phlladelphl~ carrles the provl~lon that that party ~ould 

contlnue "To work for peace and to take the proflts out of war". Recent 

developments In Europe have m~de our nat~on defense conscious, k;h~t 

part the now defunct H.R. 5529 will play in the next Congress is 

pr oblemat ic. 
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