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This morning we shall discuss the legal phases of war procurement -~
how industrisl plans are 4o be given contractual relationship.

War-tlme contracts have several comsiderotions first, the economic
and industraal problems attendont upon war=time procurement, sceond, the
permanent statutory limitations of the contractual powers of Government
agents, third, the probable temporary legislation which moy be expected,
and fourth, the extensive use by the Government, in war time, of the
right of eminent domain, Developments sinece the war have broughkt forth
another prime consideration ~-unreascnable profits to industry

In view of the fact the War Department has concurred in the legis~
lative opinion that industry in o future war should receive only a fair
profit, war contracts are huelt wupon this premise  Various theories
of war profits tax have been advenced, It will be remembered that the
War Policies (ommission recommended a tax of 95% of war profit above
the previous three year overage., The House at the lasst session of
Congress passed a bill (H,R. 5529 introduced by Mr. McSwain) carrying
in general terms 2 war excess profit tax of 100 per cent. The Nye
Committee reported an amendment to this bill taxing industry all war
profit over 4,7% of the adjusted declored value of 1ts capital stock,
end a 100% of all personal incomes over $10,000, The Senate Finance
Committes substituted and reported en amendment carrying an undistrib-
uted profit tex of 77% and a rathsr high rate on personal incomes
with low exemptions, The interest of the War Dopartment in war tax
measures 1s appropriately expressed in the Senate F.nance Cormittee
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"A tax law devised to yield revenue sufficient to run a war,
should, in additicn, be constructed so as not to hinder the pro-
duction of war materials nor curd the incentive for continuous
economic activity, More than on any other occasion, i1n a time
of war the marganal producer 1s as neccessary as the low-cost
large~scale producer, His productive activities must therefore
be fostered and maintained,”

Title I (Tax provision) of H. R. 5529 as reported to the Senate
just before Congross adjourncd 1ts last session wis raether hurriedly
considered and adopted., Certain features of the bill are ohjection-
able from a YVar Department viewpcint., It 1s hoped thut more mature
consideration moy be given these tax provisions in the future,

Industry 2s a whole may now be said to appreciate thet another
war will bring only a normal profit return, and that cooperation will
be extended on that basis with the hope and trust that producers will
be protected agrinst loss and ruin,

The problem of war-time contracts 15 in reality onc of develop-
ing the tocls of efficient governmen®l business procedure under war
conditions. The task as we see 1t 1s to avoid the contractual pit-
falls of the World War, and to fit into preseat procurement planning
the necessary contractual rclationships to affect a war production.

In contrast to the adopted war contracts of 1917 and 1918, thas
phase of planning has advanced in a considerable degree, Uniform con=-
tractual forms for War Department current procurement have been adopted

for the use of all supply arms and services, The use of these same
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faxed-price forms with necessary emergency clauses will avoid a sudden
change to meet war conditions. Likewise the forms at present in use
for informal contracts and purchase orders will also be available.
Without criticising the genersl contractuing procedure during the

Horld War which had as o whole gratifying results, a few of the princi-
pfl difficulties in carrying out World War contracts, other than the
voluminous task of interpreting the various four hundred forms used
by the different supply arms and services, were* first, the legal and
financial diffaiculties encountered in fixed-price contracts where no
allowance was made in the contracts for future veraiations in the price
the contractor was forceed to pay for materials and labor, seccnd, the
legal dafficulties which resulted from having no termination clause

in war contr-octs, and lastly, the unmauthorized signing of contracts

on the part of the Government by appoinbted deputies who signed the
name of the contracting officer named in the body of the controct

and then signed their own name thereafter. Contracts signed in this
manner were generally called proxy-signed contracts. Strange as 1t
may seem, of the 27,000 contracts of the War Depertment i1n existence
on November 12, 1918, 7,500 had not been executed in the prescribed
manner. A test case was taken to the Supreme Court of the United
States (N.Y. & Porto Rico S.5 Co. vs. U.S. 239 U,S, 88) and the

court held that such a contract could not be enforced by the Contr-oct-
or against the United States. The Secretary of War could not, there=-
fore, pay out anything under 1t except for goods had and received or

for services rendered to and accepted by the United Stutes,



This however would not do justice, for in almost every contract, there
were goods in process, @verhead expenses, and other items which would
not be covered nor reimbursed by merely taking over the finished pro=-
duet at the contract price. The Secretary of War could not amend
these contraects as he could in the case of agreements properly signed
for 1t 1s a fundamental principle of law that an amendment 1s 1tself
a new contract, ind thet no contract may be made without a consider-
ation. That 1s, 1in order to make n valid amendment, something of
value must pass to the United States. Now, as the informal contract
was not enforceable against the United Stetes, no omendment to the con=-
tract was legally pessable,

It became obvicus that in order to do justice to meet the situ-
ation action by Congress was required. O8ome months later the so-
ealled Dent Act was passed, Under this aet the contractor was oblaged
to file his claim with the War Department and Boards of Contract Ad-
Justment came into being which found themselves flooded with work,

A1l this time the controector was put to additional expense in
presenting his claim, was deprived of his money and in mest instances
interest thereon through no or little fault of his own, and his war
patriotism went to a low ebbe. ‘ng Army so-called red tape gets the
blame,

The present adopted war contract forms have been the subject of
much study by the pPlanning Branch, and by the Tar Contract Board which
13 a permrnent Board within the War Department, the personnel beang
made up from officers of the Planning Branch end from the vsrious
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supply arms and services, Five contract forms have been tentatively
approved by the Assistant Secretary of War, and will be briefly dis-
cussed this morning.

1, Contract for Supplies (Fixed Price)

2. Contract for Construction {Fixed Price)

3. Evaluated Fee Construction Contract

4, Evaluated Fee Construction Sub=Contract

5, Adjusted Compensation Contract

The forms now adopted do not carry the name of the contracting
officer in the body of the contract. The term used in the preamble
covering this part of the agreement reads that the Government 1is
"represented by the Contrecting Officer executing this contrect "

This designation 1s legally sufficient and will avoid thc difficulties

£

encountercd with the so-called proxy-signed World War contracts., Termi-

nation clauses are now included in all war contract forms.

The fixed price supply and construction contrects now contain a
flexible price clause relating tc material and labor., There 1s no
doubt that the inclusion of such a provision will encourage formal
and informal competition and contract negetirtion for a fixed price,
for 1f the Contracter is assured he will be compensated for radical
price rises, he will feel more justified in making a set price offer,

The War Contract Boerd has just made 2 recommendation to the
Assistant Secretary changing in important detail this flexible prace
clause of the fixed price supply and construction contracts The

article before the recommended change read
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"ARTICLE ~ CH/NCES IN PRICES OF LABOR OR MATERIAL

If a Federal Agency appointed for the purpose of con-
trolling the price of labor and/%r material causes or approves
an 1ncrease or decrease in the price which the contractor is
reying for the labor and/br the material for use in the per-
formance of this contract, the Contracting Officer shall prompt-
Yy determine the 1increase or decrense in the cost to the Con~
tractor of pa#rforming this contract that will result fron such
change and thas contract shall, with the approval of the head
of the department, be modified accordingly”.

There now has been inserted after the word “"controlling" the
words "and/or adjusting". The term controlling alone was too re=-
strictive If a contrelling ageney of prices or a controlling
agency for wages were not set up, or were concerned with broader
questions of price and wage control than tnose concerning a particu~
lar contraet, then this important provision would become non-opera=
tive, As changes, the adjusting 2agency may be set up i1n the War De=-
partment 1tself, in the War Resources Administration or elsewhere.
Thas provision then becomes o feasible one for war developments,

Another recommended change in this same article requires con-
sultation between the Contracting Officer and the lontractor before
submission of a price change to the head of department.

The fixed price forms for the purchase of supplies and construc-

tion are to be used where procuremrent may be besed on competition or
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negotiatlon: In other words where peace-time procurement has laid a
basis for war-time expansion and a satisfactory determination of a
fair price can be had--then the fixed price forms may be used. A
thought i1n this comnection is that the Quartermaster Genersl now
plans to let cantoment construction contracts on & fixed praice
basis after formal or informal competition. This 1llustrates one of
the developments in procurement plamning since the World War, when
all such contracts were let on a cost price basis. It will be re-
membered in connection with war procurement, that the peace~time
compulsicn of formel competitive badding set out in R.5. 3709 1s not
a directive to war-time contract procedure, but may be short cut in
the discretion of the Sscretary of War,

The greatest advantage of the fixed price contract 1s thet it
1s the customary method of doing business, OCther forms may seem
sound theoretically but do not always work out well in practice,

In the event a construction project 1s not one subject to a
fixed price contract, then the use of what has been approved as the
Eveluated Fee Construction Contract i1s contemplated, Expansion of
existing chemical plants & air-plane factories, and the building of
plants and additions thereto necessary in ordnance matdriel production
will probably come within this category
B The evaluated fee construction contracts are in generzl modeled
after the construction contracts used during the latter part of the *
war and found in general to be satisfactory. The principal change
from the old form 1s the inclusion of a variable fee between certain
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percentage limitations, the adjustment to be based upon efficiency

in performance by the Contractor, viz., speed of performance, gual=
1ty of manufacture and economy of performance. The maxaimum an” mini-
mum fees are pictured on the chart., The Evalusted Fee Construction
Sutr-Contract extends the principles of Evaluated Fee Contract to all
of the sub-ceontractors,

Althcugh the War Department poliey 1s to use the fixed prace con=
tract as far as practicable, a1t i1s certsain there will be some situ=
ations where a contractor will not be in a position to bid a fixed
price or one that 1s satisfactory to the Government. The article
may be an extremely intricate invention that hns never been monufac-
tured in quantity. Complete conversion of plants may be required, for
examnple, 1f an automobile monufscturer were to mamufacture airplanes.
These are situations where contrictors might be more anxious to pro=-
tect themselves agminst loss than to meke large profits. They may
expect that the govermment will toke most of their profits through
excess profits taxes in any event, and for that reason might prefer
some sort of a cost plus contract. For these and similar situations
there has been developed the Adjusted Compensation Contract.

Time does not permit a deteiled snalysis of this contracet form,

I may say in brief that this contract proposes to reimturse the contrace
tor for the cost of the work and pay a profit which i1s based primaraly
on the property investment, that i1s, the value of the buildings, ma-
chinery and facilities utilized under the contract. Additional profit
may be gained by a saving between the estimated and actual cost of
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production, the actual payment to be i1n gemeral 25% of the difference
involved. In addition the contractor receives 6% on his working cap=
1tal. The details of this contract will undoubtedly be presented %o

you by your Committee on Wer Contract Procedurs.

The Adjusted Compensation form represents considerable thought
and consideration by vorious experts. I+t was subjected to certain
criticism by the Nye Committce and has since besn changed and improved
1n some details. Its principal fault lies in the fact thot we admit
that the form 1s To be used for the mrnufacturc of articles about
which there 1s little information as +to cost of preoduction and the
farst agreement necessary under the contract 1s an estimate of cost
of labor and material and overhead necessary to secureﬁthis same pro-
duction, The contractor i1s obvicusly going to get these figures as
high as he can for his own protection, and as has already been noted,
a part of his net fee 1s based on the difference between the estimated
and actual cost.

The so=-called Pittsburgh unit profit form i1s subject to the same
objgection and the estlgate in this plan must necessarily be in greater
deta1l, as 1t must be reduced to an estimate of unit cost., Though
the Pittsburgh form has nct been approved by the War Department Board,
an exhaustive study of 1ts features has been made by varicus individuals
and boards and there are advocates favering 1ts adoption. As a moate
ter of fact there 1s little differenco between the Pittsburgh form and
the Laberty Motor Begey contract forms of the World War, and the War
Tepartment certainly had pronounccd difficulties with the latter,

Qe



The suggestion hs bcen made oy the promoters of this form thot in
cases where no relizble figures are avallable for guidance in determin-
ing the estimuwted average cost of the work involved, the lapsed time
of the contract mey be limited to 4 or 6 monbths, so that ample oppor-
tunity may be given to secure reliuble cost datae under «ctusl producing
conditions, whereby the contract muy be renewed at the end of its
initial period on a more accurate besis. While 1t 1s true thot tlLis 1s
one control which may be exercised in poth the Adjusted Compensztion
and the Pittsburgh forms, 1s such a plen conducive to the desired
maximum production® The probebilitics are thuet o new contr.ct wall
decrease the profit of the contrwetor. Will he be willing to continue
the contract on a roduced bPausis? Will he carry along nmoterials for
continued production or will he wait Tor the next contract before msking
additironal purchase investments? Will the contrecetor carc to mcke
financial arrangements for a series of short term contracts, cny of
which may be terminated at the option of the Goverrment? These questions
to me answer themselves, Our office receuntly took Lhe liberty of re-
gquesting the unofficial opinion of an sxpert in the Internal Revenue
Bureau on bobth the Adjusted Comvensction «nd the Pittspburgh form con-
tracts, and in his opinion poth contracts had objgectionable features
and of the two, the Pittsburgh plan w s the least wcceptable.

Thus 1t will be seen that the problem of adjusting a war time
contract to meet this particular situation i1s heavily involved. A
straight cost plus contract could never be defended since our World

War experience with this form. Contracts based upon estimated cost
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of production have the obgectioﬂable features heretofore digcussed.

The Legal Section has jJust completed a draft of a supply contract
to bridge the field between the Fixed Price Contract and the Adjusted
Compensation Contract. Representatives of the Tféasury Department,
the Internal Revenue Bureau, and varaous civilian agencies have been
consulted in reference to i1ts vromulgetion. This draft of contract
was last week given temporary approval by the War Contract Boawrd and
will now be submitted to intercsted branches ior consideration.

The objective has been to araw a contract as simple as possgsible
under the circumstances, to avoid the necessity of basiug the price on
an estimated cost of production, «nd to divide the profit inbo clements
which may be controlled to fit o particular contractual situation.

I believe this tentatively «pproved draft has been dastributed
to the cluss. The copy that you have does not contain the few minor
choniges made by the War Contract Boara. By the preamble 2t will be
noted that the contract is placed us a compulsory order uncer ssction
120 of the National Defense Act. The primary purpose of this .ction
1s to give the contract legal preference over existing caivilizn con~
tracts which the contractor may have, <nd to legally relieve the con-
tractor from the responsibilitzies of complying therewith.

Article I (p.3) contains a statement of the work--whet 15 to be
made, how 1t 1s to be made, cnd the when and where of delivery. Article
II (p.4) sets out the elements of consideration. Article III (p.4)

provides for reimbursement to the contraector for £ll direct lrbor and
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msterials and proper proportion of overhead exclusive of depreciation
¢nd/or amortization. Article IV (p.8) provides for a payment of a
morthly rental of the plant or part thereof to be used for Government
manufacture. It will be noted that under the provisions of sub~para-
graph "a" the contractor shall proceed immediately with the performance
of the work, and that the rental feature 1s made as a supplemental
agreement to be consumated within two months from the date of the
principal contract.

In connection with this rental feature of the contract civilian
advice and assistance has been sought. It will e appreciated that
similar questions are arising daily in the business world. Large fire
lnsurance companlies are now writing an insurance contract known a&s a
"Use and Occupancy Policy", which provides for a payment to an indus-
trial organization for time lost through the closing of s factory for
various reasons. The rental to be pald under a Government contr.ct
such as here discussed should, 1t seems, be based upon what 1s commer-
cizlly known as the sound ve lue of the plant, viz., the cost of replace-
ment, new, .s of the date of the cppraisal, less a reassonable deprecia-—
tion however cuaused, This definition has been set up on pege 26. This
18 the prevailing value of his investment. All fire insurance companies
are today basing the amount of coverwge permitted under a policy on
this determined value of & factory. When fire losses occur the payment
1s made on this Seme basis wnd in this instance the physicel character-

istics of the property may be gone but adjustments cre mede regardloss.
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In recent years many industrial plants hove been refinanced all
requiring the same apprailsal (s is called for under this section of the
contract. Vhat I am trying to biing out is that the problem of wun
equitable rental based upon sound v.liue will not be an entirsly new and
foreign consideration in time of war.

Reputable national organizalions «re now wchtively accomnlishing
such appreisals for large fire insur.nce comp.nies, investment companies
and private individu.ls and comp.nics. At the present time the American
Appraisal Company which 1s a lerge netion.l organization 13 cooperating
in the consideraticn of this proposed contract. The Pire Componies'
Adgustment Bureau, Inc., an adjustment coripany of nutronal repute 1is
also assisting. McCrossin and Compuny, Engincers, of Wew York City
have also given valuable suggestions. From rusewrch muwde to date 1t
gseems fair to assume that in time of war, civilian focilities as these
could be used to advantage by the Government, or individusl experts
from them be called into the Government service ond form & divaision in

the contract sections of the supply arms and services or &t the procures
ment districts concerned with such contracts (principally the Ordnance
and Air Corps). All appraisals éould be m.de by these units. The pro-
cedure followed by the large «ppraisal corp.nies today would probably
be found satisfactory. The field mcr of the org:nization make the physi-—
cu.l mnventory of the plant. TExperts on rewlestate make their report on
the buildings and grounds, the experts on different classes of machiaery

and equipment make their individurl rsports. The actual < ppraisal is
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done at the group hecdquarters and is based on thesc several reports.
These figures cculd then be coordinated with the estimates submitted

by the contractor. In this connection 1t 1s of interest to learn that
these civilian services mentioned place a time limat of two weeks for the
appropriate appraisal of such plants as the Glenn Martin Plant at
Baltimore or the Hudson Motor Car Company of Detroit. It will be re-
cailed that a time limit of two months has been gpecified in the pro-
posed contract form. In case of disagreement the contract outlines the
procedure to be followed.

Another basis of investment determ.nation is suggestsd by the
Valuation Division of the Burean of Inbernal Revenue. That 1s to pay
the contractor a rental pased upon the cost less depreciation already
taken for tax purposes. In 1934,the Treasury Department through the
Commissioner of Internal Reverme issued a directive on cost data to be
filed with the Bureau which was recapitulated on July 10th of last gear.
I quote 1n part from thais directive

MErxk* Loaxpayers claiming deductions from gross income

for depreciation must furnish full and complete information

regarding (1) the cost or other basis of assets for which

depreciation 1s clawmed, (2) the «ge, conoition and rem.in-

ing useful life of the assets, (3} the portion of the cost

or other basis which hus been recovercd through depreciantion

&llowances for prior twxaole yewrs e¢nd {4) such other in-

formation s mey be reguired to estanlish the correctness of

the deduction claimed or to determinc the amount of the

deduction propsrly «llowable."

As o result of this order every industricl plant of any size will

have on file in the Intern. 1 Revanue Bureau their own stotement s to

the cost valuation of their fuctory «nd these st tements wre kept
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up—té—date during each taxsble year.

I have seen sore of these schedules already filed., The cost in-~
ventories are filed by groups - realestate, heavy machines, moveaole
tools, etc. The epreciation schedules are inserted. Costs of machin-
ery discarded or scrapped are shown in red. The burden of proof is
on the company to make a correct compilation and taxes are paird accord-
ingly. Reports of large companies are divided into plants and various
facilities. The United States Steel Corporation recently filed ats
schedule whaich is composed of maay volumes. The cost of this compila-
tion was estimated to be at least $500,000. 1If, in the contract under
discussion, these figures were used as a basis of rental and the records
of the Internal Revemue Buresu were complete end up-to-date, the prob-
lem of compiling Exhibit A of the cont}ect would be comparat.vely simple,
These Internal Revemue schedules are all confidential at thais tirve,
but 1n time of war would be avzilable fTor contractual purposes. Re-
search to date, however, indicubes that a rental based on sound value
13 more equitable to the contractor wnd thot industry woulé prefer such
8 basis. Yhether the sound value or original cost be used «s a basis
of rental, these records will be of matericl «ssist.ucc in arrivaing
at the obgective of o fair monthly rental, znd of purticular sssistonce
in connection with depreciction. A percentuge of 4.8% would sppear
to be a fair war time return to the contractor on his .nvestment and
this rate has been adopted in Exhibit A of the contrect.

Depreciation to be allowed under the opsration of tne contract



can be determined at the same time the estimated velue of the facility
1s ascertained, oy extending the rote of depreciation in accordance
with the shifts involved and thus made a part of the monthly rentud t¢s
indicated on pages 3 and 4 of Exhibit A.

A very important point recently ascertained from the Bursau »f
Intern.l Revenue in connection with contr. ctual allowwnces for depre-
ciation, 1s the fuct thet regurdless of whet «llowunces mey be mede in
a contruct, the income ta3x lews require thet the pryment inveolvsd be
included inthe gross income, and the cctusnl deductions to be permitted
are determined by the Bureaun of Intern.l Heverme. If determined by
that Bureau to be less than the wmount paid under the contr.ct, the
balance 1s taxed as profat.

Having now separated oy contr.ct, compensation for the use of the
plant, from production operation, the insviration toward the efiicient
operation of the plent .nd the promotion of officient productiron by
the owner 1s provided for in Article V (p.9). By this provision a
groduated fee (p.1ll) 1s paid the Contr.ctor ain nudition to his rental,
based upon « percontage of the actual cost of the rork performed, all
of these darect costs being peid by the Government. The Contractor then
18 assuming no risk in comnection with his m.rufecturs, which i1s o
reasonable provision under the attendant circumstances of proauction.
This payment 1s then, 1n . commercial sensc, compensation for mcnage-
ment #nd 1s bwsed on « maximum ond minimum sliding sc.le depundent
upon speed in pertormance, au.lity of work performed, and low cost
consistent with opeed nd quulaty of production render.d to the Govern-

mente As the total cost of work {exclusive of rent.l) incrs.ses the
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percentages governing the fee decrease. This same principle of com-
pensation has already been approved in the Evaluanted Fee Construction
Contract. In other words the contractor will not be tempted to pile
up his costs i1n order to receive a resultant larger fee.

Article VI {p.13) provides Ffor changes and Article X (p.15) gives
the Government the option of acquiring additional articles under the
exist ing terms of the contract, a mutual contractual advantage in the
event the performance under the conbtract has been found to be satis-
factory and both parties are in favor of continuance.

Article XVI (p.24) of the contract advances a new principle of
compensation for rehabilitation. How much sounder is the doctraine that
reimbursement for rehabilitation be made after the services of the
contractor are no longer needed and the rehabilitation to be done is
actually at hand, than to guess and attempt to visuwalize this indemnity
to the contractor at the inmitiation of, or during the early stages of,
the contract! Thus another troublesome feature of the Adjusted Com~
pensation Contract will be put on & more businesslike basis.

What we have attempted in this new contract i1s to take what we
consider the best elements of the Adjusted Comnensation Contruct and the
Evaluated Pee Construction Contract ~nd «pply them in principal to a
supply contract for use when the particular circumstances of manufacture
are not subject to a fixed price contract. TBTaght different estimates
are necessary under the Adjusted Compensetion Contract--cost of muteraal,
cost of labor, cost of overhead, cost of now construction (1f any nec-

essary), time of performance, rehabailitation, value of facilities

~
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«nd depreciation. The new contract reduces the estimates necessary
to the last tvo~~value of facilitizs wnd depreciation, tnd tiese tvo
may be adjusted, we bslieve, in accord nce with procedure ano pructice

more or less rscognized in, «nd familiar to, the business world today.

CONTRACT PROCEDURE

The planning for war-time contraclual procedure 1s a responsibility
of the chiefs of the supply arms and services under the supervision
of the Assistant Secretary of War. The procedure contemplated must
necessarily be flexible, depending directly on the strength of the mob-
1lization Purthermore, the procedure i1n placing contracts may vary
widely in the procurement of various classifications of material. For
example contractual procedure for the mamufacture of certain commercial
articles for which the nation's existing productive capacity 1s ade-
quate may be procured in war by peace-time methods. This does not mean
that in time of war, all the formal peace~time procedure will be fol-
lowed, but the principle of competitive oidding will be possible to the
extent of shortening the time for receiving bids, limiting hids to
the availlable producers without disrupting other allocations, and se-
curing these bids by telephone or personal attendance around a conference
table at a district headquarters. Bids may thus be awarded to the ons,
two or three lowest bidders, «nd in this way prices may be subject to
counsiderable control.

"here the purchase of non-commercial i1tems 1s involved or the
whole producing cupacity is necessary to comply with reguirements——
then competition will be impossible and contracts must be negotiated
as to fixed price, or one of the computed profit forms of contruct

heretofore mentioned will be the alternative,
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WAR EMERGENCY LEGISLATION

War emergency legislation relating to industrial mobilization
received more attention during the last Congress than at any time since
the war. In Apral 12, 1934, a Special Committee on Investigation of
the Munitions Industry (known as the Nye Committee) was amthorized
by the Senate and directed among other things, to review the findings
of the War Policies Commission made in 1ts report of 1932, Pursuant to
this Senate Resolubtion public hearings were held in September and De-
cember of 1934 snd throughout the first 4 months of 1935+ As a result
our 1933 Industrial Mobilization Plan became a subject of study, comment
and cribicism, and no small amount of credit is due cur present Dir-
ector of the Plenning Branch for his efficient and effective explanation
of the plan and 1ts defense before the Committee where such defense
was found necessary.

It will be remembered that the War Policies Commission recommended
in paft that "in order to eliminate all doubt concerning the extent
of the power of the Congress to prevent profiteering ana to stabilize
prices in time of war, that a proposed constitutional amendment clearly
defining such power be submitted by the Congress to the States." Since
1932, further legal study has been made of this subgject, and the United
States Supreme Court has since that date announced certain decisions
relating to legislative powers affecting public interest, the lecding
case being Nebbia v. New York (291 U.S. 502}, in which the right to
regulate the price of milk in an emergency was held not in violation

of the due process clause of the constitubion. It now seems to be
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generally recognized that in time of a major emergency, price control
commensurate with the emergency at hand, wounld be constitutionzl, and
that Congress may stiact such legislation as may be considered neces-
sary to lamit profits through taxation «nd industri.l licenses,.

The history of H.R. 5529, 74th Congress, (the so-called Nye Bill),
1ts praincipal features relating to industrial mobilizmation, and the
indorsement given these features by the War and Navy Departments, are
all set out in the 1936 Industrial Mobilization Plan and will not be
repeated here. While we may personally disagree with sane of the
principles annocunced by members ard associates of the Nye Committee,
the fact remains that the necessity of industrial mobilization plans
for a war emergency was emphasized and brought to publaic attention Dby
the various committee hearings, and responsible officers in ooth the
War and Navy Departments found 1t necessary to give this phase of war
plamming concerted attention and study.

H.R. 5529 was placed on the Senate Calendar June 15, 1936, but
no legislative action was taken on the bill as Congress adjourned
June 20%th.

The war control measures proposed i1n Title III of the ball are in
general the same basic controls proposed in the legislative ammex of
the 1933 plan. The enactment of such peace time legislation would
g1ve the services a sound legal basis for procurement planning, and
avoid confusion and legislative delays «t the time of an emergency.

Authority for price conbrol, enforceable priorities and licenses
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with penalties for hon-complience, the transfer of duties and functions
of various executive agencies, and authority to eliminate the restric-—
tive provisioas of such laws as the Walsh-Healey Act (Pub. No. 846,

74th Congress), in time of s nationel emergency, are wll emergency
measures not included in the war powers ot the President but are in

fuet within the war powers of Congress. To have perm.nent statutes
delegating these controls to the Presaident an time of war and giving
authority to exercise these controls on M~-day through necegssary rgencies
and personnel, areessentiul measures of national defense, and the public
should be informed of the 1ndustriil plans be sed thereon,

Worthy of note 1s the fact th.t the Democratic plutform recently
adopted at Philndelphi. carries the provision that that party would
continue "Po work for peace and to take the profits out of war'". Recent
developments in Zurope have mede our nation defense conscious. Whot
part the now defunct H.R. 5529 will pley 1n the next Congress is

problemntaic,
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