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IECAL DIVISION ~ PLANNING BRANCH

The Legal Division of the Planning Branch has two fundamental
responsihilities - (1) War cegntract procedure, (R) Lsgislation pertain-
ing to industrial mobilization.

The problem of war-time contracts is in reality one of develop~
ing the tools of eificient governmental business procedure under war
conditions. The task as we see 1% 1s to aveoird the contractual pit-
Talls of the VWorld War, and to fit into present procurement planning
the necessary conbtractual relationships to affect & var production.

In contrast to the war contracts of 1917 gnd 1918, this phase of plan-
ning has wdvanced 1n « considerable degree.

Wi.thout criticising the general conbracting procedure during the
World War, which h.d s « whole gruatifying resulis, « faw of the princi-
pal difficulties in carrying out Vorld Uy contr.cts will be discussed.
First, 1t mey be seid thet 1n 1917 each of the then six supply «mms
and services hod 1ts own "hend made" contr cts. As ¢ result coatr:cts
were let oa «poroxmmately 400 different forms €11 of which huad to oe
interpreted and congtrucd. gSscond, le.wl nd finwncial dirfficultres
were encountered in fixed-price contrccts vhere no (llawarice wus m de
in the conti.cts for future v-riations i1n the price the contr.ctor was
forced to p.y for materials ano lasbor. Third, the leg. 1l difficulties
which resulted from hoving no terminetion clause in war contrects, and
1 otly the irregular signing of contracts on the part of the Government
by deputies appointed by the contracting officer, who signed the name

of the contracting officer named in the body of the contract and then
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sianed their ovn neme thsre: fter. Contr cts signed in this m.mner

Vere pensrally called proxy-signed contr.cts. Strange .8 1t may secm,
of the 27,000 contr.cts of the Wor Dep.rtmint 1n existencs on Novomber
iz, 1918, 7,200 were progy~oigued. The then Comptroller of the Tre. sury
held that thesce contracts were not anforcec ble ugeinst the United
Stutes (X¥VI Dec, Comp Trews 398}, wnd cited in support of thig
holding & decision of the United St.tes Supreme Court of 1915 (N Y.
& Torto Rico S S. Co. v. U.S. 239 U.S. 88). In termin.ting thes. con-
trocts the Sceretaery of Var was restricted to payments for goods h.d
~nd received .nd scrvices rendered to wnd accupted by the United Stctes -
r.stricted to whet 1s legelly known g & guantum rmerult or gu.ntum
velebat scttlement. This, bowever, would not do justice to the con-
trectors, for in wlmost every instance there were goods in process, over-
he 4 exp.nses, and other i1toms whica would not be coverced aor reimburscd
by rcrcly t.king over the finished product at the stabod velus The
Secretary of Var could not cmend these contr.cts s he could in the
ccse of groemcnts properly signed for it 1s ¢ fund.mental principle of
law that an smendment 1s 1tself a new contract, «nd th.t no contrecet mey
,@ﬂm:ﬁ

be made w1thAﬁ considerntion. Thot is, 1n order t0 neke o valid mend-
ment, sonething of ve luz mast pnss to the United St.tes Now, &g this
then wdjudged 1nformal contrect wes not enforceublo . g.inst the United
States, no mendment to the contruct was lugally possible.

It became obviocus that in order to do Justice to meet the situa—
tion action by Congress was reguired, Some months later tne so-called

Dent Act was passed. Under this act the contractor was obliged to file
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his claim with the Ver Department < nd Bo.rds of Contrect Adjustment
cemz 1nt0 being which found themselves flooded with work. All thas
time the contractor wes put to ddition.l expense in prescnting his
¢l ar, w.s deprived of his money, .nd in most instences interest
thereon, through no or little fault of his ovn, «nd his v.r putriotism
went to - low ebb. And Army so-called red teape gots the blemsl As
a paradox 1t may be sazd that in 1925, after these contracts had 1n
most cases peen settled, the Supreme Court held that a proxy~signed
conlract of the Guartermaster Corps with Swift & Company was a valad
contract (U.S. v Swift & Co. 270 U.S 124). However, the court held

in this case that the Contracting Officer had by actions subsequent to
the initial signing of the contract confirmed end recognized the authority
of his subordinate. In other words the law of a gemsr.l zgency would
not apply «nd govermmerit..l liabality in each such c.se would depend

on what fucts might develop fter the proxy-signing of the contract,
which would undoubtedly involve mony legal entenglements .nd complicected
proof during a vur period when trensfers and new assignments of officers
would be most frequent.

Before discussing the present pl.ns Ffor war contr.ct procedure

a brief consideration of wer profits m y be of interest. This Netion

18 generally united in the ovinion tnat 1f another vur 18 necessary -

therec will be no excessive w.r profits.

Various theorics of « wor profits tux hove buen owdvanced. It

will be remembered that the Wer Policies Commission recomrended o tax

of 95% of vur profit cbove the previous three yeur wvirag.. The House



durang thc 74th Congress pussed o ball {H.R. 5529 introduced by Mr. -_
-w
McSwain) carrying 1n generil terms o war sexcess profit tax of 100

per cent. The Nys Committss roported «n wmendment to this bill

t.xing 1ndustry all wer profit over 4.7% of the adjusted declc red v lue
of 1ts capital stock and a 100% of all personal incomes over $10,000.
The Senate Finance Committee substituted and reported an amendment
carrying sn undistrabuted profit tax of 77% and a rather high rate on
personal incomes, with low exemptions.

The Var Department has consistently refrained from submitting
any particuler war tax provision under the premise that this 1s &
responsibility of the Treasury Demrtment. However, the Wer Dep.ri-—
ment has maint.insd o strong attitude that o war taxation mensgure
mist not impose so much of « burden on industry that the production
of war munitions might thercby be h.mpered, crippled or destroyed.

As Secret ry of War Dern stoted before & Congressioncl Committee
YFealure to produce munitions when needed may have to be puid for,
not in doll.rs nd cents, but in lives .nd the consequences of pos-
sible defeut."

Kr Baruch recently advised the Nye Committice 'In « 11 solemnity
let me s.y, there 1s such . thing as t.king the profits out of wor ot
the cost of losing the wer. Ve should think peace, taulk peace, and
act peace, but 1f war comes, we should be re.cy to fight 1t wnd sur-
vive 1t W.rs are never won, but they can be lost Let us &t least

«v01d self-imposed defeat."

-l
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"he Senate Finance Committee recognized these principles in 1ts
= report on the Nye bill The Committee said.
"A tax law devised to yield revemue sufficient to run
a w.r, should, in «~ddition, be constructed so as not $o hinder
the production of war m.terials noxr curp the incentive for con-
timuous economic activibye. More than on any other occasion,
in « time of war the marginel producer 1g as necessary <s the
* low-cost large-scale producer. His productive «ctivities must
therefore be fostered wnd m inte ined.™
Upon 1nitiative of the American Legion, comp.nion bills were
mntroduced in the lst Session of the present Congress known «s the
Shepp.rd~Hi1ll p1ll, botn of which h.ve been reported out of the lurli-
tw.ry Committess The Senate bill is now before the Senate Finsnce Com—
mittee for considerotzion of the tuax provision The House !1ilitary
Aff.irs Committee in My 1937, reported the bill (H.R. 6704) with a
t<x provision which reads:
"SEC 9. () During .ny w v in which the United States
1s engsged there shall be 1n effect ¢ system of tax tion, which,
wvithout proventing a foir normel return to 1 bor, munagement,
and invested cc pitwl, such return to be fixed by Coneress, shdll
«bsorb .ll surplus profits sbove such returne.
(b) Whenever Congress shall dceclarce wer, the Scerut Ty
of the Treasucy shell within thirty ocays thereafter rocommend
to the Congress a plen of texetion (rotro.ctive or othorwise)

meking effective the provisions of suoscetion {a).




(c} Po this end the Secretary of the Treasury is hereby

authorized and directed upon the enactment of this Act to cause
a continmuing study to be made from year to year, with such in-
vestigation and accumilation of data as may be necessary which
wold be the basis in formulating a plan of tavation as outlined
by subsection {(a) to be transmittea to the Congress upon a declara-
tion of war." .
As you know the President has recently «dvocated to Congress the
en.ctment of “legislation aimed ot the prevention of profiteering in
time of war.”
¥r sy, the new Chairman of the House Committee, has just sub-
mitted u substitute tax provision as Section 9, which 1t 1s understood
h.s the latest Commitbtee approval This substitubted s.ction provides
"SEC 9 {(a) During .ny wer in which the United Stetes
m.y be enguged éhure shull be 1n effect & system of tux.tion
which shall absorb 11 profits .bove . fair norm.l return to
be fixed by Congroiss.
(b) To this end the Secritc £y of the Tre sury, upon
the enactment of this Act, shall cmuss .. continuing study to
¢be m de from ye.r to ye.r, with such investig.tions wnd
accumilc tron of deta as may be necessury %0 formuluate such
«w pl.n of taxction.
{c} The Secrctiry of the Treesury sh. 11 on the first day

of the Scventy-sixth Congress «nd e.ch succesding Congress



()

Ea

A A R Sk LA R R N s A i A< Y B R -

tronsmit to the Congress « recommendwtion for such plan of

taXetion which upon 1ts «dopbtion by the Congress shall become

effectave upon « decleration of wer by the United States.”

Should this provision be enacted 1hto luw, then the Trec sury
Department vould havs ¢ mendate o cause o continuing study of war
taxation nd trcnsmit 1 bill to Congress on the first day of ecch
succeeding Congresss This mendete would be comparuble to the st.tutory
directive to the Assistunmt Secretary of Vor to plin for war procurement
and industrial mobilization.

Industry as a whole may now be =aid to appreciate that another war
will bring only a normal profit return, and that cooperation will be
extenaed on that basis with the hope and trust that producers will be
protected against loss and ruin.

In view of the fact your receat Committee on War Contracts gave
an sble presentation of the subject, and you have recently heard a
lecture by Major McCrossin on modern appraisals and valuations, I
shell nov only outline the present plans for wer contract procedure.
The policy of the Planning Branch is to follov peace time forms s
closely s wer conditions will permit. The current procurement forms
for informe.l contracts wnd purche se orders ¢ re tduaptuble t0 Wer pro-
curement. The present .dopted form.l wer contr.ct forms have been
the subject of much study by the Pl .nning sranch, cnd by the Por Con=-
tract Boerd which 1s a permanent Bowrd within the W.r Depurtment,
the personnel being m..de up from officers of the Pl:nning Br nch and

from the verious supply .rms nd services. Five contr.ct forms hove



been tentatively approved by the Assistant Secretary of War.
1. Contract for Supplies (Fixed Price).
2. Contract for Construction (Fixed Price).
5« Evaluated Fee Construction Contract.
4, TEvaluated Fee Construction Sub-Contract.
5. Adjusted Compensation Contracte.

The forms now adopted do not carry the name of the contracting
officer in the body of the contract. The preamble states that the
Covernment 1s "represented by the Contracting 0fficer execubting this
contract." This designation in the oody of the contract 1s legally
sufficient, and 1f signed by an authorized contracting officer, the
difficulties encountered with the so-called proxy~signed contrescts will
be wvolded. Termination clauses are now zncluded in all wer contract
ftorms.

The faixed~price supnly ond construetion contracts tre in the main
the same s the pe.ce time forms except for o« termination clcuse nd
a flenible price clouse reluting to meterial wnd lebor entering into
the particular profuction. There is no doubt that the i1nclusion of
the latter provision will encourasge rormel and informel competition
«nd contractual negotiction for a fixed price. I the controctor is
agsured he will be compcnsated for radicel price chengss he will feel
more Justified 1n miking a set price cgreement. The Assistant Secretary
of War recently eopproved « recommendation of the Wer Contr.ct Bocrd

which has broadened the original provisions of this adjustment cleuse.

-G
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. The fixed price forms for the purchase of supplies and construction
are to be used where procurement may be based on competition or nego-
tiation. In other words where peace-time procurement has laid a basis
for war-time expansion and a sabtisfactory determination of a fair
price can be had - then the fixed price forms may be used. A thought
in this connection is that the Quartermaster General now plans to let
cantonment construction contracts on a fixed price basis after tormal
or inform.l competition. This 1llustr.tes one of the developments
in procurement planning since the World War, when all such contracts
were lebt on & cost-plus basis. It will be remenmbercd in connection
with war procuremcnt, thet the peaco-time compulsion of formal compe~—
tative badding set out in R.S. 3709 1s not a directive to war-time
contract procedure, but m y be short cut in the discretion of the Sec-
retary of Vier, under the provisions of the s.me st tute.

Where competition 1s possible within ¢ procurement distract,
more sriisfuctory results will be secured by open badding. This 1s
truz even anong .llocated facilities where r.quirements ¢t the time do
not oxceed the production capacity tor the 1tem concerned. 1or conditions
mey chenge the method of sccuring cormpetition .nd the marber of pro-
ducers avwilable m.y be linated, but the policy of opuning oidding 1is
sound «na hould be wocndoned only when the necessity of the sitiuation
mey S0 requlre. The greatest acaventage of the fixecd price contract
1s that 1t 1s the customiry method of doing bus.ness, Otbher forms ray

suvem sound theoretically but do not always work out well in prectice.

9



In the event a construction project is not one sunject to a
fixed price contract, then the use of what has besen approved as the
Evaluated Fee Construction Contract is contemplated. Bxpansion of
existing chenical plants and asirplane factories, and the building of
plente and «dditions therebo necessary in ordnance matérlel production
w1ll probeblv come within thas category, if done at Government expense.

The Evalusted Fee Construction form is in generel modeled after
the construction contracts uscd during th. latter part of the war
nd founa in generel to te sutisfactory. The principal cuawngs from
the old form ie the i1nclusion of o vuariable fee betwesn certein psr-
cente e 1imrtations, the adjustment to be bused upon efficiency in
parform.nce by the Contrcetor, viz., spced of performance, qu.lity of
menuf cture <nd cconomy of periormence. The BEv.lu:cted Fee Construction
Suo~-Contr «t esrtends the principles of BEvualu.tcd Feoe Contrect to «ll
of the subcontr.ctors.

£1tbough the ™Mur Department policy 1 to ubg;the fixed price con-—
tr et is fur ws pructicable, it 1s certcin th ro will be somc situ. tions
shere « coatrwctor will not ve in o position to bid ¢ fixed price or
onc th:s 1s sctisfactory to the Tovernment. The article mey be an
sxtremely antric te invenbion thet hes never been merufacturced in
gu ntity. Conplote conversion of plents mey bo required, for excmple,
1f ~1 .utomobils mamfacturcr werc to rmerufwcture arslenes These
s 21tuctions where contractors might be more wnxious to protect them—
s.lvus gainst 1oss th n to rmeke largs profits They ray expect that

the Government will tuke most of their profits through excess profits

~10—
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taxes i1n any event, and for that reason might prefer some sort of &
cost plus contract. For these and similar situations there has been
developed the Adjusted Compensation Contract.

Your Committee has already analyzed this form. I may say in
brief that this forr proposes to reimburse the contractor for the cost
of the work, and pay « profit which 1s based primarily on the property
investment, that 1s, the value of the buildings, machinery and facili-
t1es utilized under the contrcct plus interest on a working capital.
Additional profit rimy be goined by a saving between the estimated ond
actuwl cost of production, the cctunl p. yment to be 1n general 25% of
the difference or potenticl saving involved.

The Adjusted Compensation form represents considerable thought
and consideration by verious experts. There are numerous instances
in which 1t would undoubtedly be used as a workable contract. It was
subjeeted to certain criticism by the Nye Committee and has since been
changea and improved in some details. Its principal fault lies ain the
fact thet ve admit that the form is to be used for the mamufucture of
«rticles about vhich thers 1s little information a&s o cost of produc~
tion by the facility concerned, and still the first z greement necessary
under the contract 1s «n estimate of cost of l.bor «nd metericl und
overhe. d necessery to secur. this scme production In self protection
the contr«.ctor 1s going to get these figures ot « high safety margin,
end s hes Jdroudy been noted, o part of his profit 1s based on o
percentage of the difference between the estimetoed .nd «ctuel cost.

The suggestion has been mede by the promoters of this-form that

~11—



1n cases where no reliable figures are available for guloance in de-~
termining the estimated average caost of the work involved, the lapsed
time of the contract may be liamited to 4 or 6 months, so thst ample
opoortunity may be given to secure reliable cost data under actual
sroducing conditions, whereby the contract nay be continued at the end
of 1ts 1niticl period on & more accurate basis. The difficulty with
this ni10p0sed arrangasment is the impossibility of making délegdl con-
tract for tne tobal items at o fubture fixed price.

Thus 1t will be secn that the problcom of adjusting a war-time
contract to meet this particular situction 1s heavily involved. A
strai ht cost-plus contract could never be defended since our VWorld
War expcrience vith this form. Contracts based upon estimated cost
of production heve the objcectionenls profit fertures Just discussed.
A fixed unit profit lewves no control over menufecturing costs pe.ad
by the Govermment, unless < profit or penclty fee buscd on «n estim ted
price 18 «lso provided.

The Leg .l Seetion hes completed o droft of . supply contrict to
braidge the faecld bebwoon the Fixed Prics Contr .ot .nd the Adjusted
Compens «tiom Contr .ct. Represent dives of the Treasury Depertment,
the Intern.l BR.ovemue Burccu, ond vorious civilien <goncies h ve been
consulted in refer.nce to 1ts promulg: tiom.

Th. obgective hes been to dr.w « contruct s simple (s possaible
under the eircumstonces, to «voad the nccessity of b sing the price
on .n ostim.ted cost of production, .nd to divide the profit into

tvlaments which muy be controlled to fit ¢ pcrbiculir contr.ctusl situa-

]2
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tion Profit 1s based on rental of facilities and a fee for management,
the Covermment peying the actual cost of work perforwmed. The con-
tractor tren 1s assuming no financial risk in connection with his
manufacture.

The menagement fee is based on & maximum and minimam sliding
scale dependent upon speed in performance, quality of work performed,
and low cost consistent with speed and guality of production rendered
to the Covermment. As thc total cost of work (exclusive of rental)
increases the percontrges governing the fes or profit decrease. This
seme prancavle of compensat.on has alre.ay been approved in the Evaluated
Fec Construction Jontrzct.

Tre original draft of this contract was submitted to industry
through the verious supply arms'® wnd services' field pelnning repre-
sentetiv.s.e Ag a result . number of chunges he ve been incorporated
in the redraft which .s now before the Judge Advocate Cencral for
revigew One of the principual @«dditions i1s a new section providing
for & bo.rd of arpitration composed of three mumbers, one selectud by
the Chici of Brench concerncd, onc by the conbractor and the third
by the two representatives s0 selected 1t 1s proposed thet this
bo.rd will wect 1n an advisory capacity to the Assistant Sscret.ry of
Vinr on cert.in appeals permitted to the contr  ctor under the provision
of tnis scetion., Specicl cuthorization in zpproprictions would be
necess.ry to pcy the Governmment's share of the sxpenses of such & board.

Vhet we have cttempted in this new contr.ct is to take vhat we
consider the best eclements of the Adjusted Compensation Contreet znd

the Bveluated FPee Comstructiom Contract cnd pply them in principle

~1%—~



to o supnly contrect for use when the particul r circumstences of
menuf eture are rot subgsct to ¢ fixed price contr.ct You will remem-
ber the t crght daffoerent estim.tes arce necess.ry undsr the Adjusted
Conpensction Contr.ct - cost of materiel, cost of labor, cost of
overhs.d, cost of nuw construction {if any uecess.ry), tims of per-
Torr nce, rohabilitation, velus of £ cilitics «nd depreciation. This
new contrect reduces the estim tes n.cessary to the last tv'o - v lue

of facilities «nd depreciction, wnd these two rey be adjusted, we
believe, 1n ccord.nes with procedure .nd pructice more or lsss recog—
nized in, nd fimilicr to, the businsss vorld todey.

For the past six months the Legal Section has, among other things,
been attempting to draft an Army Order under section 120 of the National
Defense Act (USC 50 80) in such form that i1t may not be repulsive to
the manufacture in the obligation imposed, and permit the ways and
means of adjusting and determining a fair and reascnable price for the
material required. This foim 1s now before the Judge Advocate General
for consideration. It 15 hoped that 1t may eventually be coordinated
with the Navy. Advancement in procurement planning in respect to the
capecity of various facalities to produce the necessary war matérlel,
the distribution of the war loed, and analysis by the mamfacturer of
the production which he has agreed o undertake 1n the event of =
netional emergency, has brought into prominent consideration the use
of such an order &s u means of mutually ecrriving at s fair and reason~

«ble price, «nd of placing without delcy « legal order for production.

14
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Three mesns of price adgjustment are provided

l. TFaixed price by fomzl or inform 1 biading, by ne-
gotirtion, by executive price fixing, or by detcrmin tion from
me reet price or aveilable cost aatbo.

2. Provisional price to torminate into ¢ fixed price
c1ther auring the fulfillment of the order or <t its terminc tion,
thus supplying the praducer with necessury funds to ¢ rry on
sroduwction 1n the intzrim nd lecving open the opportunity for
negotiction for fixsd price.

3. IExperimentel production of « designatcd number of
units on < fec b sis, with g faxed price therc . fter for the re-
Malning uanS roguired uncer the order. By this mecns o logl
st. tus 1s given for the proiuction of the total numbor of
units required.

The dr.f% of ordcr now under consideration follows,

WAR DEPARTMENT

OFFICE O ARMY OPDEP NO.
Dated

TO

SIR

1 In «ccordance with the provisions of Section 120 of the Vabional
Defense Act (U S.C. 50 80, quoted in purt on the bcck of this page) nd
ceting under the direction of the Pr sident of the United Stctcecs, .n
order is hercby pl.ced with youw under the conditions steted 1n sub-

Puresra ph {subparagr phs nd are elimincted .rd not « part
hereof) to furnish «nd deliver FOB your plant 1 , the products
and/or m teriuwl n.oedcd by the Armv s specifiza in the shoets

atteched and made ¢ pert hereof. Compliunce with this order is obliga-—
tory under the law end shall tcke prescedencs over &ll othor commerciel
orders and contr.cts plcced with you.

~15-



t . A price of § per unit bhas b en determined es ¢ raasonable
price nd if wccepbteble to you, peyment will be m de accordingly «nd
receptence of this price will be considered ¢s constituting o formel
relcuse of (11 claims arasaing under this order.

b. 2s 1t 15 wmpracticcble to now determine just compensation for
the material and/or products herein specified, the fixing of the price
w1ll be subject to later determaination by the Secretary of War. Pending
this determination you will be paid a provisional price of § per
unit, with the understanding that sucn price v1ll not be considered
as having any bearing upvon the price to be subseguently fixed as fair
and just. Any difference petween the smount of such payment and the
smount finally determined upon as just compensation will be paid to you
or refunded by you, as the case may require.

¢« As 1% 1s ampracticable to now determine just compensation by
a unit price, payment of first wnits rsquired under the terms of
this order shall be the actual cost of production plus a lump sum
profit of # (profit clause not used will be deleted and initieled
by officer issuing the order) plus a profit of »er cent on
sai1d cost. Allowances undsr actual cost of procuction are defined
under paragraph 1 of "Conditions' on back of this page. Costs as thus
defin.d shall be subgject to Covernmental approval by prior to
payment tbhsreof. Aft r production on a cost buasis of the required
nmumb.r ot ibtems aroressid, . unit prace shall be aeterminoed by the
Secretary of W r for rem. 1ning production ro.quired under this order.

Z. This order must oe complied with 1n «ny event. If pleced 1n
accordenee vith subpuregraph o, you are only required to indiccte be-
lov vhethor the price stoted wnd faxed 1s «ccaptable or 1s not wccept-
«blc. Ii not wcceptable, « separute letter of comment «nd qurlifica—
tion must accompany the origin.l order that is to be signed by you
«nd roburned If the order 1s placed under subp.ragr.ph b or g,
th> originel 13 to be signed : nd rcturned Do not meke any oltora-
tions 1n this ordar Tne order must bo signed with the nume of the firm
or comp.ny over the ictucl signaeture of «n officer of the company or
momb.r of the fairm, v 1th the officicl cupzcity of the signer indicated.
Te duplicate copy 1s to be retcined by you 1n either cese.

3+ {(Allowence tor fluchtusbtions in prices of l.bor end mrtorizl)
4. (Chunges)

5. (Inspection.)

6. {Accuptenes ¢ nd payment.)

7. (Borrd of Arbitration.)

$ (T.rmin tion )

By dircection of The Secretery of Ter

~16~
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(BACX PAGE OF ORDSR)

Extrects from Notionel Defense Act
U S ¢. 50 80)

Sec, 120. Purchase or Procurement of Milatary Supplies in time of
Aoetuel or Immincnt Yar.-The President, in time of w.r or when w.r is
imminont, 1s empowered, through the hecd of ny dep.ritment of the
Goverrfment, 1n «ddition to ths pressnt cuthorized methoas of purchasc
or procuremsnt, to plic. en order with (ny individu.l, firm, ssoCia-
tion, ecompany, corporstion, or organized mamufacturing industry for
sach product or material as may be required, and which 1s of the nature
and kind usnally produced or capaple of being produced by such indi-
vidual, firm Z}tg/. Compliance wath all such orders for products or
material shall be obligatory****and shall take precedence over all
other orders and contracts theretofore placed ****and any indivadual,
firm, 1§£0;7 or the responsible head or heads thereot owning or operating
any plant sguipped for the remufacture of arms or ammunition or perts
of ammuaition, or sny necessary supplies or eguipment for the Army,
and «ny individual, firm, 15%0;7'0r the responsible head or heads there-
of owning or oper.ting «ny mamfacturing plaent, which i1n the opinion
of the Secretary of Var shall be capable of peing readily tr-nsformed
into a »nlent for the mamufeacture of erme or ammunition, or p rts thereof,
or other nzacess.ry supplies or eguipment, who shall retuse to give o
the United Stctes such nreference in the metter of the exscution of
orders, or who shecll refuss to mrnufeacture the kind, guentity, or
quc 11ty of <rms or .mmunition, or tne parts thereof, or «ny necessary
supplies or equipment, ¢s ordersd by the Jecretary of Yer, or who shall
refuse to furnish such .rms, .mmunition, or p rts of rwrmunition, or
other supplies or equipment, + + recson ble price as aetermined by
the Secret sry of War, then, .nd in either such case, the President,
through the hecd of any dep rtmsnt ot the Government, in .ddation to
tne vresent .uthorized methods of purchese or procurement herein pro-
vided for, is rercby anthorizcd to take 1mmedi .te possession of eny such
plent or plenbgk®r**x,

CONDITIONS.

* * * * * *

{Dreft of order us « chart wes before the class end on informe 1l ex-
planctron follow.d).
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A brief summary of a few legal decisions respecting orders under
section 120 and the similar Navy Act of larch 4, 1917, msy be of in~-
terest.

What may be ordered as '"necessary supplies or equipment for the
Army"? 1In a late decision of the Supreme Court rendered in 1931 (In-
ternational Paper Co. v. U.S., 282 U.S. 399) an Army order issued
during the Vorld War concerning water power was upheld. In this case
the Court, speaking through Mr. Justice Holmes, said

"The Government has urged different detenses with varying
energy at different stages of the case. The latest to be pressed
1s thet 1t does not appear that the action of the Secretary was
authorized by Congress. We shall give scunt consideration to such

a repudiation of responsibility. The Secretary of War in the name

nf the President, with the power of the country behind him, an

eritical time of war, requisitioned what wes needed and got it.

Nobody doubts, we presume, that 1f «ny technical defect of suthority

hed been pointed out 1% wmld have been roemedied ot once The

Government exercised its power in the intersst of the country in

an importe nt matter, without difficulty, so far as appears, until

the time comes to pay for what 1t hes hcds The doubt 1s rather
letes Ve shall wccept o sufficient wnseer the raforence of the
petitioner to the Nution-l Defeunse Act of June 3, 1916,****givang
the President in time of wer power to pluce on obligatory order
vith any corporotion for such product s mdy be required, which

1s of the kind ususnlly produced by such corporetion.'
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In the case of Liggett and Meyers v. U.S (274 U.S. 215) decided
by the Supreme Court in 1927, the validity of a Navy Order tor tobacco
products was recognized as an order for "war material". These two
cases speak for themselves as to the scope of authority which may be
exercised under this Act.

The few York State Court of Appeals, the ' 1ghest appellate court
in that stats, held i1n 1920 "that the President had the right under
this section to seize and operabte plants for the mamufacture of yarn
and to seize all the yurn in the country, or that came into the country,
«nd through o Government agency to control its use." (Crown Embroidery
Works v. Gordon, 190 App. Div. 472, Sect. 1941 lal. Laws 1929)

An important advantege 0 the menufacturer resulting from the use
of this order is the legal relief thus given him from liabilaty for
brecch of contracts with praivate persons which he 1s unabls to carry
out bec.usc of the Army order. As to the liability of the Government,
the Supreme Court in 1923 passed on a case (Omnia Co. v. U S., 261
U.S 502) in which suit w-s brought against the Govermment to recover
demeges resulting from breach of a private contract by the Allegheny
Steel Company due to requisition by the CGovernment of the entire output
of steel plete from th-t compeny for the yewr 1918. Thz private con-
tract wes o price p.low the m rket «nd the «ppellant claimed o loss of
4990,000.

Mr. Justice Suthorland speuking for the court in denying recovery
S 15% X

"The conclusion to be drewn from these .nd other cases
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vhich might be cited 1s, th t for ccnseguential loss or injury
resulting from 1 wiul goveramental «ctio1, the law affords no
remedy The cheracter of tho power exerciscd is not mubcerial.
**xTF, uwader any pow.r, < contr.ct or other propertv 1s t ken
for public use, the Govormment 1s licble, but 1f injured or
destroyed by lawfal action, waithout a taking, the Government 1is
not liable. Whet was here requisitioned was the fubture product
of the Steel Company, *******,

"In exercising the power to requisition, the Govermment
dealt only with the Steel Company, which company thereupon became
liable to deliver its product to the Government, by virtue of
the statute and in response to the order. As a result of this
lavful governmental action the performance of ths contract was
renaered impossible. It was not appropriated but ended.

"Partics and o subject-matter are necessary to the ex-
istence of a contr.ct, but neither constitutes «ny part of 1t -~
the contrect consists in the .grecement and obligation to perform.
If onu mckes a coatrwct for the person.l ssrvices of cnother or
for the scle .nd delivery of proourty, the Government, by cr.ft-
ing one of the pcrti.s into the .rmy, or by reguisitioning the
subj.ct-rctter, does not thercedy teke the contreeb.****

"The Governmunt took over durine the wer railrozds,
steol mills, sbhap yerds, tolephone nd telegraph lines, the
e pccity output of fietorivs .nd other producing activitics.

If wppellcnt's contention 1s sound the Govurnment tusr.by took
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and beecme liable t0 pey for wn appalling number of existing

contracts for future service or dslivery, the performance of

which 1ts action mede impossible. Tnis 1s 1nadmissible.

Frustretion and . ppropriation are uvssenbially differunt things."

It 1s import~nt to note that under the lcws in effect today the
1ssucence of an order under section 120 1s the only legrl means by which
a contrwector may avoid responsioility of existing private contracts.

In 1917 the following opinion of the Judge Advoec.te Cenercl wus
approved.

"Under section 120 ***the mere placing of an order for
the supplies or meterials required is sufficient without the
execut1on of a formgel contruwet therefor. No odverbtising for
bias 1n <ny form whatever or filing of bids 1s necessary. R S.
B744 ** ao[§§7'not 2pply to such contr.cts. (Sec 2053, Dig.

Op. of the J.A CG.)

Under 1ts provisions, secbion 120 becomes effective "in time of
war or whan wer 1s irminent"® Lévencement yoar by ye.r 1n procurament
plamming brings the War Dopartment and industry to & closur relction~
shap in . rmtual underst. nding of w.r procuremsent problems .nd respon-—
sibilities. Ths recent Precsicential recormendation for the purchase
of spcer 1 mechinery for var proauction to .ugment the meaufrcturing
cepacity of certcin facilitaics, end the congression 1 ¢ pproval of
educot1onal orders will, if <wthorized, place « direct responsibiliby
on the Wer Department nd the ficilities ceoncerned for the fulfill-

ment of o definite war procurement mission in the event of ¢n emergency.

21—



Pers nelly I can see nothing repellant to cooperctiun in imnmodiately

plecing «n frmy Order urder secticn 120 f£r the regquirements
planned, Lthus giving o legal st tus to 1mmedirte production pera=-
tiong. P fulr aad roesoneble price satisfrcetory to the producer
will b. the preoblem of the moment. If the form of order itself
prevides the necess ry berns eitlhier fer o fised price or « foar
rcuwns of egtablishing . faxed price scceptable to the preducer, the
legal ooligetion imposed by the order will be no ditferent than that
assumed by a contractor in any war contract. In other words, 1f the
obligation is voluntarily accepted, there 1s no compulsion. Co-
operation then i1g jJust as complete as in any other war contract.

In closang the sabject of war contracts, let me sey this. The
perfect contr.ct in or out of the Army, 1s still to be drewn. If
such a1 instrument were porsible a large number of law office shingles —
would be lowered to half-stuff. Of this I am satisfied, however.

We wre o01ng to have bettur contracts in snother war then we had in
the lest.
WAR ENMZRGENCY LEGISLATION

Logislative proposels rolebting to industrial mobilizabron 1in
time of w.r h.ve in the p: st few ye.rs received consider ble Con-
gression”l ottention and consideration. In April of 1934, = Specicl
Committee on Investigetion of the Junitions Industry (known ws the
Nye Committee) wes wutnorized by the Sunate nd directed wmong other
things, to review the findings of the Lar Policies Comrission mede

in 1ts report of 1932, Pursuasnt to this <Senat. Rousolution publac

—20_



)

-~ SRS TR TR, T T R Bt R o S R e T T

€ 6o

hearings were held 1in Scptemper nd December of 1934 z2nd throughout
the firet 4 months of 1935. As o result our 1933 Industracl Ifobali-
zebion Pl o bec.me o subgject of study, comment «nd criticisn, nd no
sr.ll wount of credit 1s due our present Dirsctor of the Pl.nning Branch,
Colonel He rris, for his efficient wnd effective sxpleanation of the plan
nd 1ts doeiease befores the Committee where such defense wes found

necess.ry. The so-cclled Nye bill (H. R. 5529, 74th Congross) come
from this Committee, nd the incustri 1 foatur.s of thet bill were
fin . lly . pproved by the Senrte Iilitery Affairs Cormittec inm such
form thet this section 1g nov included in the legisletive «mmsax oif
the 1986 Tndustricl Mopilization Plan. Vhile we rney personclly
discgree  1th sorie of the prainciples cnnounced by certc 11 mumbers
~nd £ss-cictes of the Fye Comnittee, the fact remsins thct « better
undorstc nding of the Wer Dep.ortrent's ains, purposes end plens has
1eswltcd from tnesc hearings

The V' r .nd Navy Deprrtrents have supp rtzd the sc-celled Shepoard-
Hill 0211 before tne present Congress. Cclunel Herris oppear.d bafore
the Se i te cnd house halitery Aff 1rs Corrittess as the Var Depe riment
representative on this legisl tion Captwin Allen appewred for the Navy.
Their testi.uny riy be £fund in the printed hecrines .nd you would find
1t both interesting <ad instructive. WMr Beruch, Cencrel T hnson, the
Neticn.l Ceorrender end the Legisletive Represcntutive of the Ameraicon
Legion, «nd nthers 1l testified in favor of the bill. The principal
cppesition came from Deace nd "pink™ crgonizc tions and strenge as 1t

m.y seerm, these societies have by org nized misinberpretation, been able
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t0 muster scome opposition to the bill. As a metter of foct, the .

Tar Department prefers this bill, with certain minor amendments,
to the more debailed legislabion now set up in the legislative annex
of the industrial Mobilizatzon Plan.

The enactment oi such a b1ll in time of peacs would give the
service~ a sound legal basis for procurement planning, and avoid con-
fusion and legislative delays at the time of an emerg.ncy. The con- -~
trols extcended by this bill are not mandatbory, but opbtionsl in the
discretion of the President at such time as he may deem our netional

nd economic security impsriled, atter o« declar.tion of w.r by Congress.

Authority for price =nd wage controls, enforceable priorities

«nd lic nses, elimination of waste, cuthority to requisition and com—

me ndecr on the "home front" s Mr. Baruch c¢clled 1t, <nd suthority

t0 br asfeor the duties cnd functions of v.rious evecubtive agencaises, ‘
auring . netioncl emersoney, ¢re ull ver powors of Congress «nd not
included 1n the wer powers of the President. Po heve psrmanent

st tut.s delogating tonese controls to the President in time of war
«nd g1ving hir discretion. ry authority to impose one or rmorc of thenm,
1f nec.ss ry, on M-dey or ther.after os the situation mey develop,
«re¢ esscenty 1 mecsures of nctional dofense. In the newr future you
«rz to h ve ¢ student commwrittee on the War Powcrs of the President
end onc on Prics and Profit Control in Time of Vor. At that t.me
the-¢ anteresting pheses of industricl mobilizetion vill, I am sure,

receive ¢ reful consideretion -nd oble preswntetion.

Ly



A - T A R o T TR eI s

In closing mey I guote from the House Militury Affaoirs Committee

report on the Shepp.rd-Hill bill

"**the passage of the bi1ll would bring to the <ttention
of other nations the fect that 1f we were cgean forced i1nto War
our whole economic, industrial and finencial life would be
effectively and efficiently mobilizea for the protection of our
country. We ask psssage of this bill as one more important step

to the great goal of peuce”

-25-



