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LEGAL DIVISION - PLANNING BR~/~CH 

The Legal D1vlslon of the Plannlng Branch has t~o fundamental respon- 

slbllltles - (I) Wa~ contr~t procedure, (2) Leglslatlon pert~inang to 

andustr aal mob al a zat Ion. 

~he problem of w~r-tame contracts is an realaty one of developing 

the tools of effacaent governmental busaness procedure under war condl- 

tlons. The task ~ ~e see ~t is to avold the contractual pltfalls of 

the ~'orld ~r, ~nd to flt anto present procurement pl~nnan~ the necessary 

contr~ctu~l relatlonshl2s to ef~oct ~ w~r ~roductaon. Yo~ all heard 

the recent dlrectlve of the 2~ss~st~nt Secr~t~ry for "t~e early comple- 

tion of contract forms adequate for &ll ~ntlcapated war condltlons and 

slmple enough to be re~dlly understandable both by andustr~ ~nd by the 

represent~tlves of the Vat Dsp~rtment." In contrast to the war con- 

tracts of 1917 ~nd 1918, thls phase of pl~nnang has ~dv~nced in ~ con- 

s ider~ble degree. 

You recently heard at the meetlng of the procurement pl~nnlng 

offlcers some dlscussmon of World War contracts. ~y I summarize some 

of the poants then considered. F~rst, at m~y be sa~d that ~n 1917 each 

of the then s~x supply ~rms ~ud servxces h=d ~ts own "h~nd m~de" contracts, 

As ~ result contracts were let on ~pproxam~tely 400 dafferent forms, all 

of which hsd to be anterpreted ~nd construed. Secon___dd, the legal ~nd 

f~nanc~al d~ffacult~es encountered ~n f~xe~-pr~ce contracts ~here no 

allowance w~s made ~n the contracts for future variations ~n the prace 

the contractor ~,as forced to pay for materials and l~bor. Thard, the 

legal d~ff~cultaes which resulted from hav~ng no termination clause ~n 



war contracts, and lastly the irregular Sl6ulng of contracts on the part 

of the Covernment by deputles appolnted by the contr~ctlng offlcer, ~ho 

s~gned the name of the con~ractlng offlcer named in the body of the con- 

tract and then slgned thelr own n~mesthereafter. Contracts slgned in 

thls manner were generally called proxy-slgned contracts. You havo 

heard that of the 27,000 contracts of the bar Department an exlstence on 

November 12, 1916, some 4,000 were proxy sagnod. The then ComDtroller 

of the Treasury hold that these contracts ~ere not enforceable agalnst 

the Unlted StatGs (XX~ Doc. CoreR. Treas. 398), and clted an s~pport of 

thls holdlng a declslon of the United States S~preme Court of 1915 (N.Y. 

& Porto R~co S.S. Co. v. U.S. 259 ~[.S.88). In termanatang these con- 

tracts the Socretary of ~ar was restricted to payments for goods had 

and recelved and servlces rendered to and accepted by the Unated States - 

restrlcted to what is legally kno~n as a quanttun merult or ouantum 

velebat settlement. Thls, however, ~ ould not do 3ustlce to the con- 

tractors, for an almost every anstance there ~Jere goods ~n process, over- 

heaa expenses, and other atoms whlch could not be covered nor relmbursed 

by merely taklng over the fanlshed product at the stated v~lue. The 

Secretary of War could not amend these contracts as he c oL11d in the 

case of agreements properly slgned for it is a fundamental prlnclple of 

law that an amendment is itself a new contract, and that no contract may 

be made wlthout a consa6erataon. That as, an order to m~ke a v~l~d amend- 

ment, somoth~ng of value must pass to the Unated States As thxs then 

adjudged informal agreement was not enforceable ~6a~nst the Unite@ States, 

no amendment to the contract ~as legally possible, 
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It oecame obvious that In order to do 3ustlce to rheet the s~tua- 

tlon actlon by Cengress wss requlred. Some months later the so-c~lled 

Dent Act ~as passe~ Under thls act the contractor vTa~ obllged ~o file 

hls clalm ~Ith the ar Department and Boards of Contract Adjustment 

c&me into beln& ~hlch found themselves flooded ulth ork. All thls 

tzme the contractor ~s #~t to addltlon~l expense in pre~entzng hls 

cl~im, w~s deprived of hls money, ~nd ~n most instances, interest 

thereon, through no or llttle fault of nls o~n, and hls w~r p~trlotlsm 

ent to ~ io~ eob i~nd Army so-c~lled red t~e gets the bl~me: ~ou 

~1~y remember that I stated that in 192~, ~fter these contracts bd In most 

cases oeeu settled, the $~preme Court held that ~ proxy-s~ne6 contract 

of the Quartermaster Corps with %~Ift & Com~o~ny u=s ~ wlld contract 

(U S v S~ ift & Ce. 270 U $. 1~4). Ho~ever, the court h~ld in thls c~se 

theft the Contr~ctlng 0fflcer hod by ~ctlons s~bsequent to the zn~tl~l 

slgnxng of the contract conf~rmed ~nd r~cogn~zod tho ~ athorxty o± h~s 

subordxnate In othor ~ords the i~ ef ~ genor~ i ~&oncy oml~ not ~ oply 

nd govezrn~nt~l l~.b~lxty ~n e~ch ~ach c se ~ould depend on ~h~t f~cts 

~gJ~t develop ~ ftor th~ :~roxy-s~gnxn~ of tho contract, ~h~ch ~ oula un- 

doubtedly xnvolv~ ,~ny le& 1 ent n~&l~onts ~n4 complmc tea ~oroof during 

t~r period ~hon tr~nsfors nd no ~s~gnm~nts of oftmcers ~,ould o~ most 

frequent 

I do not ant to leave the ~mpfess~on that %~orld W~r contract pro- 

cedure as ~ ~hole ~A~s not satisfactory I only 4es~re to emphasize these 

~Jolnts ~s illustrat~on~ of ~h~t ~'~ay be ir,~rovea upon to m~ke the same 

t~sk e~sler and less come, lea in another emer& ncy. After al], o~r oaslc 
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laws governing war procurement change hut llttle, and are now about 

the same as w e  had In 1917. 

Before dlscusslng the present plans for war contract procedure 

a brief conslderatlon of war proflts may be of interest. Thls Natlon 

is generally ~mlted in the oplnlon that if gnothez war is necessary - 

there will be ro excesslve bar proflts. 

V=rlous theorles of a war proflts tax h=ve been advanced. It will 

be remembered that the %ar Pollc~es Conzllss~on recommended ~ tax of 95% 

of var proflt ~bove the prevlous three year proflt average. The House 

during the 7Ath Congress passed a bill (14.1~. 5529 introd~ced by l~Tr ~cSwaln) 

c=rrylng in general terms a war excess proflt tax of lO0 per cent. The 

Nye Committee reported ~n amendment to thls bill taxlng industr~ ~ll war 

proflt over 4.7~ of the ~d3usted declared v~lue of its ~apltal stock ~nd 

100% of all personal ~ncomes over ~10,000. The Senate Finance Commlttee 

substituted nd reported ~n amendment carrylng an undlstrlbuted i~oflt 

t~x of 77 S ~nd ~ rathcr hlgh rate on personal incomes, wlth low exemptlons, 

The ~ar Department h~s consistently refrained from subm~ttlng any 

partlcular war tax provlslon under the premlse that this is a respon- 

slblllty of the Treasury Department. Howecer, the War Department has 

ma~ntalned a strong attmtude that a war tsxat~on measure must not ~mpose 

so much of a burden on ~ndustry that the production of war n~anmtmons 

m~ght thereby be hampered, crippled or destroyed As Secretary of War 

Dern stated before a Corgress~onal Co~m~ttee "Failure to produce muni- 

tions when needed may have to be pazd for, not zn dollars and cents, 

but ~n l~ves and the consequences of possible defeat." 
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~r Baruch a6vlsed the Nye Committee "In all solemnity let me 

say, there is s~ch a thlng as t&klng the proflts out of war at the 

cost of loslng the war. ~ e should thlmk peace, talk peace, and act 

peace, but if war comes, we should be ready to flght it and survive 

zt. ~,ars  are never won, but they can be lost. Let us at least avoid 

self-lmposed defeat ." 

The Senate Finance Committee recognlzed these prlnc~ples in its 

report on the Nye bill. The Committee sald 

"A tax law devlsed to yield revenue sufflclent to run 

a war, should, in addltlon, be constructed so as not to nlnder 

the production of w~r m~teri~ls nor curb the incent~ve for con- 

tlnuous economic actlv~ty. Ivlore than on ~ny other occasion, 

in a Time of ~a~ the m&rgln~l producer is as necessary ~s the 

low-cost l~rge-sc~le producer. Ris productive ~ct~vltles must there- 

fore be fostered ~nd m~int~Ined." 

Upon inltlatlve of the Amerlcan Leglon, comp~nlon b111s cont~inlng 

war proflts prov~slons, were ~ntroduced in the last Congress known as 

The °hepp~rd-~[~y bill. These ollls were i~vor~bl5 reported by the 

Senate ~nd House I~llltary Aff~irs Commlttee~, out nelther bill reached 

further le£xslatlve consldcr~tlon. 

The ~'~) b~ll contained th~ follewlng tCx provlslon 

"SEC. 9 (~) Dor~ng ~ny w~r ~n which the Unlt~d States m~y 

oe engaged there sh~ll oe ~n effect s system of tsx~tlon which 

sh~ll ~bsorb ~ll profits above m fair normal return to be f~xed 

by Congress. 
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(b) To thls end the Secretary of the Treasury, upon the 

enactment of thls Act, shall cause a cont~nulng study to be 

made from year to year, wlth such Investlgatlons and accumula- 

tlon of data as may be necessary to formulate such a plan of 

taxat ion. 

(c) The Secretary of the Treasury shall on the flrst day 

of the Seventy-~ixth Congress ~nd each succeedlng Congress 

transmlt to the Congress a reconm~end~t~on for such plan of 

taxatlon whlch upon its adoptlon by the Congress sh~ll become 

effectlve upon ~ declaratlon of ~r by the Unlted States." 

Should thls or a slmllar provlslon be enacted into law, then the 

Tres sury Dep~rtment ~Jould hove ~ mandate to cause s contlnulng study 

of w~r t~x~t~on ,rid tr~nsmlt , bill to Congress on tho flrst d~y of 

e~ch succeedlng Congress. Thls m~nd~tc wo~ld be compsr~ble to the 

st tutory dlrectlve to the Asslst nt Secret~ry of vat to plsn for war 

procurement ~nd industrlsl moblllzatlon. 

Industry c s ~ whole rosy now be s~id to ppreclate that cnother w~r 

will brlng only normsl profit return, ~nd that cooperatlon w111 be 

extended on that ~sls wlth the hope and trust that producers will be 

protected aga!nst loss and ruln. 

~/~ CONTPJ~CT FORI~S 

The policy of the Planning Branch ~s to follo~ peace-time forms 

as closely as ~ar conditions w~ll permit. The current procurement forms 

for ~nformal contracts and purchase ofaers are adaptable to war procure- 

ment. The present formal war contract forms have been the subject of 
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much study by the Planning Branch, and by the ~ar Contract Board whlch 

is a permanent Board ~'Ithln the %'at Department, the persannel belng 

made up from offlcers of the Plannlng Branch end from the varlous 

supply arms and servlces. Four contract forms were tentatlvely approved 

by ~. ~ oodr~ng as Asslstant Secretary of ~ at. 

1. Contract for Supphes (Fl~ed Prlce). 

2. Contract for Constr~ctlon (Fixed Prlcel. 

$. Evaluated Fee Constructlon Contract, wlth Sub-Contract 
Form. 

A. Adjusted Co ~pensatlon Contract. 

To avold any proxy-slgned contracts, the forms now adopted do not 

c~rry ~he name of the coutr~ctlng offlcer In the body of the contract, 

The preamble ~tates that the Government Is "represented by the Con- 

tractlr~ 0fflcer executlnh thls contract." Thls deslgn~t~on ~n the 

body of the contract Is legally sufflclent. As a further assurance 

ag~inst prexy-slgned contracts, a change has ~ust been reconn~nded ~n 

the Article on Deflnltlons in ~ll war contr.ct forms to read 

"ARTICLE Defln~txon~, Except for the original s~n~ng 

of th~s contract, the term "contracting off~cer" as used herein 

shall ~nclude hxs duly ~ppo~nted successor or h~s a~thof~z~d 

represent ~t ~ve." 

~nd also below the slgn~t%re l~ne for the contracting officer the fol- 

lowlng has been recommended 

(Offlclal Tit le) 

(To oe slgned by ~ duly ap- 
polnted contr~ct ~ng offlcer 
only)" 
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Although Army Regulations now carry these same instruct~ons as to peace- 

t~me contracts, mt was considered advisable that these ~nstructmons be 

made clear on all war emergency forms.Termlnat~on clauses are now 

~ncluded xn all war contract forms. 

As stated previously, a Judge Advocate Cormnlttee has recently 

revised these war forms and the proceed~nas of the Co~n~ttee are now 

before the Contract Board for consideration. Representatives of the 

Navy ~re participating ~n thzs consideration. A short extract of the 

Committee report may be of ~nterest 

"In revlslrlg these contract forms and preparlng the new forms 
the commlttee has borne in mlnd the instructlon to make them as 
short as posslble and as slmple as posslble so that they can be 
easily understood, v~ith reference to such forms as t he construc- 
tlon and supply contract iorms, ~hlch will be used the sm~e !n 
war ~s ±n peacetlme, no matermal ch~nge has been made exccpt the 
~dd~tlon of a termlnatlon clause and a clause coverlng changes 
in prlco when the prlce of labor or m.t~rlals h~s beenchsnged by 

Federal agency. It Is b~lleved that inaustry should not be 
upset by the use f or the s~me purposes of ~ new form in ~art~me 
uhlch dlffers from what they arc accustomed to in peacotlme. 
The other exlstlng contracts have been slmpllf~ed as much as it 
is belleved posslble in vlew el tne fact that many of these con- 
tracts involve cost accountlng and unless the method of account- 
ina is set out ~n some aeta~l there ~ll oe great d~ff~culty ~n 
settling the accounts when the contrscts are completed or termin- 
ated w~th the result that many claims will be submitted." 

You are all fam~llar wlth the provlslons of Revlsed Statute 3709 

w~ich requlres adverttslng for proposals for War Department contracts. 

The provlslons of thls same statute make an exceptlon to this advertls- 

ing dlrectlve if "publlc exlgencles" requlre lnm~edlate dellvery. By 

executlve order the Secretar~ of ~ar may therefore revoke the necessity 

for advertlslng, as was done by Secretary Baker in 1917. No addltlonal 

~ar leglslatlon is therefore necessary to accompllsn this contract pro- 
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cedureo 

2he fzxe~-przce supply and constructzon contracts ~re zn the mazn 

the same as the pe~ce-tzme forms except for a termin&tlon clause and a 

flexlble przce clause relatlng to mater!el and labor enterlng into the 

partlc~lar groaUctaon. There zs no doubt that the zncluslon of the 

latter provlslon will encourage formal and ~nformal competatlon and 

contractual ne~otaat~on for a flxed prlce. If the contractor zs 

~ssured he wall be compensated for radacal prlce changes he w~ ii feel 

more 3ustzfled in i~akzng a set prace agreement. A new short form sup- 

ply contract b~sed on the Standard Short Form ~ h~s been recommended 

to the Assastant Secretary. 

These flxed-prlce forms for the ourch&se of supplaes ~nd construc- 

tzon are to be used whcre procurement may be based on competzt~on or 

negotl~t!on In other ~vords ~here peace-tlme procurement h~s L~zd 

b~szs for war-tzme exo~nszon and ~ s~tlsf&ctory determan~,tzon of a 

±slr prlce can bo h~d - then the faxed-przce forms m~y be used A 

thought in thas connectlon zs that the Quartermaster General no~ plats 

to le~ cantonment constructlon contracts on a flxed przce b~sas ~ter 

formal or anformal competmtzon. Thzs zllustrates one of the develop- 

ments an p~ocurement planning sance the orld ~,'ar, when all such con- 

tracts ~,ere let on a cost-plus baszs. 

~here co~etat~on zs possible ~zthan ~ procuzement dzstrzct, more 

satzsf&ctory results wall be secured by open bzddzng Thas ~s true 

even among alloc~ted f&czlztzes ~here recuare~ents at th~ time do not 

exceed the produc~zon c~pacaty for the atem conce-n3d. ~r condataons 



may change th~ method of securing competition and the number of pro- 

duc~rs avallablc may be llmlted, but the policy of open bidding is 

sound and should b~ abandoned only when the n¢c~sslty of the sltuatlon 

may so requlro. Th~ gTeatost advantage of the flxed-prlce contract 

• s t~t ~t is the customary method of doing ouslness. 0thel forms 

may sGGm sound th~oretlcally but do not always work out ~ell ~n practlce. 

In the oven% a construction project is not one subject to a fixed- 

prlco contract, th~n the use of wh~t has b~n approved as the Evaluated 

Foo Construction Contrsct is contemplated. Expanslon of exlstlng chemi- 

cal pl ~ts ~nd ~,irplcnc fector1~s, und the building of plants ~nd ~ddl- 

tlons thereto n~cessmry in ordnsnco m~terl~l productlon ~lll probobly 

com~ m, lt~in thls c~togory, if done, ~t Government expense. 

The Evaluated Fee Construction form is ~n general modeled after 

the constroct~on contracts used during the l~tter ps~rt of the v~ar and 

found ~n general to be satisfactory. The prlnc~p~l change from thls 

orld ~ar form ~s the ~nclus~on of a ~ar~able fee betv~een certain per- 

centage l~m~tat~ons, the aa3ustment to be based uoon efficiency ~n per- 

formsnce by the contractor, vlz., speea of performance, qual~ty of 

manufacture an~ economy of performance. The Evaluated Fee Construction 

Sub-Contract extends the principles of Evaluate8 F~e Contraat to all of 

the s~bcontr~ctors. The Judge Advocate revision co~mn~ttee h~s recommended 

a substantial c~ange ~n the appllc~t~on ~nd method of computing th~s fee. 

"M~x~mum ~na minimum l~m~ts are retained but the latter ~s 
st~te~ a~ ~ flat t%o-thlrds of the former. A descendlng scale 
of percentages IS retained but a&ch stated percent&ge is m~de 
applicable to ~ glvon cost bracket. The r&tes of percentage h~ve 
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been changed. The basls of settlemeni is materlally changed. 
Instead of requlrang a dlfflcult evaluatlon of the fee in every 
case, the present draft provlaes that the Contractor ~lll be 
pald the maxlmum fee if hls work is satlsfactory. If the work 
is not satisfactory, provlslon Is maOe for scahng~bwn the fee. 
Resort %o thls procedure will be necessary only in those cases 
where the Contractor's performance is deflnltely below standard. 
The revlsed form also provades that for work done by subcontract 
the m~nlmtun fee only ~lll be pald the prlme Contractor." 

qlthough the Vat Dep~rtment pollcy is to use the fl~ed-~r ice bupgly 
( 

contract ~s far ~s practac~ble, it is cert~in there will he some slt- 

uotlons ~here a contractor ~lll not be in a posat~on to old ~ flxed 

prlce or one that is s~tisf~ctory to the Government. Complete con- 

verslon of plants or p~rts of plants may be requlred. ~qqlle educa- 

tlon~l ordGrs ~ ill help thls sltu~t~on, there w~ll oe ~nst~nces such 

~s farm ~mplement m~nufacturers making ~rt~llery shell ~nd ~ddang 

m~ch~ne comp~na~s m~k~ng fuzes. These ~r~ s~tu~t~ons wh~re contractors 

m~ght be more ~nx~ous to protect themselves ~g~znst loss than to m~ke 

l~rg~ profats. For those end s~m~l~r s~tust~ons there h~s b~on devel- 

oped the Ad3ustod Compcnsstion Contrsct. 

I m~y s~y ~n bracl ~h~t th~s form proposes to reimburse the con- 

%r ctor for the cost of tho work, ~nd p~ ~ profit which ~s b~sed 

pram~ r~ly on the property ~nvostment, that as, the v~lue of the buald- 

~ngs, mcch~nery _nd f~c~l~taes utilize@ under the contrs~ct plus an- 

retest on a ~orkang cc~p~t~l. Additional profit m~y be g~n~d oy 

s~vang bet~oen trio estimated ~na ~ctual cost of proauct~on, the actuml 

p~yment to b~ ~n gener~l 2~% of the dafference or potential seven6 

involved. 

The Adjusted Compens~tlon form represents conslderable thou&hi 
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and conslderatlon by v~rlous experts. There are some instances ~n 

whlch it would undoubtedly be used as a workable contract. It was 

subjected to certaln cr~t~olsm by the Nye Commlttee and has slnce been 

changed and improved in some details. Its prlnclpal fault lles in the 

fact that ~e admlt that the form is to be used for the m~nufaoture of 

artlcles about vhlch there Is llttle informatlon as to cost of produc- 

tlon by the faclllty concerned, and shill the flrst ~greement necessary 

under the contract is ~n estlm~t~ of the ~ental perlod ~nd the cost 

of l~bor ~na m~ter~s~l ~nd overhead neCe~s~r F to secure thls s~ne pro- 

ductlon. In self protectlon the contractor is golng to get these 

flg~res ~t a hlgh safety mcrgln, ~nd as h~s ~Iro~dy been noted, ~ p~rt 

of hls proflt is b~sed on =~ percentage el the dlff~r~nce bet~een the 

estlm~ted ~nd ~ctu~l cost. 

The suggestlon has been made by the promoters of thls ±orm that 

~n cases where no reliable fxgures are ~va~lable for guidance ~n de- 

term~nxn~ the estxmated average cost of t~e work ~nvolved, the l~psed 

t~me of the contract m~y be lxm~ted to 4 or 6 months, so that a~ple 

opportunlty may be g~ven to secure reliable cost d~ta under actual 

produc~n~ cond~txons, whereb~ the contract may be continued a~ the end 

of its xn~tx~l perxod on a more accurate bas±~ The d~fflculty wxtn 

th~s proposed crr~ngement ~s the ~mposslb~l~ty of m&k~ng a legal con- 

tract for the total xtems ~t a future f~xed prxce. The Judge Advocate 

Commxtteo w~ s not ~mpressed wxth the merxts of th~s form. It w~s the 

gener~l belief that th~s form ~s too ~nvolvod ~or w~r-tlme procurement. 

To quote from th~ Cormu~ttce report. 

"The serious efforts thut have been m~de to f~nd an absolutely 
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falr basxs for determining the fee are laudable, but the result 
accomplished ~s open to serious question. The contract ~s so 
• nvelved that thxs off~ce entertaxns grave doubts as to its 
~orkab~l~ty under the stress of war condlt~ons." 

Thus ~t w~ll be seen thst the problem of ad~ustlng a war-time 

~ontract to meet th~s particular situation is heavxly xnvolved. A 

straight cost-plus contract could never be defended s~nce our ~;orld 

V~ar experience w~th th~s form. Contracts eased upon estimated cost 

of p~oduct~on have the objectionable profit features just axscussed. 

RE~UISITION & CONTRACT ORDERS UNDER SECTION 120, N.D.A. 

V~th the ob3ectlve of m~nlmlzing or d~scardlng the use of the 

Ad3usted Compensation Contract and of slmpl~fyin~ contractual procedure 

on ~-day, the Contract Committee has ~ust completed two forms of oon- 

tract orders under the procurement ~uthorlty delegated to the Secret~ry 

of ~'ar ~n t line of actual or Imm~nent war under Section 120 of the 

I~atxoncl Defense Act. 

To oriGnt you on the provislons of Section 120 ~t m~ght be well 

to read it at this tlme 

"The Presldont, in time of w~r or ~hen war is imminent, is 
empo~'erod, through th6 head of any dep~rtmont of the Government, 
xn addxtlon to the present ~uthorxzod methods o! purchase or pro- 
curoment, %0 place ~n order ~ith any indivldtlal, firm, sssoc!~tlon, 
compeny, corpor&tlon, or organlzed msnufscturlng Industry for 
such product or m~terl 1 as mmy be rcqulr~d, and ~hlch is of 
the n~ture end kind usually produce~ or c~p%bl~ of being oroducod 
by such indlvldu&l, flrm ~tc.~. Compll~nco ~ wlth all such ordezs 
for products or matorl~ 1 sh~ll be obligatory *** and sh&ll take 
precedence over ll other orders and contrscts theretofore plcc~d 
*'* ~nd cny indivldu~l, firm, ~tc.._~or the rcsponslolo head or 
he~.ds thereof ownxng or opor%ting tony pLnt cqulpped lot the manu- 
facture of ~rms or ~mmun~t~on or p~rts of smmun~tlon, or &ny 
necess%ry supplies or oqulpment for the Army, end s~ny indivlduol, 
flrm, ~c.~/Ti+ or the responslbls hood or he~ds thereof ~nlng or 
operstlng ~ny mmnuf~ cturlng plant, whlch in the opinion of the 
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Secretary of ~ar shall be capable of belng readily transformed 
• nto a plant for ~he manufacture of arms or a~unat~on, or l~rts 
thereof, or other necessary sup~ol~es or equipment, who shall refuse 
to ~ve to the Unxted States such preference an the matter of 
the execution of orders, or who shall refuse to manufacttue the 
k~nd, quantaty, or q~al~ty of arms or an~nun~t~on, or the parts 
thereof, or any necessary ~up~l~es or equipment, as ordered by the 
Secretary of Wsr, or who shall refuse to furnish such ~rms, a~muun~- 
t~on, or parts of ammanat~on, or other st~ppl~s or equapment, at 

reasonablo price as determined by the Secretary of ~ ar, th~n, 
and in ~tho~ such case, the Prssadent, through the head of any 
dep~rtmont oi the Govcrnmont, ~n addition to the present ~uthorxzed 
methods of purchase or proOilremont heroin provided for, ~s hereby 
~uthor~zed to take ammed~to possession of ~ny ~uch pl ~nt or pl~nts 

Declslons of the courts slnce the Vorld ~ar andlcate that t~o types 

of procurement orders may be Issued under thls Sectaon. One a requlsl- 

taon order based on the authorlty of emlnent domaln one a contract 

order agreed to by the partles as to the terms and condltlons for fur- 

nlshlng the products or materials requlred. 

The follo~ing opinlon of The Juage Advocate General a~proved by 

the War Department In 1917 is stall controllar4~. 

"Under sectlon 120 *$* the mere placln% oT an order for the 

supplaes or materaal5 requlred a~ sufflcaent w lthout the execu- 

tlon of a formal contlact therefor. No advertaslng ior buds In 

any form whatever or itlln~ of blds Is necessary. I~.S. 5744 *~* 

do~s~ not ~pply to such oontr=cts. (See. 2053, Dlg. Op. of the 

J.A.G. ) " 

An ~mportant advantage to the m~nufact~rer resultlng from the use 

of thus order is the legal relaef thus glven ham from laaolllty for 

breach of contracts v~ith prlvate persons whach ha Is unable to carry 

out becsuse of the Arm 2 cruet. An interestlng case on thls poant wont 

to the Supreme Court in 1920. In 1917 th~ Navy placed an order for 
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56,000 kn~t tu~dershlrts and 3b,000 dra~ers ~ith the ~oore & Tzerne~ 

{n~ttlng company of Cohoes, Ne~ T~ork, ~t s 9r~ce of ~1.2~ each F.O.B., 

Ne~ Yo~k C~ty de@ot. In a su~t ~nvolvlng nondel~very of goods under 

a contract enterea ~nto by the Tioore Company pr~or to the NaJy oro er, 

the Federal Dxstrlct Court of New York held that if the ~oo~e Company 

~'~th~nklng xt more profxtable or p~tr~o%~c to ~ork for the 
gover~nent then in the performonce of ~ts e~st~ng contract 
with B, volunt&r~ly sought a contract ~%h the go~ernmaqt ~nd 
offered ~ts services ±or compensation in the munuf~cture of 
such gooas ~s the government re~u~rea, ~nd ~rolunt~r~ly ~nter~d 
•nto such ~ contract sought by ~t ~itn the United $t~t~s, ~** 
L~-nd_~ thereupon volun%~r~ly doclxnod or refused to proceed 
further ~n the per±orm nce of .j~-t# contr~ ct ~th p~rty B, L~t~ 
is not excused ~nd p~rty B m~y rocover.***Nonporlozm nce ~s 5he 
result of ~ts_~ voluntary ~ct or :~cts, not th t of the govern- 
ment, ~na/~t_/ ~cts ~ndor no compulsion ~hctevor." 

The court concluded that ~n the inst nt case ~n order h d b~en ~ssuod 

undor suction 120 ~nd the ~r~lo~ous N~vy ~ct, "nd s~ ld 

"Terms wore ~.grued upon, flxlng pr~c~ nd qu nt~t~es nd 
dellvcr!os, ~ na reduced to ~,rlt~n& ~n th~ form of contr cts. 
~If, ~ft~r entering into thoso agr~omont~, rospoctlvcl~, the 
pl ~intlff h~d rofusod to perform, I th~nk ~t ~ould h~ve b~comc 
lx~blc to the LTn~tod ~atos, not onlv for d~m~gas, out to the 
pclns ~nd pen~ lt~s o± tho ~ct, nd th t the gowrnmont icwfully 
could hsve nd prob bly ~o~ld h:ve t~kon s~m~ry posscss~o~ of 
its plant or ~tory, na ~ ould h v~ ~en justlflcd in so doing. 
The pi ~nt~ff ~ ould h%ve burn lx~blc to % cr~m~n i prosecutxon 
n@ ch r~e of dlslov~ity." 

In hola~nb thu i~oor~ Comp n~ not l~colu for tqis or~ oh of contr ct 

l~h the D com~o ny trio court concludca 

"I ~o not donor tn~t Con~r~s~ h a po~r to ~i c~ thoso 
burdens on the ~i nuf~cttr~zs, ~nc~ on tho~ ~Ith ~nom th~j h~d 
contracted or ~ ith vhom they ohoulo contract. The ~J r po~or 
• s p r~nount, rlsos from n~cosslty, nd no gov~rrm~.~nt c~n 
~ndur~ ~ ithout its ux~rcl~O on coo slon. ~ 

~'If the Unlt~d St t~b, ir tlmo of _ctu~l ~r .~,Ith other 
n tlons ~nd in ~n em~rbonc~T, s ~ws trio c so her~, n~ods ~nd 
doslres th~ product of the m~ll or f ctor} of ~ m~nuftcturer, 
nd of ~ ll the mills :nd f~ctori~s in the country ~roduc~ng 
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that class or klnd of goods, and ~vhlch are mentloned in the 
~c~s of Congress above mentioned, aria seeks such manufacturers 
of s~ch goods, makes ~ts v~;ants and requirements knob,n, ascer- 
t&~n~ prlces and quantities that c~n be produced and del~vered, 
and then states that ~t w~ll take such ~nd s~.oh qu~ntltles ~t 
the prices named, to be delivered at t~mes specified, and ~c- 
companies thls by statements that It does not w~nt an ~ns%~r 
that the m~tnufacturer is "sold up" - that is, ~iready h~s uccei~ted 
orders for ~iI such manufacturer can produce - mad theft ~t h~ s 
c~refully ~pportxoned its requlremenis ~2nontst all the m111s 
nd i&ctorles c~pable of produclng theft klnd of goo¢~s, ~nd then 

requires ~nd enters ~n~o a wr~tton agroement ilx~ng qucntlt~es, 
prlces, ~%nd delmv~r~es, hno it not, w~thln the meaning ~nd 
intent of the roots of Congless, "plsced an order," the executlon 
of ~h~ch by the m~nufacturer is obllg~%tory, ~%nd h~ precedence 
over the o%hor contr~ cts of such n~nufocturer with 9rlw te 
Cltlzons %Zld flr~s e~' 

Thls court declslon rendered In July 1918 (l~oore & Tlerney v. 

Roxford Knlttlng Company, 250 Fed. 278) appears to me to outilne a 

sound basls of ~-day procurement of material in an emergency. The 

legallty of such a plan has the approval of the Unlted States Supreme 

Court as that court denled a wrlt certlorarl in thls case In 1920 

(255 U.S. A98). 

As to the llablllty of the government, the Supreme Court In 

192~ passed on a case (0mnlm Co. v. U.S., 261 U.S. 50~) ±n wnlch sult 

was brought ~gmlnst the government to recover d~mages resultlng from 

bre~ch of a prlv~te contract by thG Alleghen 2 Steel Company ~Jlth the 

appelLnt, due to requisltlon by the ~overnm~nt of the entlre output 

of steel plate from that company for the year 1918. The prlvate con- 

tract was at ~ prlce bel~ the m~rket ~nd the ~ppell~nt cl~im~d a loss 

of ~990,000. 

~Ir. Just lce Sutherl&nd speaklng ior the court in denylng recovery 

sald In closlng the court's oplnlon 
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"The concluslon to be drawn from these and other cases 
which mlght be clted is, that for consequentl~l loss or Injury 
r~sultlng from lawful goverI~nent~l actlon, the ±aw affords no 
remedy. The character of the power exerclbe6 Is not materl~l. 
***If, under ~ny power, a contract or other property zs taken 
for public use, the Government ~s liable, but ~f ~n~ured or 
d~stroyed by lawful ~ct~on, w~thout a t~k~ng, the Gov~rnmemt ~s 
not l~aole. ~at .w~s here r~qu~s~t~on~d w~s the future prod~ct 
of the Steel Company, ***. 

"In exercising the power to requisition, the Government 
dealt only ~Jxth the Steel Company, v~h~ch company thereupon 
b~csme lm~blo to dol~vor ~tS product to the Government, by 
vxrtue of tho statute ~nd xn response to the order. As a result 
of th~s lawfal governmental ~ct~on the porformanco of th~ con- 
tract was rendered ~mposs~ble. It ~&s not s~opropr~ted but 
ended. * * * 

"The Govorr~m~nt took over ~rln~ the ~cr r~irogds, stu~l 
m~ll~, sh~p y~ras, tclophon~ and tclogTaph lines, the capsc~ty 
output of factories ~nd other producing activities. If appel- 
lant's contention ~s sound the Government thereby took and 
became l~able to pay for ~n appalling number of exmst~ng con- 
tracts for future servmce ox delivery, the performance of which 
mrs actmon made ~mposs~ble. Th~s ~s ~nmdm~ss~ble. Frustration 
and appropriation are essentially d~fferent thxngs." 

Advancement year b 2 year in procurement planning brings the ~r 

Department and industry to a closer relatlonshlp ~n a mutual under- 

standlng of war procurement problems ~nd responslollltles. Our w~r 

procurement program is based upon the effectmveness of our slloc~t~on 

plan. The w~r lo~d m~st be dlstrlbuteu in accordance vlth th,t plan. 

The wheels of in@ustry must start rolllng on a mu~itlons program. 

Competition between d~p~rtments ~nd v&rzous su~Jply agenczes for par- 

tlcular industrlal facllltles must be mlnlmlzed. The recently approved 

progTam fol the p~rchase of speclal mach~nerj for ~ar production to 

augment the m~nufacturlng capaclty of certaln faclllt!es, and the 

educational orders program now authorized by Congress, place a direct 

responslbll!ty on the ~ar Department ~nd the facllltles concerned for 

-17- 



the fulfillment of a def~nlte war procurement misslon in the event 

of an emergency. 

Orders under Sectlon 120 gave a legal status to thas immedaate 

prodtlctlon program. A falr and reasonable prace satlsfactory to the 

producer wall be the problem of the moment. If the form of order 

itself provades the necessary terms elther for a fixed Ir ice or a falr 

mo~ns of establlshlng ~ faxed prace ~cceptabl~ to the producer, the 

legal obllgataon ampos~d by the order will Be no daffer~nt th~n that 

assumed by a contractor an any wcr contract. In other words, af the 

obllg[~taon is volunt~rlly ~cc~pted, there as no compulsaon. Cooper~- 

taon the~ is 3ust ~s Complete ~s an ~ny other w~r contract. 

Thr~G mecns of prace c~djustment are provlded In the two Contract 

Order forms referred to 

1. Form A as for a faxed prlco to b~ determaned by formal 

or inform~l baddang, by nogotlmtlon, by ex~cutlvo prace faxang, 

or by dctermanutaon from n~rket prlco or ~w~al~blo cost dat~. 

~. Form B p~ovades for. 

a. A provasional prace to termanate into a flxe~[ prlce 

eather durlng the fulfallment of the order or at its termination, 

thus supplvang the producer w~th necess~r~ funds to carry on 

production an th~ ~nter~m and leaving open th~ opportunity for 

negotlataon for ~ faxed prace. 

b. Er~er~mental productaon of a designated number of 

farst units on a fee basas, uath a f~xed p~ace tLere~fter for the 

remaan~ns units requarcd under the order. By thas mean~ 



legal status is g~ven for the ~roductmon of th~ total nttmb~r 

of units required. 

As the Navy Department contemplates the use of the same type of 

order ~n an emergency under the authority of an analogous statut~ 

(50 U.S.C. 82), it is hoped that an agreement ~Ii b~ met as to the 

use of ~m~lar forms by each Dep~rtmont, 

In order that abotter understanding of tne~o 0rdor forms may be 

hs~d, each ~ii now be ~nform~ lly d~scuss~d. 

1. Contract 0rdor A (Fixed price) 

2. Contract 0rdor B (Adjustment to fmxed price) 

3. Roquls~tlon Order - (l[andatory) - (01d Compulsory Order) 

The fzxed price cont~( ct oracr form (A) under Section 120 follo~s 

in Dr~nclple, tho st~ndG~d s~p~ly ferm contract. As to the B form 

the Judge Advocate Committee m~do th~ iollow~ng r~port- 

"No reason is ~pp~rent to thls offlco why Contr~ ct 0rdcr 
B is not ~pllc~bl~ to ~ii sltu~tl0ns ~hero the adjusted com- 
pensation contract ml&ht bc used. Both ere essontlally cost- 
plus suppl~ contracts. The two methods of computln6 the foe 
pwovlded in the B form h~vo the vlitue of slmpllclty. 0no or 
the other c~n bc put into oper~tlon in ~ny omorgomcy. The pllo~ 
contrcct ide~ incorpor~tod in trio B form s~pp~srs to corry out 
the %T~r D~p~rtmont's pollcy. Thls offlco und~rst uas th t it 
is contemplated uslng the Adjusted Comp~n~mtlon contr ct only 
so long ~s is absolutely necessary to ~rr~ve at n s~tlsf'ctory 
bs~s~s for ~ f~xed-pr~co contract. 

"T1~orc is ~nother f~ctor in conn~ctxon ~ith th~ ~justod 
compons~tlon contract thst ~s considered worthy of some thought. 
The proposed p~ymont of ~ fee equsl to c r~tc of six per cent 
would h~rdly be ~s mch &s s court ~ould llow for rontsl xf 
the Government cor~m ndoored the plant. It ~s understood that 
the ~av 2 Dopo~rtm~nt hss nevor agreed to use tbo Adjusted Corn- 
pens ~t~on form or to l~m~t Contractors' profits on o comp~r~ble 
bss~s. In txmc of emergency the ~&r Depsrtmont ~v~ll bo placed 
~t ~ d~st~nct d~ dvant~ge ~f ~t insists upon dr~vlng s~ch h~rsh 
b~rg~ ~ns v,hile the N~vy Dep~rtment ~s pcy~ng on more l~boral 
b~ SlS, *~ 
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"It would appear that the proposed form will accompllsh the 

purpose for whlch It Is ~n~ended. As herelnbefore stated, thls 
form covers substantl.lly the same fleld as does the Adjusted 
Compensatlon Suppl} Contlact. in v~ew of the fact that the 
Contract Order No. B is slmple, comparatlvely easy of operatlon 
and understsndlng, and reduces the cost-plus features t o a 
mlnlmum, It is belleved that it is preferable to the Adjusted 
Compensatlon Supply Contract for general use." 

Under this B form no new contract is necessary at the end of the 

pilot perlod of manufacture. A formal acceptance of one sentence 

statlng the prlce flxed and agreed to is ~ll that is necessary to n~ke 

a blndlng contract xor the total productlon orlglnally ordered. If 

prlce is not ~greed to, production must proceed and the Secretary 

of ~T~r sets a prlse, ~nd the m~n~f~cturer is glvcn the optlon to brlng 

sult for the balance he m~y bolleve hlmsolf entltled to roc~ivo. 

Another very important consldcratlon in co~tuoctlon w~th the use 

of requlsltlon and contract orders under Sectlon 120,durlng an ~mmlnence 

of w~r or on M-d~, zs the l~g~l quostxon involved as to u, hc%h~r th~s 

statu~o uthor~zes contr~ctu~ 1 obl~g~txon by tn~ Pros~d%nt ~ ~thout ~hc 

actual approprxmtxon of funds. You w~ll remember the% an ~x~st~ng 

st ~tuto m~kes poacs-t~me authorization for tho "contract or purch~se" 

of "clothing, suoslstonoe, forage, fuel, qucrtcrs, transportation, or 

m~d~c~l ~nd hesper ~ 1 supplies," w~thout ~n ~ ppropr~t~on _/~ct of June 

12, 1906. (St~t 2~5, Sect. 727 ~l. L~ws)~. Suction 120 "ompo~ors" 

the President "in ~dd~t~on to the present ~uthor~z~d methods of pur- 

ch sc or procurem~t, to pl~co an order ***." It ~s not d~ffxcult to 

vxsu~ llzc the President docL r~ng ~n emergency under The provxs~ons 

of th~s Section, ~nd ~uthorxz~ng ~ deficiency, or in ~ny event, auth- 

orizing curt ~n cl sses of contr~cttul obl~gs~tmon to cover orders to 
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issued. You will soon have a Commlttee on ar Contracts. Thls w111 

be ~ flne problem for that Commlttee to solve. 

In closlng the subject of contracts, let me say thls. It is not 

contemplated that In txme of an emergency the Asslstant Secretory 

shall dlctate ~hat partlcular form of war contract is to be ~sed by 

a supply arm or servlce. The responslbillty of the 0fflce of the 

Asslstant Secretary is to produce a legal form to meet a partlcular 

coad~tlon and czrcumstance. The use of a particular form is the respon- 

slballty of the procurement aganc~es, ~mdsr the supervislon of the 

Ass lstant ,~ecretary. 

There h~s of l~te been an incre~sed interest by all concerned in 

th~ suujact of ~wLr contr,~cts, fhe Navy is now collaborating in thelr 

conslder~tlon. I personally feel that while thero l~ still Jork to be 

done, we ~re now on a sound basls to~ard the deslred oo2ectlve. 

LECISLL~ ION 

Bsforo alscu~slng l~glsl~tlOn pert~ ~nlng t o inaustrlal moblllzc- 

t~on, tLer~ ~re a few manor legal questions ~ortslnlng t o war procure- 

mcnt whlch mzy bo ~Jorthy of comment. The othor d~ y ~t thu ~tr Collego 

?,ftcr Colonel Rutherford's lecture, a student of last year's class 

here asked ~hy the ~ar Department dxd not take steps to correct by 

legxsl~txon the present opposed provisions of Sections 5 and 5a ol 

the National Defense Act regarding responsibility of the General Staff 

~nd the Assistant Secretary for supervision of procurement ~n t~me of 

war. He stated that although the conflict of des~gnate@ authority 

was no~, covered by order o± the Secretary of bar, that ~n + ~me of war 
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thls order mlght be changed and as a result present ~,ar procurement plans 

would be volded and confuslon result. Thls is not an anusual questlon. 

In reply m~y I say as to responslblllty for sapervlslon of ~,ar Department 

procurement, there is no confllct in the provlb~ons of Sectlonb 5 and 

54. Under Section 5& the Asslstant Secretary alone ~s charged w ith ~hat 

responslblllty in both peace and ~ar, and Sectlon 5 does not delegate 

thls responslblllty %o the General St~ff. The confllct in the two sec- 

tions ~nd the subject of ~he admlnlstratlve order of the Secretary 

referred to, is in regard to 21~ns for ma~rlal resource mob111zatlon only. 

Also the question of the merlts of est~bllshlng a revolvlng fund 

for the Army is frequently dlscussed. The Army v ould welcome a re- 

volvlng fund, but unfortunut~ly Soctlon 8 of Artlcl~ I of the Constltu- 

tlon prohlblts such l~glsl~tlon by provlslon that no ~ppropr~at~on for 

support of ~rm~s "sh~ll be for o longor t~rm tz~an t~fo yesrs." Thzs 

r~str~ct~on does not prohibit the N~vy. 

Now ~ ~ord sbout tho neco~s~tv of l~g~lat~on to permit contracts 

~o be m~ae v~thout formal competition during en ~mm~nence or st to of 

w~r. Yo log~sl~tmon ~s ncod~d S~ct~on $709 of the Revised St~tut~s 

which d~rects sdvor~szn~, end the Acb of ~!~rc~ 2, 1901 which @ ~rects 

furch~so ~t cheapest p~co, both cont~n ~uthor~ty for exceptions mn 

t~me of emergency end the S~promo Court hss held tmme ~nd time ~gsmn, 

th t n ~n~ncc of, or ~ctu~ I w~r, cro~t~s such an amergency. Of 

course you romomb~r that Section 120 o~vos the President th~s s-me 

utnor~ty. 9r~ sent suthor~t~ ~s ~mplo durmnh those periods for con- 

trmctu~l nogot~ t~on or the use of rostr±ct~ve l~st of b~ddors through 
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personal presence, telephone, telegrsph or radlo, and awards can be 

made to one or more, entirely In the interest of natlonsl ~efense. 

As you rill soon have a commltte8 problem on the ' ar Powers of 

the President and CongTess whlch will Involve a study of legzslatlon 

on economlc and industrlal mob111zatlon, I shall not prolong these 

remarks wlth 6ny detailed dlscusslon of the subject. 

Leblslatlve proposals rel~tlng to industrlal mob111zatlon in tlme 

of war have in the past few years recelved conslderable CongTesslonal 

attention ana conslderatlon. In Aprll of 19~4, a Speclal Commlttee on 

Investlg~tlon of the ~nltlons Industry (kno~Jn as the Nye Commlttee) 

w.s authorzzed by th~ Senste ~nd dzrected ~mong other thlngs, to rcvlaw 

the flndlngs of the ~';ar Pollcles Con~nlsslon mmde zn its report of 1952. 

Pursuant to thls Senate Resolutlon publlc hearlngs were held !n September 

and December of 1954 ~nd throu&hout the flrgt 4 months of 1955. As ~ re- 

sult our 1955 Industrlal /ob111zatlon Plan became ~ subject of study, 

comment ~nd crltlclsmo The so-c~ll~a Nyo b~ll (H.R. 5529, ?~th Congress) 

c~me from thzs Committee, ~nd the zndustri~l features of that bzll ~o~e 

flnslly spprovod by the Sencto i,t~lztsry Affazrs Committee zn such form 

that thzs soctzon zs now zncludc~ ~n the leozsl~tzvc 2nncx of the 1956 

Industrzcl ~I~obzlzz%t ~on Plan. 

The ~cr and Navy Departments supported the so-c, llcd Shcppsrd-~{~y 

bill before the last Congress. As you know, thzs bzll ~as proposed ~nd 

supported by the American Lcb~on. The tostzmony of the offzcors represent- 

zng departmental v~ows racy b~ found ~n the printed hearings ~nd you 

would fznd ~t both Intcrcstzng [~d instructzve. ~(r. Baruch, General 



Johnson, the Yatlonal Commander and the Leglslatlve Representative of 

the ~mlerlcan Le~lon, and others all test~fled in favor of the bill. The 

principal opposltlon came from peace ~nd "p~nk" org~nlzatlons and strange 

as ~t m~ seem, these soclet~es by organlzed mlslnterpretatlon, were 

able to muster considerable op~osltlon to the bill. As a matter of 

fact, t~e ~ar Department prefers thls ~ener~l bill, wlth certaln mlnor 

amendments, to the more de~alled legislation now set up In the leg~s- 

latlve annex of the Industrlal .~obillzatlon Plan. 

T~e ~n~ctment of such ~ bill in tlme of p~ce would glve the 

servlces ~ sound legal basls for procuromcnt pl~nnlng, and ~vold con- 

fuslon and lo~slat~ve delays ~t th~ t~mo of en emergency. Th~ controls 

extended oy th~s b~ll ~re not mands~tory, but opt~onml ~n the d~scrot~ on 

of the Pros~dent ~t such t~me ~s he racy doem our n~t~oz~l ~nd oconom~c 

socur~ty ~mp~r~lod, ~ft~r ~ d~cl~r~t~on of w~tr by Congress. 

Authority for price ~nd wage controls, enforceable priorities and 

l~censes, elm~n&t~on of w~ste, ~uthor~ty to requisition and commanaeer 

on the "home front" as I~r. Bausch calls rot, ~nd authority to emplo~ 

a~n~-st~tors and to transfer the duties and functions of var~ o~s 

executive agencies, durlng a n~t~onal emergency, are ~iI war powers of 

Congress ~nd not ~nclu~ed ~n the war power~ of the Preslaent. To have 

permanent statutes deleg~tlng these controls to the President ~n time 

of w~r and ~v~ng h~m d~scret~onary ~tborlty to ~mpose one or more of 

them, if necess&ry, on ~-d~y or thereafter ~s the slt~atlon m~y develop, 

are essont~l measures of n~t~on~l defense. 

Colonol Frank Scott, ~hose s~ncer~ty ~nd ab~l~ty ~o ~Ii &dm~rs vory 

J 
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much, apparently has serious doubts as to the advlsablllty of supportlng 

such peace-time legislation. As I remember, he clted in support of 

his contentions the effectiveness of the General ~[unltlons Board and the 

so-called war po~Jers exerclsed by the President and that Board in direct- 

ing the lndustrlal effort during the early period of the war. ~ou h~ve 

just fznlshed y~Ir study of thls subject. ~ould you aavlse a trial and 

error a~pro~ch durin6 ~n inlti~l ~ar p=rlod ~s the I~nltlons Board ex- 

perlenced, aue prlncmpally to ls ck of ~uthorlt~ ~%en did industr!al 

mob~llzatlon oecome effectlve~ ~s there any time lost in its develop- 

ment~ W~s real industrial coord~n~tlon ~tt~ined after the creatlon of 

the ~ar Industries Bo~rd <nd the possmge of the 0vczm_n Act~ Vbs it 

after the enforcement of llc~nses aria commandeering ~nd control of 

w~ste through the pasta ge of the Food ~nd Fuel Act of August 10, 191V~ 

~;%s it ~ftor the enforcement of priorities through th~ cuthor~ty of 

the Prefer~ntlul Shipments Act of Au6ust i0, 1917~ '~ould you question 

the cfflcionc~ of ~naustrz~l mobillz:hlon in unotnor w~r ~,itnoat those 

s~o b~s~c controls~ W~s thi~ lo~sLtlon r~str~ct~vo to oth ~ ~&r 

powers ox~cised during the ~orld ~r ~ ~o~id you liic[orso tn~ plocem~al 

pass go of this lo~islstion cfter ~ dool r~tion of w r, or wo~ld you 

f~vor the p~sage of one all-ombr~c~nb ~norc~l oill in tlmo of po~ce 

with the exorcise of controls oDtlon~l ~s the n~tlonal n~ods mry r~- 

qulrc~ 

I lo~ve those questions fo~ your own s~ns~ers, end I know that your 

Con~nittco will in duc time snswor them to your sa%lsfs~ct~on. 
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Disc~ission Fot iOwi~ Lecture of 
Major C, G. Fenn, J.A~G,D~ 

December L?~ ig~ 

~. ~er Fe~a, I w o ~  llke %0 ask ~ae question abo~t this provlelon 

in the B. Fore ~th referauce to compensation to be ~o~Ine~ ~nd 

~arther p~vmaut ~o or ~efun~ ~ the depot. ~ow do we get ~round .~ ~ha~ 

~thori~y h~ve- we to ge~ e~oun~ it, for ins~e, the ~ v a u ~ t  of 

A~ We ~et aroua~ i t  bec~se we are bayn~ ~er~cee a~ we!l ae 

m!pplie~ under thls form, - services remderecl, ~hlch is permi~te~ by 

%he present statu~. Does that auswer 2our question? 

q. It giVeS me an i~Ca~ion of wh~re you think you 

A. X will say I% ~s concurre~ in by the Judge Advocate G~neral, 

if yo~ w~; tO ~e ~Ith h~ all r~h%, 

~. Zn reading a mmber of ~he statements of )~r. Bardch h~re 

the War Polloies G(mmlsslon, he ma~e a strewn advocacy ~ prlo~ fixing 
\ 

~% some ea~iy ~ta~e of the war a~ selected by the President. W~La you 

care tO cogent on %hat phase of dete~miniD~ some of ~ r ,  problems 

\ 

A. You ~re getting a hi%Is out of my bailiwick. That belo~g~ i~ 

~he Oon%ri~tor2 Division. Your as~tlon Is correct. He did advo~at~ 
\ 

wh~t he mid ~s price flx~ and ~hen he changed i~ ~o a price ceil~ng,l 

hut %ruder his plan all prloes will h~ve a oei.li~ as of ~ certain !date 

%0 be set by the President, %he d~te presumably beim4~ before ~-d~V ~r 

th4 declaration of ~ and %h~% no prices ~ill be ailowe~L or permi~%~l 

%o go above t~t ceillr~. I wo~Id rather not get into a~ y argament on 
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tha~ because ~t r~aily doesn't belong to th, Legal Division. I do ~mt 

to s~y %hi~, though~ in that conuec%ion. You may criticize ~s to what 

~he War D ~ ~ t  does~ 1~a~ that qu~stlon brings up a point and a very 

~l~ble one, ~en the ~meria~ Le~ion was s~tive ~n introduci~ a b~ll 

~% the last session of Co.reds their provision on price control ,~s mandatory 

Wa~ follo~i~g th~ question I ma~le, The War Department does not concur 

in ~ch ~ plea of prloe ecntrol and rightly so, because w~ do not want to 

rlgi4R~ go i~%0 semethi~ we do not know wh~% the situation s% %h~ time 

m%y presen~. So, with %he ~epera%ion of the Ameriean Legion the section 

~m~ reads ~by panels or echelons as %he si%t~ion may develop", and the 

Ameri~ Legion adopted th~ In other words, if Congress had p~ssed such 

a bill as ha~ been propose~ before ,~he present bill or the on& at the 

les~ Co.ross then you woul~ have %he necessity by legislation of freezing all 

prices. 

Q~ You stated that the w~r pours of ~he President did not ~uclude 

certain %hinge, mud i noticed in some of the %~st~mony there seemed 

to be same doub~ in the minds of some aerators and congressmen as %0 the 

~ar powers of th~ President, Gould you tell us? 

A, The ~r powers Of %he Preslde~% have never been definitely 

define~, and ~f there sine any ~ powers of %he President the passage of 

such a bill as the S h e p ~  bill would not take those war powers 

awsW f~om %he President. ~e have certain provisions in ~@~ich ~ powers 

n@~ definitely ~ssigne~ to pe~ce ~i~e that become effective in time of 

war, such as ~n the Federal Power ACt ~nd in the Transportation Act as 

to railroad transportation. But as to, rice Control e~orcement of 

licenses (I mean bY enforcement the snthoritp to control by o,~er then 
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cooperation) -- and Mr~ Baruch himself said that we will n~ver have 

another ~, ~n his opinion, on the ba~i~ of the cooperatlon phase that 

h~a aurln~ the last war, and ~he war powers of the President did 

not beComB effective on those bros~ controls aB to licenses, food and 

fuel control, elimination of wee%e, until you oould get the ~thority 

of ~tute behind them so the% you would have some penalty. We do not 

like to talk about pensl%ies in time of war, but you s~ve going to need 

them if you are going to have controls that are going to be sound. 

The President has no snthorlty for putt%ng John Jones in jail, we will 

s~v, because he waste~ ~mterlal ths~ the Army ne~ds. Those are the 

sort of war powers %hat ere. indefinite and un~iefined so ,~e maintain 

~hat broad gen®ral b~ee~ ~ould be covered by statute| make it 

definlte~ Have I an~werea your questlon? 

Q. In the tes%ImenF which I referred to, Secreta~j Baker stated 

deflnitely that the war powers ~f hhe Freslden~ are in th8 Con~tltution. 

I di(~u't know what he was talking about, but he s~tiBfled this 

cock ,  i t . t e e  ~ 

A. You will h~ve a oour~e later on the Const~tutlon, and ~f there 

are any questions ~f~er the course I will be glad %o answer them. 

~or ~cP~ke: I want to ask about this matter of penalties - 120. 

What penalty i s  ~here if the mam, facturer ~%~,es not choose ~o proauce 

these ~rtlcies for the Gevernmen~ is there a penalty conneo~ed with 

that? 

A. A very rigid pensl~y~ He is subject not only to h~vi~g his plsnt 

commandeered but to  ~ c e r t a i n  fine that is se~ up that we don' t talk about 
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VablIclF. The answer is yes. 
% 

(~. I notice in paragraph ? you have covered partlal payments upon 

dellvery sad acceptance. Do you have a~y partial pm~Imente allowable in 

these contracts prior to acceptance,that is, based on inventory of stocks? 

~%~ You are talking about the fixed pries contract? 

Q~ On this requi~itlon order B. 

A. Yes, we have ~nt~ there. 

~, You cover for delivery and acceptance, but you do not cover 

partial payments for inventory on hand. 

A. It is covered on the back under your mauufactur~ng on a fee 

or cost-plus basis. The bills as they come ~ ~re to be paid without 
/ 

the specific ~ellver2 that you are talking about. Of course that would 

have to be. Your point is well taken. 

~. I was very much interested to get your personal slant on thls 

question of passi~ legislatlon prior to ~r. The other ds~v ~Jor 

Dahlquist told us it was going to tslm us three months. It seems to me 

that your very excellent argoment applies just as strorgly to the 

desirabillty of passing a selective service law prior to declaratlon of 

war~ and also it seems equally deslra~>le %o me to have a clear def~r.ition 

by statute as to %he duties no% only of The ~ssistsat Secretary of War 

but the duties of the Secretary of the N~vy,as well as for its procurement 

planning and industrial mobili~atlon. I would ixke to get your reaction 

te that. 

Major Femu; How about General Harris answerlr~ that questlon? 

General Harris: I think ~or Fenn is rather xmpssi~ on me to 
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expec~ me %o take the lead off his shoulders. It is a question that 

each person h~s his own opinion about. @eneral Scott is, I think, 

Opposed %0 trying %0 p~ss legislation in time of peace. As a matter of 

fao%, %he MS~ bill ori~inaily else ~nciuded selective service, #2m~% is, 

draft of man power, i do n' t know why the General Staff are opposed to 

puttin~ that up for oonsidera%ion in time of peace but I believe they 

are. We in the ~sm Depar%mest ~o have anything to de with the 

industrial side s~re in favor of attempting to pass isgzslation in tlme 

of pea~e. I will admit that d~e to some unfortunate happenlngs in the 

!as% Congress it i@ going to make it almost impassible to pass such 

legislation. If %~bmse %hlngs had not ooc~-~red I hslleve that legls!~,~%ion 

weuld have bean passed L%st session of Con~ess. ~e have not ~ach hope of Its 

passing. The Ny@ Committee did a lot of good, as well as embarrassiz~ 

us~ The work on contracts h~s been for~mmd and contract~%l proceaure 

has bes~ very much more thorough because the Nye Cammlttes took it to 

pieces, The cen~rac% forms were very %tuwieldy and the Nye Ocm~mittee 

exposed that web, mess and really started concentrated thought on the 

contract and the form. X ~hlm% the advauoe in the l~st year and a half~ 

particularly under ~ajor Fenn. has teen outstanding, and for the f~rst 

t~me I sm beginning to feel tha~ the contract forms are simple enough 

and ~ork~ble. 
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