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LEGAL DIVISION -~ PLANNING BRANCH

The Legal Division of the Planning Branch has two fundamental respon-
sibilities - {1) War conmtract procedure, (2) Legislation pertaining to
industrial mobilization.

The pcoblem of war-~time contracts is i1n reality one of developing
the tools of efficient govermmental business procedure under war condi-
tions. The task as we see 1t 1s to avoid the contractual pitfalls of
the Vorld 'ar, and to fit into present procurement planming the necessary
contractual relationships to effect a war production. You all heasrd
the recent directive of the Asgistont Secretary for "the early comple-
tion of contract forms adeguate for all anticipated war conditions and
simple enough to be readily understandable both by industry and by the
representatives of the Var Depertment," In combrast to the war con-
trects of 1917 and 1918, this phase of plunning has advanced i1n o con-
s1derable degree.

You recently heard at the meebting of the procurement planning
officers some discussicn of Vorld War contracts. May I summarize some
of the points then considered. First, 1t may be said that in 1917 each
of the then si1x supply arms «nd services hed 1ts own "hand mede" contracts,
ks « result contracts were let om approxim.tely 400 different forms, all
of which hsd to be interpreted «nd construed. Second, the legal and
financial difficulties encountered in fixed-price contracts vhere no
allowvance was made 1n the conbracts for future variations in the prics
the contractor vas forced to pay for materials and labor. Third, the

legal difficultiss which resulted from having no termination clause in



war contracts, and lastly the irregular signing of contracts on the part
of the (Covernment by deputies appointed by the contracting officer, who
gigned the name of the contracting officer named in the body of the con-
tract and then signed their own namesthereafter. Contracts signed in
this manner were generally called proxy-signed contracts. You have

heard that of the 27,000 contracts of the Viar Department in exastence on
November 12, 1918, some 4,000 were proxy signed. The then Comptroller

of the Treasury held that these contracts were not enforceable against
the United States (XXV Dec., Comp, Treas, 398), and cited in support of
this holding a decision of the United States Supreme Court of 1915 {N.Y.
& Porto Rico S.S5. Co. v UoS. 239 U.S.88). In terminating these con-
tracts the Secretary of fay wss restricted to payments for goods had

and received and services rendered to and accepted by the United States -
restricted to what 1s legally known as a gquantum meruit or cuantum
velebat settiement. This, however, vould not do justice to the con~
tractors, for in almost every instence there vere goods in process, over-
heac expenses, and other items which could not be covered rnor reimbursed
by merely taking over the finished product at the stated value, The
Secretary of War could not amend these contracts as he ceuld in the

case of agreements properly siguned for it 1s a fundamental principle of
law {that an amendment is 1tself a new contract, and that no contrmct may
be made without a consideration. That 18, 1n order to make a valid amend-
ment, something of value must pass to the United States As this then
adjudeed informal agreement was not enforceable axainst the United States,

no amendment 4o the contract was legally possible,
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It pecame obvious that in order 3o do jJustice to meet the situa-~
tion actron by Congress wes requlred. Some wonths later the so-called
Dent Lct was passed Under this act the contractor vas obliged to file
his claim with the ar Department and Boards of Contrect asdjustinent
came 1nto being which found themselves flooded uwith ork. 411 this
time the conbractor wes put to additional expense 1n presenting his
clain, was deprived of his wmoney, «nd in most instances, interest
thereon, through no or little feult of nis own, and his war Jatriobism
rent to « lov eob ind Army so-called red tape gebts the blamel You
11y ceriemper thet I stated that in 1928, after these contructs hed 1n most
cages neen gettled, the Svpreme Court held thet & proxy-signed contr.ct
of the Cuarterm.stsr Corps with S.1ft & Compuny vWas & velid contruct
(TS v Svaft & Ce, 270 U 5. 1.4}. However, the court hold in this cuse
that the Contracting Officer hed by chlions subsequent to the 1niticl
signing of the contract confirmed .nd rocognized the o athority of his
subordinate Ia other words the luow of & gencrel wgoney ounla not <oply

nd govermmonte.l li.bility in ewch such ¢ se would depend on h.t focts
might develop . fter the proxy-signing of the contract, which vwoulo un-
doubtcdly involve wmeny log 1 ent ngluronts (nd complic tea proof durang
w V.r period whon bronsfors nd ne <sgsignrents or officers vouwld oo most
frequent

I do not ant to leave the inpression that Vorld War contract pro-
cedure as « whole was aol satisfactory I only desire to ewjhasize these
soints zs i1liustrations ol what wcy be wrproves uson to make the saue

tesk easier and less complex in another emers ncy. After all, our basic



laws governing war »Jrocurement change but little, and are now about
the same as we had in 1917,
Before discussing the present plans for war contract procedure
a brief consideration of war profits may be of interest. This Nation
1s generally uvwnited in the opinion that 1f znother war 1s necessary -
there will be ro excessive war profits.
Various theories of a war profits tax have been advanced., It will
be remembored that the Var Policies Commission recommended « tax of 95%
of var profit above the previous three year profif average., The House
during the 74th Congress pamssed & b1ll (F.R. 5529 introdvced by ¥Mr leSwain)
carrying in general terms & war excess profit tax of 100 per cent. The
Nye Committee reported an amendment to this ball taxing industry «1il war
profit over 4.7ﬁ of the adjusted declored vulue of 1ts capital stock ond
« 100% of all persoasl incomes over B10,000, The Senate Finance Committee
substituted nd reported .n asmendment carrying an undistributed profit
twx of 77% wnd o rather high rate on personc.l incomes, with low sxemptions,
The ' ar Department has consistently refrained frem submitting any
particular war tax provision under the premise that this 1s a respon-
sibility of the Treasury Department. However, the War Department has
maintained a stirong attitude that a war tsxation measure must not 1mpose
so much of a burden on industry that the production of war munitions
might thereby be hampered, crippled or destroyed As Secretary of War
Dern stated before a Corgressional Committee "Failure to produce muni-
tions when needed may have to be pard for, not in dollars and cents,

but 1a lives and the consequences of possible defeat.”
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Mr Baruch advised the Nye Commibttee "In all solemnity let me
say, there 1s such a thing as taking the profits out of war at the
cost of losing the war. ‘e should think peace, talk peace, and act
peace, but 1f war comses, we should be ready to fight 1t and survive
1t. VYars are never won, but they can be lost. Let us at least avoid
self-imposed defeat."”

The Senate Finance Committee recognized these principles in 1its
report on the fye bill, The Committee said

"A tax law devised to yield revenue sufficient to run

& war, showld, 1in addition, be constructed so as not t0 ninder

the production of war materials nor curb the incentive for con-

tinuous economic sctivaty. More than on any other occasion,

in & time of war the margin.l producer is as necessary as the

low-cost large~scale producer. His productive activities must there-

fore be fostered wnd maint.ined.”

Upon initiative of the Lmerican Legion, compenion bills conteining
war profits provisions, were introduced in the last Congress known as
the “heppurd-i..y bill. These pills vere ifavorably reported by the
Senate ¢nd House lalitary Affuirs Committees, out neither bill reached
further legislative consideration.

The ¥ay bill conteined the follewing t1x provision

"SEC. 9 {«) During any wer in which the United Stubtes may

ve engw.gaed there shall ve in effcet ¢ system of texation whach

shall «bsorb .11 profits above & foir normal rebturn to be faxed

by Congress.
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(b} To this end the Secretary of the Treasury, upon the
enactment of this Act, shall cause a conbtimuing study to be

made from year to year, with such investigations and accurmla—

tion of data as may be necessary to formmlate such a plan of

taxation,
(¢} The Secretary of the Treasury shall on the first day

of the Seventy~sixth Congress uwnd each succeeding Congress

traunsmit to the Congress a recommendetion for such plan of

taxation which upon its adoption by the Congress sholl become
effective upon . declaration of w.r by the United Stutes.”

Should this or & similar provision be enacted into law, then the
Prec sury Deportment would heve ¢ mond.te to csuse ¢ contimiing study
of w r tcx~tion «nd trwnsmit < bill to Congress on the first d.y of
eich succeeding Congress. This m.nd-tc would be comprr-ble to the
st tutory directive to the Assist nt Secretwry of Yar to plen for war
procurement tnd industricl mobilaization.

InGustry ¢s . whole mcy now be s.id to pprecicie thot cnother wer
will braing only normc 1l profit return, ond thet cooperation will be
extended on that Basis with the hope and trust that producers will Dbe
protected against loss and ruin,

"R CONTRACT FORMS

The policy of the Planning Branch is to follow peace-time forms
as closely as war conditions will permit. The current procurement forms
for informal contracts and purchase oraers are adaptable to war procure-

ment. The present formal war contract forms have been the subject of
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mich study by the Planning Branch, and by the War Contract Board which
15 a permanent Board within the Var Depactment, the personnel being
made up from officers of the Planning Branch snd from the varaious
supply arms and services. Four contract forms were tentatively approved
by r. Voodring as Assistant Secretary of lar.

1. Contract for Supplies (Fixed Pricel.

2. Contract for Constrvction {Fixed Price).

3. BEveluated Fee Construction Contract, with Sub-~Contract
Form.

4, Adjusted Conpensation Contract.

To avoid any proxy-signed contracts, the forms now adopbted do not
carry the name of the contracting officer in the body of the contract,
The preamble states that the Government is "represented by the Con-
tracting Officer executing this contract." This designation ain the
body of the combtract 1s legally sufficient. As & further assurance
against proxy-signed conbracis, & change has jJust been recomrended in
the Article on Definitions in &ll war contrwct forms to read

"ARTICIE ___ Definitions. Zxcept for the original = ening

of this contract, the bterm “conbtrecting officer™ ss used herein

shall include his duly appoiated successor or his authoriz.d

representative.”
.nd also below the sign.ture line for tho contracting officer the fol-

lowing has becn rscommended
"

{0ffi1cial Title)
(To 2e signed by a duly ap-

pointed contructing officer
only)"

-



Although Army Regulations now carry these same instructions as to peace-
time contracts, 1t was considered advisable that these instructions be
made clear on all war emergency forms.Termination clauses are now
included in all war contract forms.

As stated previocusly, a Judge Advocate Committee has recently
revised these war forms and the procesedings of the Committee are now
before the Contract Board for consideration. Representatives of the
Navy are participating in this consideration. A short extract of the
Committee report may be of interest

"In revising these contract foris and preparing the new forms
the committee has borne in mind the instruction to make them as
short as possible and as simple as possible so that they can be
eas1ly understood. VYaith reference to such forms as the construc-
tion and supply contract iorms, vhich will be used the same in
war «s Ln peacetime, no matcerial chonge has been made <xcupt the
wbdition of a termination c¢leuse and o clause covering changes

in price when the praice of labor or m.torisls haes becn ¢ honged by

a Foderal agency. It is believed toat inaustry should not be

upset by the use for the s.me purposes of « new form in vartime

vhich differs from what they arc accustomed to in psacotime.

The other existing conbracts have been simplified as much as 1t

1s believed possible in view of taoe fact that many of these cou-

tracts involve cost accounting and unless the method of account-

1ny 1s set out 1n some aebail there will ne great difficulty in
settiing the accounts when the contrscts are completed or termin-
ated with the result that many claims will be submitted.”

You are all familiar with the provisions of Revised Statute 3709
wrich requires advertising for proposals for War Department contracts.
The provisions of this sames statute make an exception to this advertis-
ing darective 1f "public exigencies"™ require i1mmediate delivery. By
executive order the Secretary of 'ar may therefore revoke the necessity

for advertising, as was done by Secretary Baker in 1917, No additional

war legislation 1s therefore necessary to accomplisn this conbract pro-
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cedure.

The fixed-price supply and construction contracts are in tne main
the same as the peace-time forms except for a termination clause and a
flexible price clause relating to material and labor entering into the
particular production. There 1s no doubt that the inclusion of the
latter provision will encourage formal and informal competition and
contractual negotiation for a fixed price. If the contractor is
aosured he will be compensated for radical price changes he wrll feel
more Justified in wraking & set price agreement. A new short form sup-
ply contract bu.sed on the Standard Short Form 33 hus been recormended
to the Assistant Secretary.

These fixed-price forms for the ourchase of supplies «nd conslruc-
tion are to be used where procurement may be based on competition or
negotiation In other words where peace-time procurement hes lwid a
bwsls for wer-time exponsion and o satisfactory determination of a
foir price can be had ~ then the fixed-price forms may be used A
thought i1n this connection is that the Cuartermaster General now plans
to let cantonment construction contracts on a fixed price basig «fter
formal or informal competition. This i1llustrates one of the develop-
ments in procurement planning since the orld YVar, when all such con-
tracts vere let on a cost-plus basis.

‘here corpetition 1s possible within 2 procurement district, rore
satisfactory results will be secured by open bidding This 1s true
even among alloceted facililies where recuilrements at the time do not

excesd the production capacity for the item concernzd. Yar conditions

o Gor
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may change the method of securaing competition and the number of pro-
ducers availablc may be limited, but the policy of open bidding is
sound and shouwld be abandoned only when the necessity of the situation
may so requirc. The greatcest advantage of the fixed-price contract
1s that 1t 1s the customary method of doing business. Othexr forms
may scem sound thoeorctically but do not elweys work oub well in practice.
In the ovenl 2 construction project i1s not one subgect Ho a fixed-
pricc conbract, thon the uso of what has been approved as the Eveluated
Fos Construction Contreet is contemplated. Expansion of existing chemi-
cal pl .abs wnd oarplene fectories, wnd the buildang of pleuts and addi-
tions thercto nucoesscry in ordnrnec metériel production will probebly
come within this category, if done at Govermmont cxponsc,
The Zvaluated Fee Construction form is in general modeled after
the construoction contracts used during the latter part of the var and
Tfound in general to be satisfactory. The principal change from this
vorld War form is the inclusion of a vrariable fee between certain per-
centage limitations, the aajustment to be based uocon efficiency in per-
formence by the contractor, viz., spesa of performance, guality of
manufacture ana economy of performance. The Evaluated Fee Construction
Sub-Conkract extends the prainciples of Evalusted Fee Contract to all of
the s.bcontractors. The Judge Advocate revision committee has recommended
a substantial change i1n the application and method of computing this fee.
TMaximum «ne mintwum limits are retsined but the lutter as
statea o9 o flat two~thirds of the former. A descending scale

of nercentages 1s rebtained but cach st.ted percentage i1s mads
applicable to a given cogt bracket. The rates of percentsgse have

~10-



been changed. The basis of settlemenl i1s materially changed.

Instead of requiring a difficult evaluation of the fee in every

case, the present draft provices that the Contractor will be

paift the maximum fee 1f his work is satisfactory. If the work

1s not satisfactory, provision is made for scaling down the fee.

Resort to this procedure will be necessary only in those cases

where the Contractor's performance 1s definitely below standard.

The revised form also provides that for work done by subcontract

the minimum fee only will be paid the prime Contractor.™

Although tho ¥Yar Depurtment policy is to use the fixed-price gupply

(

contract as far as practicable, 1t 1s certain there will he some sit-
Uaticns vhere a contractor will not be in a position to pid a fixed
price or one that 1s sabtisfactory to the Govermment. Complete con-
version of plunts or p.rbs of plants may be reguired. "hile educa-
tional orders vill help this situation, there will ove 1nstances such
as fari i1mplement mamufacturers msking artillery shell and adding
machine companiss meking fuzes. These are situntions where contractors
might be more anxious (0 protzet themselves wg.inst loss than o meke
lcrge profitse For thege tnd similar situetions there his becn devel-
oped tho Adgustced Compecnsction Contrect.

I mey say in brict bthet this form proposes to reimbursce the con~
tr ctor for the cost of the vork, .nd pay & Jrofit which is b.sed
praim rily on the property investment, thoet 1s, the volus of the build-
ings, mcchinery .nd facilities wbilized under the conbtract plus in-
terest on a vorking capital. Additional profit mey be gained by ¢
saving bebtuwoen tace ostim-ted wna actual cost of production, thce actual
pyment to be in gensrcl 25% of the difference or potential scving

involvead,

The Adjusted Compensation Lorm represents considerable thought
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and consideration by various experts. There are some instances in
which 1t would undoubtedly be used as a workable contract. It was
subjected to certain critaicism by the Nye Committee and has sinee been
changed and improved 1in some details. Its principal fault lies ain the
Tact that we admit that the form i to be used for the mamafacture of
articles about vhich there i1s little information as to cost of produc~
tion by the facility concerned, and sbill the first agreement necessary
under the contract is an estimate of the i1ental periocd and the cost

of labor .nd materisl «nd overhead necessary 1o secure this same pro-
duction. In self protection the contractor 1s going to get these
figures at & high safety mergin, o«nd as has already been noted, & part
of hig profit 1g bised on o percentage 0f the differsnce between the
estimated cnd actual cost.

The suggestion has been made by the promoters of this form that
in cases where nc reliable figures are available for guidance in de-
termining the estimated average cost of t:e work anvolved, the lapsed
time of the contract may be limited to 4 or 6 months, so that ariple
opportunity may be given to secure rslisble cost dats under actual
producing conditions, whereby the contract may be contimued at the end
of 1ts initinl period on a more accurate basis. The difficulty with
this proposed crrangement 1s lhe impossibility of making a legal con-
trwct for the totel items ot o fubure fixed price. The Judge Advocate
Committec wes not ampressed with the merits of this form. It wws the
gencrel belief that this form 1s too involved “or wer-time procurement.
To gquote from the Committce report.

"The serious efforts thut have been made to find an absolutely
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fair basis for determining the fee are laudable, but the result
accomplished 1s open to serious question., The contract 1s so
invelved that this office entertains grave doubts as to 1ts
workability under the stress of war condations.”

Thus 1t wall be seen thet the problem of adjusting a war-time
contract to meet this particular situation i1s heavily involved., 4
straight cost-plus conbract could never be defended since our World
Viar experience with this form. Contracts pased upon estimsted cost
of production have the objectionsble profit features Just discussed.

RECUISITION & CONTRACT ORDERS UNDER SECTION 120, N.D.A.

T1th the objective of minimizing or discarding the use of the
AdjJusted Compensation Contract and of simplifying contractual procedure
on M~-day, the Contract Comrittee hus Just comple ted two forms of con-
tr .t orders under the procurement ~uthority delegated to the Secretury
of War in time of actuzl or imminent var under Section 120 of the
Hationel Defensc Act,.

To orient you on the provisions of Sectron 120 1t might be well
t0 read 1t at this time

"The President, in time of w.r or vhen war is imminent, 1s
empoverced, through the head of any depertment of the Governmemt,
in addition to the present outhorizod mestnods of purchwse or pro-
caroment, to place «n order with any individual, firm, csscciction,
compeny, corporation, or organized menufecturing industry for

such product or muberi 1 as mey be cequired, and which is of

the nature cnd kand usually produced or copable of being produced

by such individnsl, firm fetc./. Complisrnce with all sach orders

for products or materil shell bo obligotory *** and shall take
prec.dence over 11 obhcr orders and conbrects therebofore ploced

*¥** ond eny individusl, firm, Zﬁ%ci7br the rcsponsionlc head or

heads thercof owning or opcrbing ony plcnt cquipped for the marmmu-

facturc of crms or cmmunition or perts of commnition, or eny
necessz;y supplics or ecguipment for the Army, cnd sny individuol,
ct

firm, qg7 or thc responsible heed or heads thoreof owming or
opercting any manuf cturing plant, which in the opinion of the

-15-
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Secretary of "ar shall be capable of beang readily transformed

wnto a plant for bhe manufacture of arms or ammunition, or parts
thereof, or other necessary supplies or equipment, who shall refuse
to give to the United States such preference in the matter of

the execution of orders, or who shall refuse to mamfactuire the
kind, quantity, or quality of arms or ammunition, or the parts
thersof, or any necessary supglies or squipment, as ordered by the
Secretary of Wsr, or who shall refuse 1o furnish such arms, amrmanl~
tion, or parts of ammunition, or other supplies or equipment, &t

o reasonablce price as determined by the Secretary of 'ar, thon,

and in either such case, the President, through the head of any
department of ths Government, in addition to the present _uthorized
methods of purchago or proc¢uremont hercin provided for, is horcby

suthorized $0 take immediate posscssion of -~ny such plwnt or plonts
***."

Decisions of the courts since the Vorld var indicate that two types
of procurement orders may be issued under this Section* One a reguisi-
tion order based on the authority of eminent domain one a gontract
order agreed to by the parties as to the terms and conditions for fur-
nishing the products or mater.als reguired.

The following opinion of The Juage Advocate Genéeral approved by
the Mar Department in 1917 1s sti1ll controlling.

"Under section 120 *** the mere placing of an order for the
supplies or materials reguired is sufficient without the execu-
tion of & formal contract therefor., No advertisaing for bids in
any form whatever or 1iling of bids i1s necessary. R.S. D744 ***
dq[Eé? not apply to such contrects. (Scc. 2053, Dig. Op. of the
TehoGo)"

An wmportant adventage to the mamifacturcr resulting from the use
of this order i1s the legal relicf thus given him from lianility for
breach of contracts with private persons whach he 1s unable to carry
out beccusc of the Army oraer. An interesting case on this point went

to the Supreme Courd in 1920. In 1917 the Navy placed en ordaer for
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36,000 knit undershirts and 36,000 drawers with the l.oore & Tierney
mitting compuny of Cohoes, New York, at 8 price of pl.2E each f.0.B.,
New York Gity depot. In a suit involving nondelivery of goods under
a contract enterea into by the Ticore Company praor to the Narsy oreer,
the Federal Distraict Court of New York held that i1f the Voore Company

mekkghinking b more profitable or patriotic to work for the
goveroment then in the performence of i1ts eaisting contract
with B, voluntarily sought a contract with the govermmart «nd
offercd 1ts servaces for componsation in the menuf.cture of
such gooas «s tho government reouireq, snd volunterily cntered
wnto such = conbr.ct sought by 1t with the United Stofceg,”**
Z;ﬁ§7 thereupon voluateraily doeclained or refused to proceed
further in the perform nce of Z;ﬁé7 contr:ct with p.rty B, Z;£7
18 not excused _nd purty B mey recover.***Nonperiorm nce is tho
result of /its/ volunt.ery et or acts, not th t of the govern—
ment, .nd fi1t/ octs vnder no compulsion whetever.”™

The court concluded thot in the inst at cose on order h d been issucd
uwndor scetion 120 and the wnologous Hovy .eb, -nd soad

"Torms wore greed upon, fixing pric.s nd qu ntaties nd
deliveries, s na reduccd to wrating in the form of contr cts.
*¥*¥*1F, JS£Hor cntoring into ihose agroements, rospectively, the
el vanbiff hed roefuscd to porform, I think it would hove bocome
li-blc $o the United Stotos, not only for dom.gos, subt to the
oo1ns ~nd penc ltics of the .ct, =nd th t the gov.rmment lowfully
could hrve nd orob bly vovld h-ve t.okon summery posscssion of
1ts plent or fackorr, ndivould h ve suen justificd in so doing.
The pl intaff vould hwve been licbhle o o crimin 1 prosecubion
«nd gh rec of dislov.lty.”

In holding the moor. Comp av not lieole for tnis ore ch of contr ct
v 16h the 3 comp ny tno court concluden

"1 a0 not douvot ta b Congruss h d porur t0 pl cu thuse
burdcns on the m nuf. ctirers, =na on thos. 7ith vhosw thoey hod
contr .ctcd or i i1th vhom they ohoulo contr.ct. The v r power
is p r.mount, riscs from necossaty, nd no goverament con
wndure Vathout 1tg OXLrciec on 0cc si0n.* **

"If the United St tos, ir time of Letucl wor waith obther
n tions cnd 1n en emergoney, & Wos tne ¢ se hers, necds ¢nd
desires the product of the mill or f ctory of . m. muf-cturer,

nd of .11 the mills ~nd factorics i1n the country sroducing



that class or kind of goods, and which are mentioned in the

acts of Congress above mentioned, anc seeks such mamfacturers
of suvch goods, makes 1ts wants and requirements known, ascer-—
tains prices and quantities that can be proouced and delivered,
and then states thet 1t will take such and such quantities at
the prices named, to be delivered at t.mes specified, and ac-
companies this by statements that 1t doss not want an ansver
that the nanufacturer 1s "sold up" - that 1s, already hos wccepted
orders for cll such manufucturer can produce -~ and that 1t hes
curefully wpportioned 1ts requirements .monest all the mills

nd tectories copable of producing thuet kaind of gooas, and then
requires ~nd enbters inbo o written agrcement fixing quentities,
prices, and deliveries, hoo i1t not, within the me.ning .nd
intent of the acts of Congress, "plcced an order," the execution
of which by the monmuflacturer is obligatory, and has precedence
over the othur contr.ctes of such mormmf-cturer with privete
citizcns and fairms?Y

This court decision rendered in July 1918 (Ifoore & Tierney v.
Roxford Knitting Company, 250 Fed. 278) appears to me to outline a
sound basis of ¥-day procurement of material in an emergency. The
legality of such a plan has the approval of the United States Supreme
Court as that court denied a writ certiorar: in this case in 1920
(253 U.S. 498).

As Yo the liability of the goverrnment, the Supreme Court in
1923 passed on a case (Ornia Coe. ve U.S., 2561 U.S. 502} in wnich suit
was brought against the govermment to recover damages resulting from
brewch of o private contract by the allegheny Steel Company with the
appellaent, due to requisition by the government of the enbire oubpub
of steel plate from that company for the year 1918, The private con-
tract was &t o price below the murket wnd the olpellant cluimed a loss
of $990,000.,

Mr. Justice Sutherland speaking ior the court in denying recovery

sa1d 1n closing the court's opinion
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"The conclusion to be drawn from these and other cases
which might be cited 1s, that for consequenticl loss or injury
resulting from lawful govermmental action, the iaw effords no
remedy. The character of the power exercised is noiv material.
**#*+1f, under any power, a contract or other property is taken
for public use, the Govermment 1s liable, but 1f anjured or
destroyed by lawful action, without & taking, the Govermmemt is
not liable, ‘Mot was here regquigitioned was the futurc product
of the Steel Compeny, ***,

"In exercising the power to requisition, the CGovernment
dealt only wvith the Stesl Company, which compeny thercupon
become li~ble to dclaiver 1tg product to the Govermment, by
virtue of the statutc and in response to the order. As & result
of this lawful govermmcntal wction the performance of the con-
tract wos render.od impossible. It wos not aonpropricted but
cnded, ***

"The Govermm-nt took over duraing the wer riilroads, stocl
mills, ship y.ras, teleophone and tclegraph lines, the capeciby
output of factories and other producing activities. If appel-
lant's contention is sound the Governmment thereby took and
became liable to pay for an appalling number of existing con~
tracts for fubure service or delivery, the performance of which
1ts action made i1mpossible. This 1s .nwdmissible., Frustration
and appropriation are essentially differeat things."

Advancement year by year in procurement planning brings the War
Department and industry to a closer relationship in a mubtual under-
standing of war procurement problems and responsivilities. Our var
procurement prosram is based upon the effsctivensss of our sllocat.on
plan. The wer load rust be distributen in accordance with that plan.
The wheels of infustry must start rolling on a muaitions progrum.
Competition between deportments and various supply agencies for par-
ticular industrial facailities must be minimized. The recently approved
program foi the purchase of special machiner; for war production to
augment the menufacturing capacity of certain facilities, and the
educational orders program now authorized by Congress, place a ditrect

responsibility on the Var Department and the facilities concerned for
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the fulfillment of a definite war procurement mission in the event
of an emergencye.

Orders under Section 120 give a legal status to this immediate
production program. A fair and reasonable prace satisfactory %o the
producer will be the problem of the moment. If the form of order
Ltself provides the necessary terms eirther for a fixed price or a fair
means of establishing o fixed price accepbable to the producer, the
legal obligation imposed by the order will ne no differant than that
assumed by a contractor in any wer contract. Tun other words, if the
obligation is volunbarily accoepbed, there is ne compulsion. Coopera-
tion thea 1s jJust as c¢omplcete as in any othoer wur contract.

Three mecns of prace cdjustment sre provided in the two Contract
Order forms referred to

1. Form A 1s for & fixed pricc to be debtermined by formal
or inform.l birdding, by ncgotiation, by exscutive price fixing,
or by determinction from morket prico or ~vailoblo cost data.

ze Form B pirovides for.

a. A provisional price to terminate into a fixed price
eilther during the fulfillment of the order or at 1ts hermination,
thus supplving the producer with necessary funds to carry on
production in the interim and leaving open the opportuanity for
negotiation for a fixed price.

b. Experimental production of a designated mumber of
first units on a fee basis, with a fixed piice thereafter for the

remainlng units required under the order. By this means a
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legal status i1s guven for the production of the total number
of units required.
As the Navy Department contemplatcs the use of the same type of
order 1a an emcrgency under the sulhority of an analogous statube
(50 UeS.C. 82}, 1t 15 hoped that an agreement will be met as to the
uso of similer forms by sach Depuritment,
In order thot a butter understonding of tancesc Ordeor forms mey be
had, cach will nov bo informe1lly discusscel,
1. Contrzet Order A (Fixed praice)
2. Contrwct Ordor B (Adjustment to fixed pricc)
3. Roguisition Order - (landatory) ~ (0ld Compulsory Order)
The [ixed pricce conti.ct oracr form (A) under Scetion 120 follows
in Jrinciple, the standoid svpply ferm contract. As to the B form
tho Judge Advocate Committec msdc the following roupord:

"No reason 1s app.rent to this officc why Contr:ct Order
B 1s not cppliceble to 1l situctions vhere tne adjusted com~
pens~tion contract might be used. Both cre sssentially cost-
plus supply conbr.cts. The two mothods of computaing the foc
provided in the B form have the viitue of simplicity. Onc or
the other coen be out anto operction 1n .ny omergency. The pilok
contreet 1de~ incorporwbed in tnc B form appecrs to cerry outb
the Vor Doportmont's policy, This officc underst ndas th t 1%

19 contomploied using the Adjustcd Compun.ation contr.ct only
so long ~s 1s absolutely neccgsary to arrive ot o s.tisf-chtory
besig for » fixed-pricce contr.ct.

"Phere s ~nother fretor in eonnzetion with the adjusted
compunswtion contr-ct thet 15 considercd worthy of some thought.
The proposcd poayment of ¢ foo cquel to o rotc of six por cent
would herdly bo s much os ¢ court would .llow for remtel af
the Govornmeont cormm ndecred the pl-nt. It 1s understood th.t
the Wavy Dopartuwent hes never agreed to uso the Adjusted Come
pens Jtion form or 0 limit Contractors' profits on o comparable
besise In time of cmergency the Yar Depertment will be pleeced
~t o distinet dascdventoge if 1t insists wpon driving such hersh
berg. 1ins vhile the Nrvy Deportment ig pcying on  more liberal
Do sag*¥**
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"It would appear that the proposed form will accomplish the
purpose for which 1% 18 intended. As hereinbefore stated, this
form covers substanticlly the same field as does the Adjusted
Compensation Supply Contiact. In view of the fact that the
Contract Order No. B 1s simple, comparatively easy of operation
and understanding, and reduces the cost-~plus featuresto a
minimum, 1t 1s believed that 1t 1s preferable to the Adjusted
Compensation Supply Conlract for general use.”

Under this B form no new contract is necessary at the end of the
p1lot period of manufacture. A formal scceptance of one sentence
stating the price fixed and agreed to is all that is necessary to make
a binding countract tor the tobal production originally ordered. If
a price i1s not wgreed to, production must procsed and the Sescretary
of Vur scts & prige, «nd lhe mermufecturer is given the option to bring
gsuit for the baldance he muy believe himscelf cntitled $o reocerve.

Anothor vory important consideration in conncetion with the use
of requisition and contract orders undor Section 120,during an imminence
of w.r or on M-day, 1s the leg.l quostion invelved as to whother this
statute wuthorizes contractu.l oblig.tion by tac. President wathout the
actual appropriction of funds. You wiall romombor thut an existing
st .bule mekes poace~time suthorization for the "contr.ct or purch.se"
of "clothing, suosistonce, forage, fwel, gquerters, tronsport.bion, or
medicel cnd hospit-l supplics,"™ without .n fpproprlmtlon.ZEbt of Juae
12, 1906. {Stct 285, Sect. 727 Mil. L¢wq£7. Scetion 120 "cmpowors™
the Prosident "in .ddition to the present .uathorized methods of pur-
ch sc or procurcmont, to plice en order ***," It 1s not dafficult bo
visu lizc¢ the President decliraing ~n cmergency under the provisions

of this Section, .nd cuthorizing . deoficiency, or in cny event, auth-

or11z1ng curt in cl sses of contr-ctucl obligation to cover orders to
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issued. You will scon have a Committee on ar Contracts. This will
be o fine problem for that Committee to solve,

In closing the subject of contracts, let me say this. It 12s noi
contemplated that in time of an emergency the Assistant Secretary
shall dictate what particular form of war contract i1s to be used by
a supply arm or service. The responsibility of the O0ffice of the
Assaistant Secretary is to produce & legal form bto meet = particular
condition and circumstance. The use of a particular form is the respon-
sibality of the procurement agencies, under the supervision of the
Assistant Secretary.

There has of late been an inere.sed inberest by =1l concerned in
the subgect of war conbtrrcets. fhe Navy is now collabeorating in their
considerotron. I peérsonally feel that while therc 1s stall work o be
done, we .re now on o sound basis tovard the desired oongective.

IECGISLLTION

Before ciscussing legislation perbtc iaing t o inoustrial mobilizo-
tion, ther. are & few minor legwl questions jperbeinming t o war procure-
mont which may be worthy of commeat. The othuer dey ot the Ver College
2fter Colonel Rutherford's lecture, a student of last year's class
here asked wvhy the Var Department did not take steps to correct by
legrslation the present opsoged provisions of Sections 5 and 5a of
the National Defense Act regarding responsibility of the CGeneral Staflf
~nd the Assistant Secretary for supervision of procurement in time of
war, He stated that although the conflict of designated aulhority

was nov covered by order of the Secrebtary of Vwar, that in* ime of war

e

5

<

3



this order might be changed and as a result present uvar procuremeant plans
would be voirded and confusion result. This 1s not an unusual guestion.

In reply mwyy I say as to responsibility for svpervision of “.ar Departuent
vrocurement, there i1s no conflict in the provis.ons of Sections £ and

Ba. Under Section 5a the Assistant Secretary alone is charged with bthat
responsibility in both peace and war, and Seclion 5 does not delegate

this responsibility to the General Staff. The conflict in the two sec~-
tions and the subjsct of the administrative order of the Secretary
referred to, 1s in regard to plans for maberial resource mobilization only.

Also the question of the merits of estublishing a revolving fund
for the Army 18 frequently discussed. The Lrmy vould welcome & re-
volving fund, but unfortunutely Scetion 8 of Article I of the Constitu-
tion prohibits such legislation by provision that no «ppropristion for
support of wrmies "shall be for ¢ longur term tnan tro yesrs." This
restraction doss not prohibat the Navy.

Now « word sabout the necessity of legaslation to permit conbracts
t0 be mwde vithout Form.l competition during en imminence or st te of
Wore WNo legasl.tion s ncodaed Seetion 5709 of the Revaised Stotutes
which directs edverbisin,, ~nd the Lot of March 2, 1901 which d.rects
~urchase 6 chewpest priec, both cont.in .uthority for excopbions in
time of cmerguncy cnd the Supromec Court hes held time .nd time agean,
th t n imrinonce of, or cctu.l war, creotes such an amergency. OF
coursc you romcmb.r *h.t Scetion 120 _ives the Presidceat this s-me

utnority. Pr.scnt ruthority is .mple during these poriods for con-

tractue 1 negotr tion or the usc of restrictive list of bidders through
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personal presence, telephone, telegrsph or radio, and awards can be
made to one or more, entirely in the interest of national defense.

As you vill soon have a committee problem on the 'ar Powers of
the President and Congress which will involve a study of legislation
on economic and industrial mobilization, I shall not prolong these
remarks with any detailed discussion of the subgect.

Le,1slabive proposals relating to industrial mobilization in time
of war have in the past few years received considerable Congressional
attention anc consideration. In April of 1934, a Special Committee on
Investigation of the Imnitions Industry (known as the Nye Committee)
we.s authorized by the Senate and directed omong other things, to review
the findings of the War Policies Commission made in 1ts report of 1932,
Pursuant o this Scneate Regolubtion public hearings were held in September
end December of 1934 .nd throughout the first 4 months of 1935, As . re~
sult our 1933 Industrial tfobilization Plan became o subject of study,
comment nd criticism, 7The so-c.llea Nye bill (H.R. 5529, 74th Congrcss)
ctme from this Committee, nd the industrlal featurcs of that bill wvere
finally apgproved by the Senetc Military Affairs Committec in such form
that this scction is now includced in the legislabive onnox of the 1938
Industricl Mobilization Plan.

The ''rr and Navy Departments supported the so-cwllod Sheppard-lMay
b1ll before the last Congross. As you know, this bill was proposcd and
supported by the Amoriccn Le,lon. The tesbimony of the officers reprosent-
ing dep.rimentel views mey be found in the printed hearings and you

wouild find 1t both inbercesting cmd instructive. Mr. Baruch, Genoral



Johnson, the National Commander and the Legislative Representative of
the American Legion, and others all testified in favor of the bill. The
principal opposition came from peace and "pank'" orgunizations and strange
as 1t may seem, these societies by organized misinbterpretation, were
able to muster considerable cpposition to the barll, As a matter of
fact, the 'ar Department prefers this general bill, w1t? certzin minor
amendments, to the more detailed legislation now set up in the legis~
lative annex of the Industrial obilization Plan.

The cnactment of such « B1ll i1n time of peace would give the
services « sound legal basis for procurement planning, and avoid cone-
fusion and legilslative delays ¢t the timo of en emergency. The controls
extended oy this bill «re nobt mandatory, but optional in the discrotion
of the Presadent ot such time as he mey doem our national and cconomic
sccurtty imperiled, ofter o docluretbion of war by Congresse.

Authority for price and wage controls, enforceable priorities and
licenses, elimination of waste, authority to reguisition and commandeer
on the "home front" as Mr. Baruch calls 1t, and authority to employ
administrators and to transfer the duties and functions of varm ocus
executive agencies, during & national emergency, are all war powers of
Congress «nd not incluced in the war powers of the President. To have
permuenent statutes delegating these controls to the President in time
of war and givaing him discrebionary sutbority to impose one or more of
them, 1f necessary, om M-day or therewfter as the situation may develop,
are essontial mewsurses of nctionwl defensc,

Colonel Prunk Scott, whose sincerity and sbility ve «ll adrire very
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mich, anparently has serious doubts as to the advisability of supporting
such peace-time legislation. As I remember, he cited in support of
his contentions the effectiveness of the General Munitions Board and the
so-called war povers exercised by the President and that Board in direct-
ing the industrial effort during the early period of the war. Tou have
Just finished your study of this subject. 1ould you aavise a trial and
error approach during an initiwl war psriod as the Munitions Board ez-
perienced, aue principally to lack of amthoraty® ‘hen did industrial
mobilization pecome effective® ras there any time lost in 1ts develop~
ment? Veg recl industrisl coordinotion atteined after the creation of
the Vier Industries Board .nd the prssnge of the Overm.n Act® Vos 1t
after the enforcement of licenses ana cormendoering ~nd control of
woste through the passc gz of the Food ~nd Fuel Act of August 10, 1917<
os 1t ~ftor the enforcement of pr.oritics through the cubthority of
the Prefercntisl Shipments het of August 10, 1217¢ “ould you gu.stion
the cfficicney of inaustricl mobilaiz-tion in anotacr wer vithout thcse
same besic controls® Wes this legisle Lion restrictive o obth 1 war
powers cxwrclsed during the World " .r? Vould you 1undorsc thno piecemcal
pass ge of this logisletion cfter - docl retion of w v, or wovld you
fovor the prosage of one all-cmbracin, ,wncral 011l in time of powcs
with thce exercisc of controls optionnl ¢s the nctional neuds mey re—
quirce®

I loave these questions for your own ansvers, cnd I know th.t your

Committce wall in due time ecnswer them to your satisfaction.
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Digeunasion Following Lecture of
Major C. O, g‘m; Johnl D

Decenbeyr 12, 1938

Q, Mggor Fenn, I wonld like to ask one question sbout this provision
in the 8. form with reference to compensabion to be destermined, and
farther payment to or refund by the depob. How do we get arocund o= what
snthority have we o got avound i, for instance, the advancement of
funde?

As Wo pet around it because we are huying services as well as
supplies under this form, « services rendered, which is permitted by
the present stabube. Does that snewer your guestion?

Q. 3% gives me an indication of where you think you «=

K« I will say 4% a8 concwrred in by the Judge Advooste General,
if you want o argue with him a1l righd,

Q+ In reading s number of the stabements of Mr. Barich before
the War Policies Commission, he made a strong advocacy of pricé‘*fixmg
a% some esrly stage of the war as selected by the President. w&@.& you
care to comment on that phase of' determining some of mliamb}.ams ;\@‘

priges in war? ﬂ . \\
A, You are getting a little out of my beilimck, That belongs ik

the Contributory Division. Your assumption is corrsct. He did a@vw&%é

what be said was prise fixing and then he changed it %o a price ceiling ,\\ '

ot under his plan 2ll prices will have 2 ceiling as of a carﬁa‘.ina;éate

to be set by the President, the dabe presunably being before M-day or

thé declaration of war and thet no prices will be allowed or permitted

o go above that celling., I would rather oot get into any argument on
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that beeause 1t really dosen't belong to the Lezal Division, I do went

to say this, though, in that comnection. You mey criticize as to what

the War Department does, but that question trings up & point and a very
valusble one. Yhen the Americsn Legion was active in introdusing a bill

st the last session of Congress their provision on prige control sms mandatory
snd was following the question I made, The War Department does not concur

in sach a plan of price control and rightly so, becsnse we do not wand to
rigidly go into something we do not lmow what the situstion at the time

may present. 5o, with the coocperation of the fmerican Legion the section

now reads by penels or echelons as the situation may develop®, and the
Americen Legion adopted that. In other words, if Congress had passed such

a bill as had been proposed before the present bill or the onc ab the

last Congress then you would have the necessity by legislation of freezing all
prices,

Qs You stated that the wer powers of the President did not include
certean things, and I noliced in some of the testunony there seemed
to be some doubt in the minds of some senstors and congresemen as to the
war powers of the President. Could you tsell us?

& The war powers of the President have never been definitely
defined, and 1f there sre any wer powsrs of the President the paseage of
sugh & bill ae the Sheppard-May bill would not tske thoss war powers
away from the President. W¥e have oertain provisions in which wer powers
not definitely aseigned to peace time that besome effective in time of
war, such as in the Federal Power Act and in the Transporiation Act as
to rallread transportation, But as %Fari% control enforcement of
licenses (I mesn by enforcement the asuthority to control by other then
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cooperation) -~ snd Mr. Baruch himself sald that we will never heve
another war, in his opinion, on the basis of the cooperation phase that
we had during the last wer, and the war powers of the President did
not become effective on those broad controls as to licenses, food and
fuel control, elimination of waste, until you could get the suthority
of statate behind them so that you would bave some penalty. We do not
1ike to talk shoul panalﬁias in bime of war, bul you are golog to need
them if you are going to have controls that are going to be sound.

The President hes no smthority for putting John Jones in Jjail, we will
say, beceuse he wastos mmbterial that the Army needs, Those are the
sort of war powers that are indefinite end undefined so we maintain
that broad general bases ghould be covered by statute; meke it
definite. Have I snswered your guestion?

Q. In the testimony which I referred %o, Secretary Beker stated
definitely that the war powers of the President are in the Constifution.
1 didn't know whabt ke was talking about, but he satisflied this
conmities.

A. You will heve a course later on the Constitution, and If there
sre any questions after the course I will be glad to answer them.

¥agor McPake: I went to ask about this matter of psnalties - 120,
Woat penalty ie there if the memufacturer does not choose to prouuce
theee arbticles for the Governmendy is there a penalty comnected with
That?

A, A very rigid penalty. He iz subject not only %o having his nlant
commendesred but to o cerdain fine that is set up that we donft talk about
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publicly. The answer is yes,

Q. I notice in paragraph 7 you have covered partial pzaarmen’és YOOn
delivery and acceptance, Do you have any partial paymente allowable in
these conbtracts prior to acceptance,that is, based on inventory of sbocks?

A+ You are talking ebout the fixed price contract?

Q« On this requisition order B.

A, Yes, we have payments there.

Q. You gcover for delivery and acceptance, but you do not cover
partial payments for inventory on hand.

A, It is covered on the back under your manufacturing on a fee
or cost-plus basis. The bills as they come in are to be paid without
the speeific delivery that you are talking ei}aui%. of course thet would
have to be, Your point is well taken.

Q. 1 was very much interested to get your personal slant on this
guestion of passing legislation prior to war, The other day Major
nghlquist told us it was going bto take us three months., 1%t seems to me
that your very excellent argument epplies just as strongly to the
desirability of passing a selective service law prior to dsclaration of
war, end also it seems equally desireble to me to heve a clear definition
by statute as to the dubties nob only of The nesistent Secrebary of War
but the duties of the Secretary of the Nevy,as well ss for its procurement
planning and industrial mobilization. I would like to get your reaction
to thab.

Magor Fenni How about General Harris answering that question?

Geners) Barris: 1 think Major Penn is rather umposing on me to

- o
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expech me to teke the load off his shoulders. It is 2 question that
esch person hes his own opanion sbout. OCeneral Seott is, I bthink,
opposed to trying to pass legislation in time of peace. As & matter of
fuet, the May bill originally also included selective service, that is,
draft of man power, I dop't know why the General Staff are opposed to
putting that up for consideration in time of peace but I believe they
are. We in the War Department who heve anything to do with the
industrial side sre in favor of abtempting to pass lezislabion in timse
of peacge. I will admit thet due to some unfortunsbe happenings in the
last Congress It is golug Vo meke It almost impossible to pass such
legisiation. If those thangs had not ocecurred I believs that lsgislation
would heve been passed lasht session of Congress. ¥e have not much hope of its
passing, The ¥ye Committes 4id a lot of good, as well as emberrassing
us: The work on contracts bas been forwerd and contractusl procecure
has been very much more thoreough because the lye Commibtee took it to
pleces. The contract forms were very unwieldy and the Nye Comnities
exposed that wealmess and really started concentrated thought on the
contract and the form. I think the advance in the last year and a half,
particularly under Magor Penn, hos been oubstanding, and for the farst
time 1 am beginning to feel that the contract forme are simple enough
and workable.



